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Abstract

Justice is the foundation of Islamic legal and political system. The basic purpose
of sending the Messengers and the Prophers by Allah was to establish a just system in
the world. The rules of Islamic law aim at bringing justice to life in all its spheres and
in the best possible le form. One of the important means of ensuring the
administration of justice across the board is the area of law which is left to be legislated
on by the ruler in accordance with the general principles of Shari‘ah. This is called
siyasah shar‘tyyab. It has many manifestations one of them being the system of Redress
of Grievances arising out of maladministration of the government officials. In the
Islamic history the department of the government which has been working for this
purpose has been named as Wildyat al Magalim. The main purpose of this dissertation
is to highlight the theory and practice of Wilayat al Magalim in the past and the
present. For this purpose the theoretical foundations of Wildyat al Mazilim have been
discussed in the first part followed by history of the institution through the centuries
in the Muslim states. In the second part the application of the theory in the
cont_:erhpdrary -vc;orl& has been discussed by describing and analysing the system in
Saudi Arabia and Pakistan. For the purpose of comparison with the Western legal
sy;'tem, the institution of the Ombudsman in the United Kingdom has been discussed.
In the light of all the discussion the main conclusion which has been drawn is that the

essence of the institution has always been there in the Muslim history and the concept



of the Ombudsman in the contemporary world is nothing but the extension of that
essence. Some important changes need to be brought in the appointment of its

incharge and its other rules of working to fully bring the institution in the fold of

Shari‘ab.
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Introduction

Significance of the subject:

In the name of Allah, the Exalted, Most Beneficent and Most Merciful. All
praisebetoH':mandHisblwsingsandpacebeuponMnbammad, the Last of the

Prophets, who conveyed the Message of Allah to us and fulfilled the trust.

Tslam is a din that is based on justice. All its systems and the institutions it seeks
to establish are aimed at promoting justice in the world. Al ‘Adl is of one of the
beautiful names of Allah that means justice. Therefore the main goal of Islam’s legal
and political systems is to have governance based on universal justice. This fact is
manifested in all the ways and patterns which Shari‘ab recommends for running the
affairs of the state and society. From the selection of a head of state in public life to the
selection of spouse in one’s individual life, Shari'h aims at doing everything through a
just and balanced way. Even in the matter of worship where most religions tend to be
on one or another extreme, Islam strikes a beautiful balance and instructs its followers
to have a balance between their temporal and spiritual needs so that one side is not
ignored because of over-emphasis on the other. This balance is clear in the

supplication which the Muslims make at the end of every Salah (prayers) which reads:

=3 our Lord! Give us the best in this world and the best in the Hereafter and save us

from the torment of fire.” {Al Qur'an 2:201}
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Among the means of ensuring.justice is siydsab shar‘iyyab. That is the area of
legislation and governance where strict rules are not provided through texts. Here the
Muslim rulers have been using their wisdom according to the broad principles of
Qur’in and Sunnah to ensurae the administration of justice in the society. The focus
of Muslim jurists through the centuries has been mainly upon the interpretation of
texts and the area of Figh proper while siyasah shariyyah could receive little attention,
though the matters involved came up for discussion in the works of jurists within the
topics of Figh. Within the field of siyasab shar'iyyah the Grievance Redress System
which was named by the Muslim jurists as Wilzyat al Mazalim received the same little
artention. There are only 2 few Muslim jurists who exclusively wrote books on siyasah
shar‘iyyab in general and Wilayat al Mazalim in particular. The foremost among these
are the two well-known works, both with the same name of Al Abkam al Sultaniyyab
(The Laws of Governance) which has discussed in detail the matters related to siyasah
shar tyyab including Wilzyat al Mazalim. One has been written by Al Mawardi and the
second by AbG Ya'la. Ironically both the books are identical in their contents and
order to a great extent. Thus the reader is compelled to believe that one of the writers
might have copied the idea from the other. Anyhow for 2 researcher or writer in
siydsah shar'iyyab it is nearly impossible to proceed without having read these

important works as they have a fundamental position in this field.



No doubt, grievance redress mechanism is one of the most important tasks of
any state which wants to ensure the administration of justice because the idea of justice

without it would be seriously flawed.

In the modern world too, people may tend to resort to non-judicial remedies
where they have grievance to complain of or wrong to be redressed for various
reasons. Neither courts nor tribunals can offer a remedy when private citizens
complain that public authorities, although they have acted within the law, have failed
to observe proper standards of administrative conduct. It is faults of this type which is
often described as maladministration. To curb and redress such maladministration the
Office of the Ombudsman has b.een established by the modern states. This office is, in
fact, the continuation of the Grievance Redress Mechanism provided by Islamic law
during its thousand year period of glory. In the modern age we not only need
implementation of this mechanism but also evolution of proper rules and regulations

for its conformity with the principles of Shart ab.
Why ihis topic:

Keeping in view the significance of the subject as discussed above, I decided to
choose this topic to highlight this important area of law, to explore the similarities and
distinctions which existed in this institution within the two different systems of laws

and to compile a comprehensive work on the topic which would be an effort to

10



answer all the important questions relevant to it about its theory and the application
of that theory in the past and present. I selected three cases to be studied for this
research namely; Saudi Arabia, Pakistan and The United Kingdom. The reason for
chis selection is that Saudi Arabia is a state which strives to keep its connection with
the classical Islamic legal system. Pakistan is a modern Muslim state which tock the
gnevance redress model from the West but by and large it strives to keep in the
bounds of Shari‘ah as is manifested from the process of Islamization of its constitution

and its laws. The United Kingdom is a representative model country of the Western

legal system.
Research Methodology:

Mainly the project was completed through library research as the scarcity of

resources and time did not permit me to carry out any field research. So I have to

depend upon the academic sources available in libraries and on the World Wide Web.

I did not restrict myself to one particular methodology as restriction to one
methodologjr was not possible in such type of a study. 1 described the institution as it
Las been visualized by the Muslim jurists, as it existed in the history and in the
modern world. This may be termed as descriptive methodology of research. In tracing
the history of grievance redress I took the path of historical research, While discussing

the rules I adopted legal research methodology and deducing them from the factual

11



situations I used the methodology of deductive research. So as a whole it was a

mixture of many research methodologies.

I have transliterated allthe foreign words and have followed transliteration
scheme of the Quarterly Ilamic Studies, Islamic Research Institute, International
Islamic University Islamabad. Besides I have reffered to the pumber and Sirabs and
Ayat quoted and have cited the reference of all abadith as well. For the translation of
the texts of Qur'an 1 have mostly relied on the works of Abdullah Yousaf Ali and

Marmadook Pichthal while for the translation of abadith 1 have mosily relied on my

own language skills.

Research Plan:

The total work is spread over six chapters. The first chapter explains the
theoretical foundations of Wildyat al Mazalim (Greivance Redress in Islamic legal
System). For this purpose it elaborates the significance of justice in the light of Qur’an
and Sunnah, the meaning of siyasah shar'iyyah and Wilzyat al Mazilim, Comparison
between Wilzyat al Mazalim and other similar institutions of the government and the

Izgal status of greivance redress in Islam.

The second chapter traces historical evidence for this institution. It states the
mechanism of grievance redress in Prophet’s period, a! Kbilafah al Rashidab, Umayyad

Period, Abbasid period, in Al Andalus, Ottoman period and in the Moghul period. By

12



describing and discussing the system in those well known Muslim governments, an
attempt has been made to prove that the mechanism of Grievance redress existed in
almost all the Muslim Governments in an age when rest of the world was hardly

familiar with any such concept.

The third chapter describes the Grievance Redress system of Saudi Arabia
which is called Ditwan al Mazalim. For this purpose brief historical background of the
judicial systemhas been traced back and the present system of judiciary with the
recent amendments has also been elaborated. It follows a detailed discussion on the
Diwan 4l Mazalim including its establishment process, its powers and jurisdiction, its
procedures of complaint handling and its supplementary powers for running the
affau‘s Simultaneously evaluation of the concerned law and critical analysis of
performance of the institution is also there. In between the comments on the
{nstitution, occasionally comparison between it and the same institutions in other

countries particularly Pakistan and the United Kingdom has also been drawn.

The fourth chaprer deals with the Grievance redress system of the the United
Kingdom i.e. the Office of the Parliamentary Ombudsman. It states background of the
establishment of the institution and the process through which it was established. The
jurisdiction, powers, complaint handling procedures of the Parliamentary

Ombudsman are next points of discussion in this chapter. Towards the end of the

13



chapter comes the evaluation of the role of Parliamentary Ombudsman and its

performance over the years.

The fifth chapter is about the Pakistani Wafigi Mobtasib (Federal
Ombudsman), It states, as usual the background facts which led to the establishment
of the insﬁmtion,r the explanation of mcaﬁings of the word “mobtasib® and
“Ombudsman®, appointment and qualifications of the Wafigi Mobtasib. Tt follows the
discussion on the relevant rules and regulations about the jarisdiction, powers,
complaint handling procedures and analysis of the performance of the institution. At

the end the impact of the role of Wafiqi Mobtasib has been discussed.

The sixth and last chapter consists of the conclusions drawn from the study
and the recommendations made in the light of the study to bring the institutions in

Pakistan and Saudi Arabia in line with the principles of Shari‘zb.

All the first five chapters begin with an introduction and ends with 2

conclusion except for the last chapter which contains conclusions and

recommendations based on the whole dissertation.

Literature Review:

For understanding the background of Wilgyat al Mazalim that is the nature of
siyasah al shar‘iyyah, Ibn Taymiyyah’s book Al Siyasah al Shar iyyah fi Islah al Ra't wa
al Ra'iyyah is very important. It is a foundarional work in this particular area of study.

14



Building upon the work of his teacher, Ibn Qayyim al Jawziyyah's Al Turug al
Hukmiyyah fi al Siyasab al Shar‘iyyah is, nonetheless, more insightful. The bock has
been translated by Alauddin Kharofa with the name of “Legal Methods in Islamic
Administration®. This book with I7am al Muwagqi‘in by the same author are the only
classical works discussing the nature and application of sigyasab sharSyyab in the early

periods of Islam.

No doubt that ‘Abdul Wahab Khallifs A! Siyasab al Shartiyyah fi al Shu'an 4l
dustiiriyyab wa al Kharijiyyah wa al Maliyyah and lately the research article by Dr.
Muhmmad Hashim Kamali namely; “Siydsah Sharyyab® in the The American Journal
of Ilamic Social Sciences, both are welcome additions by the two contemporary

scholars on the topic of al Siyasab al Shartyyah.

The main topic “Wilzyat al Mazalim™ is a topic which, as was said in the
beginning of this introduction, could not receive much attention of the writers in the
classical period. The main source for the relevant details of the department are the two
Looks with the same name ie. Al Abkam al Sultaniyyah, as mentioned before, by Al

Mawardi and Qadi Abi Ya'la.

For the purpose of this dissertation I have benefited from both of them. For
Al Mawardi’s work, I found its English translation done by Asadullah Yate while the

book of Ab@ Y‘ald was to be studied directly in Arbic as I could not find English

15



translation of the same. Both the works describe the system of government and its
main departments in quite a good detail in the light of al Siyasab al Shar ‘iyyah. Both
have devoted a full chapter to Wilayat al Mazalim. Besides the theoretical rules
regarding Wildyat al Mazalim, one can have a good idea of the history of this

institution by studying both the books.

For the history of Wilayat al Mazalim the books of history, the biographies of
the Kbulafi-i-Raskidiin and other such books, in general have scattered information

and one can find some allusions to it in those books.

I could find only one book with the name of the specific subject of the history
of Wilzyat al Mazalim i.e. Arwar Wil&yat al Mazalim ‘Abr al Tarikh (Phases of Wildyat
&l Mazilim Through the History) by Hashim bin al Hasan al 'Abiri al ‘Alawi.
Unfortunately the book is not what it seems to be, as it has very little details of the
institution’s history. Its main focus is particularly on the institution’s history and

performance in Morroco.

' Muhmmad Yousaf Goraya in his book Judicial System Under the Propbet and the
First Two Pious Caliph has discussed, as is obvious from the name, the justice system of
the earliest periods of the Islamic history, where he has mentioned some events of

grievance redress too.

16



Another book which, although not very detailed, does describe briefly the
history of the institution, is The Administration of Jusitce in Islam by Al Hij
Muhammed Ullah, It states the history of the institution briefly; beginning from the
Prophetic period till the Mughal Empire and East India Company’s rule. It also brings

ander discussin some legal issues like the status of Dbimmis in Islamic law.

Almost at the same pattern The concept of Administrative Accountability in
Ilam by Dr. Riaz Mahmood has been written. A little difference is that the focus in
this book is upon the accountability and it also discusses the evolution of the

Ombudsman in the modern world.

Yet another book having the same style of briefly describing the history of the
administration of justice is Justice in Historical Islam by Aawar Ahmad Qadri. It has

been restricted to the history justice system in the Muslims states only.

For understanding the administrative and judicial system of Umayyads and
Abbasids, apart from the general histofy books, one book is of utmost importance. It
is Avab Administration by S.A.Q. Hussaini. It describes in detail as a whole
administrative system of the Central Arab Empire, and discusses all the four main
periods beginning from the first period of the Prpohet (peace be upon him), the 4
Khilafah al Rashidab, the Umayyads and the Abbasids. Ofcourse administration of

justice is an important part of the discussion.

17



As far as the grievance redress system or generally judicial system in Al
Andalus is concerned, I could not find any specific work done in this regard. There are
books which discuss generally the system of government in the Muslim Spain i.e. Al
Andalus and within that discussion about different government departments, justice
system does come under consideration. Among such books are Syed Azizur Rahman’s
The Story of Elamic Spain, Dr. Ahmad Fikri’s Qurtabah f | ‘Asr al Islami, SM.
Imamuddin’s Muslim Spain 711-1492 A.D. and Joseph F O’Callagham’s A History of
Medieval Spain.

About the girevance redress system of Ottoman Empire too, 1o specifically
written books could be availed, however, The Ottoman Empire by Halil Inalcik and
History of the Ottoman State, Society and Civilization edited by Ekmeleddin Ihsan
Oghlu, are of some help to give an idea of the grievance redress system of the Empire.
But basically they describe the general conditions of the Empire while the legal system

is only a small part of the discussion.

A very good and insightful book on Mughal’s judicial system is Muhammad
Basheer Ahmad’s Judicial System Under Mughal Empire which surveys the over all
judicial system of the Mughal Empire and as background gives an overview of the
judicial system in Muslim India even before- the-Mughals. But this book provides a

general view of justice system without any special focus on the grievance redress

18



system of the Empire, though one finds some passing references between the lines to
it.

Two other detailed books on Mughal system of éovermnent with a chapter on
its legal system have been written one by Ishtiag Hussain Quraishi (The
Administration of the Mughal Empire) and the othef by Sir Jadunath Sarkar (Mughal
Administration). Both have discussed in detail the overall Mughal administrative
system including its judiciary. The discussion on judiciary, of course, includes

reference to the grievance redress system too.

There are many books with the name of Nizam al Qada fi l Islam or Al Nizam
al Qada’t &l Iilami (Judicial System of Islam) in Arabic. Some of them have briefly
discussed the topic but they have seldom gone beyond what Mawardi and Abu Yala
have outlined in their works about Wilzyat al Mazalim. In the classical books one may

find only a brief indication towards the topic.

About Diwin al Mazalim of Saudi Arabia there are two books which have
discussed the department in detail. Both with the name of Al Tanzim al Qada’i fi 1
Mamlakab al ‘Avabiyyab al Sa‘adiyyah (Judicial System in the Kingdom of Saudi
Arabia) written by, Dr. $‘aiid bin Sa’ad Al Daryb and Hasan Abdullah Al Shaykh.
The one written by Dr. Al Daryb has discussed all details of judicial system in Islam. It

has begun with the definition and has gone on to state the status of judiciary, its
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significance, qualifications of judges and all other relevant details to the topic. It has
traced back detailed history of Qada in Islam and then it has come to the history of
judiciary in the Kingdom of Saudi Arabia. Among the judicial institutions it bas
discussed Diwan al Mazalim in detail.

In this respect the research carried out by Frank. E. Vogel namely; Islamic Law
and Legal System; Studies of Sa'iidi Arabia is a valuable work. However it is mainly 2
cheoretical discussion and critical analysis of how the system works and there is lirtle

focus on the topic of our concern ie. the grievance redress system.

George N.Sfeir’s An Islamic Conseil d'Etat: Saudi Arabia's Board of Grievance
in Arab Law Quarterly and David E. Long’s The Board of Grievances in Saudi Arabia
in Middle East Journal gives a good insight into the Saudi Diwan al Mazalim’s working
and its nature in the start. Anyhow both are now outdated as they were written before

the latest amendments took place.

The latest addition to literature on Saudi Arabian justice system is a research
article by Dr. Abdullah F. Ansary, A Brief Overview of the Saudi Arabian Legal System,
published by New York Law Global in 2008. Itisa complete survey of the Saudi legal
system’s gradual development into a fully fledged formal and modern legal system
over the years. It is the only source available so far which describes and analyze the

latest amendments brought about in the Saudi legal system in 2007.
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The book written by Hassan Abdullah Al Shaykh describes the judicial system

of the Kingdom and within that discussion describes Diwin al Mazalim too.

As is the case with most of the books written by Arab writers on Islamic Law,
both the books mentioned above, are purely descriptive and there is almost no

analysis of thie information presented in them.

The British Parliamentary Ombudsman is a favourite topic for the writers on
constitutional and administrative law. Almost all books on Administrative law include
a detailed discussion on the topic of Parliamentary Ombudsman. It does not mean

that there is no work done specifically on the institution of the Ombudsman.

F. Stacey’s Ombudsman Compared, though relatively old and perhaps a lirde
out dated but prcsents; a good comparison among the Ombudsman office of many
Eurpean Countries and discusses the British Parliamentary Ombudsman in good
detail. Ombudsman in the Public Sector by M. Seneviratne is also a valuable work that

discusses in detail the British Ombudsman.

Constitutional and Administrative Law by A.W.Bradley, and K.D.Ewing is
having a chapter on the Parliamentary Ombudsman of the The United Kingdom but
in fact it has carried out a very detailed and comprehensive analysis of the insurution
work and its powers. In particular it has discussed in derail the MP filter in the system

of the Parliamentary Ombudsman’s complaints admission. In this respect it has
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presented both the points of view of the proponents and opponents of the idea of MP

fileer.

P.P Craig's Administrative Law is an effort of great value for the researchers in
this particular field. It has its own style of description and analysis of administrative

accountability institutions and specifically the Parliamentary Ombudsman.

Constitutional and Administrative Law by Hillarie Barnett and The English
Legal System by Gary Slapper and David Kelly both have discussed the topic of the

Parliamentary Ombudsman in a brief but comprehensive manner.

Constitutional and Administrative Law by O. Hood Phillips, Paul Jackson and,
Patricia Leopold is equally important in this regard as it has also analyzed the

institution from many angles.

As for the Pakistani Ombudsman i.e. the Office of Wafaqi Mohtasib, there are
very few books which have discussed this institution. One booklet without any
publication data which has discussed and analyzed the institution is Islamuddin’s

Towards Understanding the Ombudsman Idea.

There is a relatively old Urdu book on the subject which has surveyed in
details the performance of the Mohtasib’s Office and has made some recommendations
in the process It is Waﬁqz Mobtasib: Ta'aruf awr Ifadiyat ka Tangidi Jayizah (Wafagi

Mohtasxb Introductm and Critical Appraisal of its Usefulness) written by Abdul
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Hafeez. His focus is especially upon the expansion of the work of Mohtasib to the

pravinces; however, in three of the provinces now the offices of Ombudsmen have

been established.

Ther are three other books which, among other things have discussed and
analyzed the Pakistani Ombudsman’s performance. One is Pakistan: Administrative
Staff, Ombudsman and Administrative Courts by SM.Haider , the other is The
Institution of Mubtasib (Ombudsman) written by Niazi , Dr. Liagat Ali Khan
(mentioned before as well) and the third one is Hamid Khan's Principles of
Administrative Law: A Comparative Study. Among the three Hamid Khan’s book has
raised, among other things, some issues which has normally not been raised by
anyone. An example is the issue of judicial review of Mohtasib’s decision that has been

discussed by him in the light of the decisions of superior judiciary of Pakistan.

23



Chapter one

Theoretical Foundations
of

Wilayat al Mazalim



Chapter one

Theoretical Foundations of Wilayat al Mazalim

1. Introduction:

Justice is the hall mark of Islamic politicolegal system. One of the main goals
of establishing different institutions within this system is to ensure justice. To have a
perfect system of jmﬁcc, Islamic law has provided for the field of siyasab shar‘tyyab. It
is the field where the ruler has an authority to go, sometimes, even beyond apparent
rules of procedures, to ensure that justice has been done. dﬁe of the impo&ant
manifestations of siyisab sharyyab is the institution of Wilzyat al Mazalim. As the
relation of siyasah shariyyah and Wilayat al Mazalim has seldom been discussed by the

writers of Islamic law, thus it is necessary to explore this area.

Whartis the meanmg and concept of justice in Islam as well as in the Western
legal thought? What is the meaning of siyasab and siyasab shar‘iyyah? What are the
opinions of Muslim jurists about the implications of siyasah shar‘iyyah? What is the
meaning of Wildyat al Mazilim, its jurisdictions and what distinguishes it from other

similar institutions of the Islamic state? What is the legal status of | Wilayat al Mazalim?
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In the current chapter an attempt has been made to answer the above mentioned
questions.
2 Administration of Justice: the Ultimate Purpose of Islamic Legal

System
2.1  Meaning of Justice:

In Arabic the equal of §ustice’ is ‘4dl. It means to place things in their rightful
position. The term is found both as substantive and as an adjective. It means

rectilinear, just and well balanced. It thus applies to both beings and things. It is the

opposite of cruelty and injustice.”

According to some scholars it means fairness, impartiality, equitableness,

objectivity neutrality, just conduct or the exercise of authority in the maintenance of
right.?

As adjective the word %d!] expresses more particularly a juridical conception
and has numerous aﬁplications.

According to al Mawardi the quality of %d/ is described as a state of moral and

religious perfection®.

uhammad ‘Al bin ‘Ali Al Firiiqi al Thaavi, Kashshaf Itilabat ol funiiniin (Lahore: Suhail Academy,
1993) 2/1015

? Barras Bustini, Mubit al Mubis,(Beirut: Maktabat Labnin, 1386 AF), 2/1250

* The Oxford Thesaurss, p. 234, “justice’, 1992, The Concise Oxford Dictionary, pé42, 1930
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According to Al Majallab, ‘the ‘adl person is one whose good impulses prevail

over bad® The adjective is also used substantively; that is, a person of good morals.

As we discuss the concept of justice in Islam, it would not be improper to have

a look on the Western concept of justice.
2.2 Jusitice in Western Legal Thought:

A survey of the Western Legal Thought reveals that the essence of justice is
almost the same in the minds of different jurists and philosophers but every one looks
at the concept from his particular viewpoint and therefore the particular emphasis on
the spc&ﬁc area mighr-: éhange from scholar to scholar. Thus some would consider
“justice’ as a part of virtue, some virtue itself; some would consider it as divine

morality and some others as security of rights.*

* Abfi al Hlasan Ali bin Muhammad bin Habib al Miwardi, Al Abkam al Sultaniyyab wa ol Wilayst al
Diniyyah (Egypt: Sharikah Mustafz al Babi al Hilabi wa Awladuhu, 1973) p. 66

* Muhammad Khalid al Atasi, Sharh al Majallah al Abkim al ‘Adaliyyab, (Quetta: Makuabah Islamiyyah,
1403 A H) article 1705, 5/283

§ The concept of Justice in the Western Legal Thought, in fact, requires a separate dissertation because
of the vastmess of the topic. Here we can only select the opinions of a few important Western thinkers
due 10 restraint of space. For more details reference may be made to Thomas Aquinas, Swmma
Theologica, ( First Complete American Edition, Benziger Brothers, Inc. 1947), Aristotle, The Complete
Works of Aristotle (J. Barnes ed. Princeron University Press, Princeton, 1934), two volumes, John
Austin, The Province of Jurisprudence Determined (W.E. Rumble- ed. Cambridge University Press,
Cambridge, 1995), Brain Bix, Jurisprudence: Theory and Context (Sweet & Maxwell, London, 2003),
Edgar Bodenheimer, Jurisprudence, (Harvard University Press, Third edition, 1978), R.W.M. Dias,
Jurisprudence (London: Butterworth, 1985), Immanuel Kant, The Metaphysics of Morals (M. Gregor ed.,
Cambridge University Press, Cambridge, 1996) -

27



Plaro identified justice as fundamental to all virtues, seeing it as consisting in
the right order of the soul-in an order keeping our passions under the control of our
reason-and arguing that only such an order will guarantee that people carry out such
actions, normally understood to be required by justice, as keeping promises and

paying debts.”

The first important fact related to Plato's view of justice was that he was a
student of Socrates, and being witness to his trial, it influenced his reasoning and views
about justice. Plato devoted a lot of his time discussing the idea of justice, first with his

friends and than later on giving his definition and views on it.

Aristotle considered justice as a whole virtue and not as a part of it, while an
injustice is not a part of vice, but the whole of it. Explaining why justice is a whole

virtue he asserts:

"It is complete virtue, first of all, because it is the exhibition of complete virtue:
it is also complete because he that has it is able to exhibit virtue in dealing with
his neighbors, and not merely in his private affairs; for there are many who can

he virtuous enough at home, but fail in dealing with their neighbors.™

? Samuel Fleischacker, A Short History of Distributive Justice, (London: Harvard University Press,
Cambridge, Massachusetts, 2004), 10. '

' The Nicomachean Ethics of Aristotle, wranslated by F.H. Peters, M.A., Fifth edition, (London: Kegan
Paul, Trench, Truber & Co. Ltd. 1893), 139.
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7 EGG

Marcus Tullius Cicero presented his views regarding justice. His concept of
justice is of divine origin because according to his opinion the entire universe is
overruled by the power of God, that by His nature, reason, energy, mind, divinity, or

some other word of clearer signification, all things are governed and directed.’

Universality of the laws and justice derived from God by human reason, were
Cicero's starting point from which his entire theories were built. That is why Cicero

saw only one source from where justice could be derived and that is God.

"The origin of justice is to be sought in the divine law of eternal and

immutable morality.""

At 2 later stage of the evolution of Western Legal Thought, the Eighteenth
Century Legal thinker Jean Jacques Rousseau was convinced that all justice comes
from God. But the problem is how to receive such knowledge from God. In his
opinion all justice comes from Geod, who is its sole source, but if we knew how to
receive so high an inspiration, we should need neither government nor laws.
Doubtless, there is a universal justice, emanating from reason alone; but this justice to

he admitted among us, must be mutual."

3 The Political Works of Marcus Tullius Cicero, comprising his treatise on The Commonwealth and his
Treatise of The Laws, translated from the original with dissertations and notes by Prancis Barham,
fLondon: Edmund Spertigue, 1842), Vol.2, 39.

0 Ihid. 37.
Y Jean Jacques Rousseau, The Social Contract & Discourses, (London & Toronto: JMDent & Sons,

Reprinted 1923) p.32.
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Jeremy Bentham, another Eighteenth Century British jurist, considered to be
the father of Utilitarian theory of Law, is of the opinion that justice is the security
which the law provides us with, or professes to provide us with, for every thing we
value, or ought to value: for property, for liberty, for honour, and for life. It is that
possession which is worth all-others, put togethers for it includes all others. A denial
of justice is the very quintessence of injury, the sum and substance of all sorts of |
injuries. It is not robbery only, enslavement only, and insult only, homicide only: it is

robbery, enslavement, insult, homicide, all in one.”

The most effective exponent of utilitarianism after Jeremy Bentham was
undoub;ccdly John Stuart Mill. His concept of justice was that justice is a name for
certain moral requirements, which regarded collectively, stand higher in the scale of
social utility, and are therefore of more paramount obligation, than any others;
though particular cases may occur in which some other social duty is so important, as
to overrule any one of the general maxims of justice. Thus, to save a life, it may not
only be allowable, but a duty, to steal, or take by force, the necessary food or
medicine, or to kidnap, and compel to officiate, the only qualified medical
prﬁctiﬁbﬁer. In such cases, as we do not call anything justice which is not a virtue, we

usually say, not that justice must give way to.some.other moral principles, but that

2 The Works of Jeremy Bentham, Vol. T, A Protest Against Law-Taxes, (Edinburgh: William Tait, 107,
Princes Street; Simpkin, Marshall, & Co., London, 1843), 574.
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what is just in ordinary cases is, by reason of that principle, not just in the particular

case.”

2.3 Qur’an and Sunnab on Justice:

The follov}ing_ texts of Qur'an are worth mentioning while discussing the

subject of justice in Islam.
Allah declares:
w3 a1y dek dgaa HE e o 0T (Koot g el sligd & i 1905 1T pdit ey @

sl

“O you believers, Stand out firmly for Allah, and be just witnesses and let not

the enmity of people make you avoid justice...”"

gDt 3 slly Olusifly Jally LD o

“Verily Allah enjoins justice, excellence and helping the kin...”®

seepSi Jel ol S gl oo
o J

13 Tohn Stuart Mill, Collected Works, Volume X, Utilitarianism (University of Toronto Press, Routledge
8z Kekan Paul, 1969), 259. . .

W A] Qur'dn 5: 8

18 Al Qur'an 16:90
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«.say I believe in whatsoever Allah has sent down of the Book and I am

commanded to do justice among you...”*

e il Al atd s e

“Be just that is nearer to prety ™

oty W i thly 3T Salty 2 N 1Y @

“There is no God but He: that is the witness of Allah, His angels and those

endowed with knowledge standing firm on justice.”"*

Allah says:

cordally ol gyl Olzally ST e LTy AL ULy Wlaf 48 @

“We sent aforetime our messengers with clear signs and sent down with them

the book and the balance of right and wrong that men may stand forth in
justice-»ﬂ
It is worth mentioning that Allah has created the whole universe with a

particular measure or balance and man has been asked to observe it strictly.

* Al Qur'an 42:15
v Al Qur'an 5:8

W Al Qur'an 3:18
¥ Al Qur'an 57:25
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“And the sky He has uplifted; and He has set the measure, that you may exceed

not the measure, but observe the measure strictly, nor fall short thereof.”®

The measare and- balance refer to-justicey- the-heavenly virtue which should be
established among all types of men who constitute a society. Man has to act justly

with him and the world around him.*
Allah says:

Sy s i1 Bty 15487 O oI o2 13] 3 Lelal Jf ol 1367 OF (Sl dd e

“Tndeed Allah commands you to render back trusts to those to whom they are
due and that when you judge between people, judge with justice, surely Allah

admonishes you with what is excellent.”

There are many sayings of the Prophet Muhammad (peace be upon him) which

cmphasize this principle of Qur’an, i.e. right man for the right job.

® 4] Qur'an 55:7,9

n Dy. Muslehuddin, Ilam and Its Political System, (lslamabad, Dr. M. Muslehuddin Eslamic Trust, TUL
1988) p. 131 |

2 4] Qur'in 4:58
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The Prophet (peace be upon him) said, “Whoever is entrusted with the affairs
of the Muslims and he delegates part of it to a man while he knows a better one for i,
he is a traitor in the eyes of Allah and His Messenger.’"/‘/

It is reported by Bukhiri and Muslim that a group of men visited the Prophet
(oeace be spon: him) and asked him a governmental post. He replied, “we do not

install in our offices those who ask for it.*?

Once the Prophet (peace be upon him) said to ‘Abdurrabman bin Samsrah, O
Abdurrahman, never ask for a post, if it is given to you without your demand, you,
S—

left to it on your own.”* The Prophet (peace be upon him) said, * Who ever asks for

T ————

—

the position of judge and makes others intercede in his favour will be left in it to his
fate and whoever is entrusted with it without his demand and without asking others to

intercede in his favour, Allah will send down an angel to direct him in it aright.**

% )\ fuhammad bin Ismi'll bin Ibrihim bin al Mughirah al Bulhiri, Sabh Bukbars, kitzb al ahkim, bib:
mi u min 2} hirg ‘ali al imarah, Hadith No. 6730

*Imim Abf al Husayn Muslim bin al Hajjaj al Qushayri, Sabib Muslim, Kitab al Imirah, Bib: Annahy
‘an talab al imirah wa al hirs alayhi, Hadith No 3401, Sabibh Muslim, Kitab al Aymin, bib: man halafa
yaminan fa ra'3 ghayrahi khayran minhi an ya'tiya, Hadith No 3120, Sabib Bukbiri, Kitib al ayman
wanndhiir, Bib Qawl Allzh 313, 13 yu'dkhidhukumu Allahu bi al laghwi fi ayminikum, Hadith No
6132,Aba ‘Isi Muhammad bin Tsi bin Sarwah Tirmidhi, Jami® Tirmidhi, Kirab al Nudhiir wal aymin,
bib: mi ji° fi man halafa ‘ald yamin fa ra"d ghayrahd khayran minhi, Hadith No 1449, Abo
‘Abdurrahman Ahmad bin Shu‘ayb bin ‘Ali Nasa', Swnan Nasa’, Kitab; adib ‘1 Qudah, bab: annahye
‘an masalat al imdrah, Hadith No 5289, Imim AbG ‘Abdullah Ahmad bin Muhammad, Musnad
Abmad, kitib: awwal musnad al Basriyyin, Bib: Hadith Abduerrahman bin Samurah, Hadth NO,
19704, 19707,19709, 19711, 19712

= Sulaymin bin Ash‘ath Abu Dawid, Sxnan Abi Dawad, Kitab al udhiyyah bab: fi talab al Qadi wa
al rassaru’® ilayhi, Hadith No 3107, Tirmidhi, Kitab al ahkim ‘an rastlullah Bab: mi j@’ ‘an rasulullzht
B al qadi, Hadith 1246, . . '

“Abdullzh bin Yazid al Rabi* al Qazwini Ibn-FMgjab, Swnan Ibn Majab Kitzb al abkim Bab: & talab al
qadi wa al tassarru’ ilayhi, Haidch No 3107
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Bukhiri narrates on the authority of Abu Hurairah that the Prophet (peace be

upon him) said,

“When the trust is lost, then the Last Day is at hand,” the Companions asked,
“how can it be lost?® He replied, “When the offices are assigned to the people not

worthy of these offices, it means that the Last day is at hand®

Muslims are unanimous about the fact that the guardian of a minor, the

custodian of a endowment and a legal representative should administer the affairs

entrusted to them in the best of their knowledge and effort.”
Allah says:
yoil o u Yy et Ju igiiS Y5 @

«_.and don’t approach the property of orphan except in the best possible

manner...”?

The Prophet {peace be upon him) also said,

* Sabih Bukhiri, Kitib al ‘Tim, Bib: man su’ila ilman wa huwa mustaghillun fi hadithihi fa atamma al
hadith

? Dy, Omar A. Farrukh, Jbn-i-Tamiyyak on Publilc and Private law in Islam or Public Policy in Islamic
Jurisprudencre (Beirut: Khayat Book and Publishing Co. 1966) p. 19

2p) Qur'in: 152
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“Everyone of you is a shepherd and everyone of ybu is responsible for his
flock, the caliph who rules the people is shepherd and is responsible for those whom
he governs, the woman is a shepherd in her hushand’s household and is responsible for
what is under her supervision, the servant is a shepherd as regards his master’s wealth
and is responsible for it and a man is shepherd with respect to the wealth of his father
and is ;esponsible fo;i what is under his supervision, Lo! Every one of you is a

shepherd and is responsible for his flock.”®

The Prophet (peace be upon him) said,

“Any ruler to whom Allah has entrusted His flock and who dies one day after
having cheated his subjects; Allah will not allow him to smell the fragrance of

paradise.™

B Sabib Bukbiri, Kirdb al Istiqrid wa add’ adduylin wa al hajr wa al taflis, Bib; al ‘abdn ri‘in fi mali-
sayyidibi wa 13 y'amalu ill3 bi idhaihi, Hadith No 2232, Sabih Muslim, Kitib al Im3rab Bab; fadilat ul
Imim al ‘5dil wa “uqubat al j2'ir wa al hath ‘ali al rifq, Hadith No 3408, Sunan Tirmidhi, Kitb al Jihid
‘2n rasulullab, Bib: mi j3’ fi al imim, Hadith No 1627, Abt Dawiid, Kitib al Kharij wa al Imireh wa al
fay, Bib: mi yalzamu al im3m min haqq al riyyah, Hadith NO 2539, Musnad-i-Abmad, Kitab: musnad
al mukthirin min al sahabah, Bab: musnad ‘Abdullzh bin Umar May Allah be pleased with him) bin al
Khattab, Hadith No 4266,

® Sabih Muslim, Kitzb al "imin, Bab: Istihqaq al wili al ghash li r*iyyatihi anodr, Hadith No 203
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According to a tradition of the Prophet (peace be upon him) seven categories of
believers will be given place under Allah’s shade on the Day while no other shade will

be available except His. The first of those mentioned is a just ruler.

Abg Muslim al XKhawlini (a Companion died 62 A.H.) entered the court of
Mu‘awiyah-and greeted him by calling him as hireling (ajir). The people therg told
him to call him as Commander of the Faithful but he insisted to call him ‘hireling’ and
Mu‘awiyzh allowed him to do that. Then he explained, “You are a hireling whom the
Lord of these sheep has hired to take care of them. If you tar the itchy among them
and cure the sick and put the surplus of the more advanced at the service of the poor,
their Lord will reward you in full. If you on the contrary do not tar the itchy nor cure

the sick nor put the richer at the service of the poorer, their Lord will punish you.”™

Tslamic history is a witness to the fact that Muskim rulers understood the

significance of administration of justice. The ideal period in this respect was, no doubt,

the earliest era of the Prophet (peace be upon him) and his Companions particularly

the Kbulafa-i-Rashidun.

In the famous letter sent by ‘Umar (May Allah be pleased with him) to Abli

Miis3 Ash'ari the functions of judiciary were laid down as follows.

3 Sabib Bukbari, Kitab al Adhan, Bab: man jalasa fi al masjid yantaziru al salah wa fadl al mas3jid,
Hadith No 620, Sabih Muslim, Kitab al Zakih, Bib: fad] ikhfa al sadaqah, Hadith No 1712

#phmad bin ‘Abdul Halim bin Abdullih bin Muhammad Tbn Taymiyyah, Al Siyasah ol Shatyyah fi
Jlab ol R& wa al Ra'iyyah (Makkah: Makrabah Nizis Mustafa ol Biz, 2004) p. 12
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“Afrer the praise to Allah, the administration of justice is 2 duty. The court
must observe equality berween the parties so that the weaker party may expect
justice and the stronger may not expect concession. The burden of proof is on

the plaintiff and the defendant may be put on oath but let this not defeat the

ends of justice and haw. -

In this letter and a few other letters, “‘Umar (May Allah be pleased with him)
has explained the basic principles of the administration of justice through courts. But
Islam does not only inspires its followers to adhere to the rules of formal justice,
rather it creates a characteristics of watchfulness in its followers which at times

persuades them to bring themselves to justice without any external force making them

do that.

‘Umar (May Allah be pleased with him) once went out carrying a skin for
fetrching water. His son asked him disapprovingly, “why are you doing this?” ‘Umar
replied,” I have been too self-satisfied and I must humble myself.” Here is a man who

con recognize in.the depths of his soul a pride in his office as caliph; in his conquests

-

® Eor complete letter see: Abl Bakr Mubammad bin Ahmad bin Abi Sahl al Sarakhsi, A/ Mabsiit
(Karachi: Idarat o] Qurin wa al ‘Ulim al Islimiyyah, 1987) 16/60 and Abd Bakr al Khagsif, Adab o
Qdi, trans. Jutice Dr. Munir Ahmad Mughal {Lahore: Qazi Publications, 1999) pp. 8993
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and greatness which he has attained and unwilling that such pride should continue. So

he determines to humble himself in the right of all his subjects.™

The theory behind the administration of justice in Islam is based on unique
principles and the fountain head of the same is Qur'an and the legislative sovereignty
of the Muslim communiry. Under these principles the Caliph, the Emperor or the

Sultan is not the fountain head of justice.”

As Qur’an, Sunnab and practice of Ummah throughout the history is a witness
1o the fact that the administration of justice is the primary purpose of Islamic legal and
political systems, it is therefore imperative upon the Muslim Ummab that this
important mission should be strived for by its representative rulers and it should be

carried out in toto, i.e. all the basic departments of the administration of justice should

be brought in action.
3. Siyasab SharSyyab: A Means For Ensuring Administration of Justice

Islam is code of life which is good and practicable for all times, for every
situation and for evry nation provided it has a faith in Islam as a divine Din. Its legal
system is one of the best in the world in the sense that it is not only a theory or

philosophy rather it has been in force for over a thousand years and has proven to be a

»  Syed Quwb, Social Justice in Islam, (trans) John B. Hardie(New York: Istamic Publications
International, 2000), p. 183
3 nwar Ahmad Qadri, fustice in Historical Islam (Lahore: Shaikh M. Ashraf, 1974), P.2.
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system which is capapble of solving the legal and political issues of the humanity once
it is enforced completely and not in pieces. Main reason of this capability of Islamic
Jegal system is that it has a permanent foundational part and another flexible part
which is capable of changing with the change of circumstances. Siyasah Shar‘iyyah is
that flexible part of Tslamic legal system whicks may-change-its form according to the

circumstances.
31  Meaning of Siyasab:

Strictly literally speaking the word ‘Siyasah’ means to tend and manage,
connected with sus, which in Hebrew means “horse™ Originally it was used in
Bedouin society for tending and training of beasts, hence *$4’is” is manager or trainer
of horses, camels, etc.”

The word Siyasah has been used in the sayings of the Prophet (peace be upon

him). It is reported by Abu Hurairah (May Allah be pleased with him) that the

Prophet (peace be upon him) said,
190 (09,500 plils 09Ky oba oY Wl I 4l (oI el WS Y o ot el g S @
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% For the meaning of Siydsah see: word “siyasah” in Ibn-i-Manziir al Aftigi, Lisin « ‘Arab (Beirat: Dir
Sadir), Murtadi al Zubydi, 73 al Uiis (Egypt: Matba'ah al Khyriyyah, 1356 A.FL), Majduddin Payriiz
Abadi, Al Qamiis al Mubiz (Egypu: Dir al Mimin), Encyclopaedia of Islam, p. 694 vol.?
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“The Siyasah of Banii Isrd’il was conducted by their Prophets. When one of
them passed away another succeeded him, but verily there is no Prophet (peace
be upon him) after me rather there will be Khulafs (Successors) and they will
(sometimes) be many. The Companions asked, “What then should we do?” He
replied, “Fulfit the oath-of-aHegiance to-she-one-whom you gave it firstly and
then the next oﬁe. You fulfil your duty towards them and Allah will call them

to account for the responsibility given to them.”

Here the word tasiisubum means ‘they ran the affairs of the governnient. So
‘Siyasah® has been used here in its literal sense which is to run the affairs of public by
their rulers in the form of enjoining what is better and forbid what is harmful. There
are statements of jurists which prove this poiﬁt. For example Ibn Jarir al Tabari while
explaining the logic behind the selection of six Companions for Kbilafah by "‘Umar
(May Allah be pleased with him) bin al Khattab says: “There was no one better than
those six among the Muslim community in their status of religiosity, migration (for

the sake of Islam), readiness (for sacrifice), wisdom and their knowledge of Siyasah*

Tbn Manzir, a lexicographer of eighth century after Hijrah, says:

¥ Sabth Muslim, Kitab al Imirah, Bab: wujgb al wafa bi bay'ah al khulafd af awwal fa al awwal, Hadith
No 3429, Ibn-i-Majab, Kixib al Jihdd, Bab: al wafi bi al bay‘ah, Hadith No 2862, Musnad-i-Abmad,
Eitib: baqi mmsnad al mukthirin, Bib: musnad Abi Hurayrah, Hadith No 7619

¥Imim AbG Ja‘far Muhammad bin Jarir al Tabari, Tarikh al Umam wal Mulik, (Cairo: Matba‘ah al
Letiqgamah, 1939) 2/205
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o e JdLl_—J!_,b-Lq L sg-ﬂl u.lbflj]i iuldly @

Siyasah is managing a thing in a befitting manner and it is the job of a leader.”

Ghazali counts knowledge of Siyasab as a communal obligation because it is

something withiout that lif¢ cannot move omsmoothly -
Tbn Abidin defines Siyasab as follows:
31 Wl B onzelt Gt i gaatayly Gl ezt @
Seeking the betterment of people and their guaidance towards the straight path
delivering them in this world and in the Hereafter."
Aftcr d:scussmg the punishments and expiations of different crimes he says:
1o ) pSo 1 o 03ta) Jb B 45,5 b e o TsLallalaiateal) ipitdag - o

This is explanation of true public Siyaszh about all the legal commands of Allah

the Exalied for I{ssabjecs.®

% Thn Manziir al Hriqi, Lisin af ‘Arab, (Beirut , Dar Saadir,.} 6/108
© Muhammad bin Muhammad Abi Hamid al Ghazali, /hya’ Ulamuddin (Beiror: Dar al Ma'rifah n.d)
/9
“Mubammad Amin bin ‘Umar Ibn Abidin, Radd a! Mubtir ‘Ald al Durr al Muklnar (Quenta: Maktaba
Mijidiyyah, 1399 A-H) 3/162

2 ibid, 3/203
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'This is because the purpose of punishments in Islamic law is to protect the
basic objectives of Shari ab envisaged in Quran and Sunnab. In the same manner other
Hanafi Jurists also term the jurisdiction of the government in awarding suitable

punishment for crimes where there is no provision of Qur'an and Sunnah, as Siya A
Ibn Khaldon says:

,@uﬁ,nwawg&a»,wnwu.wbugu .

Siyasah and government is the protection of people and being vicegerent of

Allah among the subjects to implement His commands upon them.*

‘Siyasah’ which we usually translate as “politics® céuld perhaps be more
appropriately rendered in English as “sratecraft™. As normally used in classical Arabic, |
it denotes skill or a craft rather than a doctrine or philosophy. This word occurs
frequently in the sense of statecraft, in statements or dicta attributed to the Umayyad

peri od."s

Abii Nasr al Farabi and Ibn Sind, in their writings discussed ‘Siyaseh’ in the

sepse.aof ‘art of living and dealing with people’. They look o be impressed with the

¥ See forexample Burhinuddin Ali bin Abi Bakr bin ‘Abdul Jalil al Marghinini, Al Hidayab Sharh
Bidyat al Mubtadi (Rarachi: Idirat 2l Qurin wa al ‘wlim allslamiyyah, 1417 AH) Kib al hudid,

4/241-244
“ «Ahdyrrahman bin Mubhammad Ibn Khaldtn, Al Tbar wa Diwan &l Mubtada® wa al Kbabar (known as

ol Mugaddimab) (Beirut: Mu'assasah al Tlmi li al matbl‘at, n.d) p.113
& For the use of word “siyisab™ through history see “siydsal” by Bernard Lewis in Tn Quest of an
Islamic Humanism” ed. A.H. Green, pp.3-14
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Greek Philosophers bf:causc in their discussion of “Siydssb’ one do not find the any
reference to the objectives of Shari’ab or the popular notion of ‘deputyship of Allah
on earth’, They only refer to the fear of Allah in personal life of the people. Both held
the same view of Siydsab’ of a person with himself, his relation with his Creator,

dealing in the affairs of his income and expenses r.ex hiseconomic affairs.*

In fourth and fifth cenrury after Hijra, it seems, that the Muslim jurists did not
discuss ‘ Siyasah Shar‘tyyak’ as an independent branch of Islamic knowledge that is why
one does not find any such reference to it in the writings of the above mentioned two

scholars as is the case in the writing of later scholars who would not discuss ‘Siyasak’

except in the framework of Shari ah.

Another contemporary of Ibn Sing, Al Husayn bin Ali al Maghribi wrote a
manual on “Siyasah’ particularly for rulers. In the very beginning of his book he says
that when one writes something on SiyZseb, he should be very brief because those
who are involved in Siyasab has very little time to read for their pre

nation in the job of running the affairs of the state.”

ceoupa
According to Al Maghribi ‘Siyasab’ is of three types; Siyasah for self-
reformation, Siydsah for the nobility and high ranking officials of the government,

Siyasah for general public.

# Simi Al Dahhin, , preface of the “al Kitab fi al Siyasah® by Al Husayn bin Alial Maghribi p. 38,39
@ A] Wazir al Kamil Abul Qasim al Husayn bin Ali Al Maghsibi, , Kitb fi al siydsab, , ed. Simi al
Dahhan (Damascus: Al Ma‘had 2l Fransi, 1327/1948), p.5%
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About the first type, he suggests, among other things, 10 the ruler to have
sufficient time for the remembrance of Allah and reminding oneself His great
bounties. In this kind of Siyisah, he elaborates that the essence of Styasab is fulfilling
promises and proving one’s threats true, rewarding the one who does good deeds and
punishing those who does anything wrong, credibilivy” i sertousness and jest, using
sufficient resources not exhausting all and awareness to the news of far and near. Who

ever has this grace and got the sense of it, will have all the ‘Siydsah’ completely.

Al Maghribi differentiates berween the Siyasab for general public and Siyasah
for the high ranking government officials. Whatever he says about the Siyasah for the
high ranking government official is compatible with the statement of jurists who
discﬁssgd ‘Siyasah Sbér‘iyyab‘. According to his thesis the ruler mut pay full attention
to train the government officials in good moral conduct and always keep reforming
them so that they might render best services to the public. The government officials,
according to his views are like organs of the body, so if they are not working properly
or if they are corrupt, it will affect the whole structure of the state. The ruler himself
should act like the eye of the public; checking conducts of the officials constantly;
correcting their misdeeds through proper means. He should never stop the process [of
accountability]. He should also take care of their rights and provide them with as

much ease as he can.

“Ibid. p.64
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Al Maghribi elaborates on the characteristics of Secretaries, Security officers,
Revenue collector, army chief, judge and Muhtasib etc. About the Muhtasib he says
that he should be an honest, trustworthy, having good moral conduct, aware of
different ways of financial gains and cheating, and should be well versed in what is
called puBIi‘é_interest.”"

He advises to have best manner in dealing with general public i.e. siyasat al
ammab. He suggests that violence and force is not a proper way in dealing with them
but always showing leniency and carelessness must also be avoided. This is because
among the people there are those who are perverted when respected much and there
are those who are corrupted when insulted. Al Maghribi also suggests to the ruler that
he should make people serve him and come to his house for fulfilling their needs.

Likewise saints and scholars should also come to the company of the ruler.”

In the literal meaning of siyasab, sense of training and managing animals passed
early into the context of Islamic rulership, the conduct of state affairs and the
management of.rhe_subject. people, doubtless influenced by the ancient near Eastern

idea of the ruler as shepherd and director of his human flock and perhaps also with the

idea of the “man on horseback” as symbol of authority.*

# Ibid p. 67-72
®1bid p. 73,74
5 Encyclopaedia of Islam 9/694
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From the above discussion it can be concluded that the word “Siyasah” literally
means to train and to take care of, the meanings which are very much there in
statesmanship or statecraft. Therefore Siyasah is used in this latter sense now. It is the
practical statecraft or the same as theory too like political science or political
philosophy at the same time. Exammation of'thcstm:menw of Muslim junsts about
Siyasah shows that any mc@es taken by the Muslim rulers for ensuring the
preservation of the objectives of Shari'zh whether positively or negatively are included
in Siyasah. So we find jurists terming the punishments which were awarded by the
Companions for different crimes, keeping in view the circumstances of the crime and

the criminals, without any specific evidence in Qur’an and Sunnab as Siyasab.

The use of word Siyasah by the Muslim jurists also show that by its use they
mean only the Siyasab which is recommended by Shari'ah i.e. which is in accordance
with the general spirit of Qur'n, Sunnab and the practice of the Ummab. That is what
is called Al Siyasab al Shari’yyab. The Muslim jurists in the past never thought of
Siy&mb as a secular concept which has nothing to do with divine revelation. As we
know today Siyasah (politics) aims at the interests of certain groups of individuals on
the basis of language, area or ethnicity etc. In such a case morality or the concept of
right and wrong becomes irrelevant and every step which promotes that particular
interest is deemed legal and just. The underlying philosophy of such Siyasab is “might

is nght”.
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32 Al Siyasab al Shari’yyah:

Most of the discussion about literal meaning of word *Siydsab’ in particular by
the Muslim jurists is basically a discussion on Siydsah Shari’yyah because as mentioned
earlier the Siyasah which does not take into consideration the basic principles of

Shariah has no value within Islamic law.

Siyasabh Shari’yyab, as is evident is composed of two words; Siyasab and
Shariyyah. The former was discussed in detail in the previous unit. Shariyyah means

which emanates from Shari‘ab.?

Ibn al Qayyim is of the view that division of methodology of decision (p 5]
into Shari‘ah and Siyasab is like others’ viwes of the division of Din into Shari‘ah and
Hagigah or its division into reason and transmission; a1l those divisions are invalid.
Rather Siydsab, Tarigah, bagiqab and ‘agl all of them are divided into two kinds: valid
and invalid. The valid ones are part of Shari‘zh and it has no more divisions. Invalid
ones are the opposite which negate it. This is one of the most important principles and
most beneficial one. It is based upon one thing i.e. the universality of the Prophethood

field of knowledge and their affairs. So the Ummab did not need any one after the

2 «Siyasah Shar ‘fyyah™ generally bas not atracted exclusive attention of the classical Muslim Jurists,
though they have indicated towards it within discussion on other topics, like punishments and other
procedural matters. One exclusive book on this subject is Ibe Taymiyyah’s Al Siyasab al Shar'yyab fi
Islah & Ra'i wa al Ra'‘iyyab (Makkah: Maktabah Nizir Mustafi al Baz, 2004) and the books of his pupil
Tba Qayyim al Jawziyyah which are refered to in this work many times.
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Prophet except those who convey what the Prophet (peace be upon him) was told to
do. Universality of the Prophethood of Muhammad has two aspects: firstly, those to
whom he was sent ie. to all, secondly, encompassing all matters of life. His
Prophethood is perfect and covering everything. Belief in the Prophethood is not
complete until it is firm thar thcn: is guidance ir jfor-every marter of lec So every

branch of learning is covered by it.

The Prophet (peace be upon him) taught the Ummak everything in life. Even
manners of toilet, sexual intercourse, sleep, etiquettes of eating and drinking, standing
and sitting , ascending and descending, staying at home and travelling , silence and
speech, isolation and socializing, poverty and financial ease, health and sickness and all
rules of life and death have been taught by him. So how is it possible that such a
perfect system of life would lack Siyasab and we would need some external aid to teach
us Siyasah. Whoever thinks that there is no Siyasah in Din or is outside it, is virtually

saying that they need another Prophet.”

According_to. Ibn al Qayyim, Ibn Aqil said, ‘the practice of Siyasah Shartyyah
in the country has been shown to be firm. No Imam disregards reliance on it. If 2
sch;)lz;r from Shafi school said, ‘there is no Siyasab Sharyyah except in a matter which
agrees with Islamic law, Ibn Adqil says, Siyasah Shar'yyab is an action in which the

people are closer to righteousness and away from mischief, even if the Prophet (peace

9 Ihn Qayyim al Jawziyyah, 7%m al Muwaqqi'in‘an Rabb &l Alamin (Beirut: Dir al Fikr, 1973) 4/375-
379
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be upon him) did not decide precisely what was to be done in such a case nor had
revelation been come about it. If you mean by your saying, ‘has agreement with Islam’
chat it does not have any contradiction with Islam, (that is alright) but if you mean by
your statement that no Siyasah Shar'iyyab except in the matter which has come
through Islam with precise evidénce, that would be wrong. What you are saying then
is that you are considering the Companions as wrong, Since the four Rightly Guided

Caliphs have punished by severe means and mutilation and no body who is versed in

Sunnab can deny ™

According to him there are two kinds of understanding (Figh) that is a must
for a ruler to possess. Understanding of the rules of general events and understanding
of each factual situation and circumstances of people whereby truth and lie, right and
wrong can be distinguished for deciding in that particular situation according to the
ground facts. This is obligatory and should not be contrary to the ground facts.
Whoever has a taste of Shari ‘ab and is aware of its perfection and its inclusion of all the
temporal as weﬂ as spiritual interests and its bringing of justice which resolves disputes
among people and infact there is no justice superior to it and no welfare superior to

what is included in it; knows well that just Siydsah is 2 part and branch of it. And

% Ybn al Qayyim, The Legal Methods in Iilamic Administration traps. Dr. Ala'iddin Kharofa,
(Kualalampur: International Law Book Services, 2000) p.13
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whoever is acquainted with the objectives and understands it well does not need any

other Siyasab in its presence.”

According to the opinion of a contemporary scholar Siyasah Shar'iyyab is

basically the discretionary powers of the ruler; he says:

Siyasab Shari’yyah is basically a broad doctrine of Islamic law which authorizes
the ruler 1o determine the manner in which Sheri‘h be administered. The ruler
may accordingly take discretionary measures, enact rules and initiate policies as
he deems are in the interest of good governance, provided that no substantive
principle of Shari‘ah is violated thereby. The discretionary powers of the ruler
under Siyasah Shar‘tyyab are particularly gxtcnsive in the field of criminal law.
The head of the state and those who is in charge of public affairs; the *Uli
Amy" may thus decide on rules and procedures as they deem appropriate in
order to discover truth and to determine guilt. With regard to the substantive

law of crimes too, the Ul al Amr have power to determine what behavior

As opposed to this understanding of the concept of Siyasah Shar‘iyyah, well

known Orientalsit Joseph Schachet has interpreted this concept in terms of

5 Thr al Qayyien, Al Trug al Hickmiyyab fi al Siyasab al Shar'iyyab, , ed. Hamid sl Fagi (Beirut Dirul
lkutub al ‘Imiyyah, , 1953) p. 5

%M Hashim Kamali, ‘Siyasah Shariyah’, The American Journal of Social Sciences( Vu-guua. Association
of Muslim Social Scientists of North America) 6/1, p.59
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arbitrariness in governance and policy making. According to his interpretation it is the
discretionary power of the sovereign which enables him, in theory, to apply and to
complete the sacred Law and, in practice, to regulate by virtually independent
legislation matters of police, taxation, and criminal justice, all of which had escaped
the control of Qadi in the early Abbasids” times, was latter called Siyasah. In his
opinion Siydsab is the expression of the full judicial power which the sovereign
retained from the Umayyad period onwards and which he can exercise whenever he
chinks fit. To his understanding Siyaseh means, literally, “policy” and it comprises the
whole of administrative justice which is dispensed by the sovereign and by his political
agents, in contrast with the ideal system of the Shari'ah; the religious law of Islam,

which is administered by the Qadi. He says:

The application of Siyasab in the narure of things, often touches the nagar fi )
Mazalim, and both terms are, to a certain extent, used as synonyms. The Qadis,
too are obliged to follow the instructions which the ruler may give them in

exercise of his power of Siyasab within the limits assigned to it by the

Shari‘ah.™¥

Here it appears that the Scholar has attempted to describe Siyasah Shar‘iyyah in
terms of discretionary powers of the rulers and he seems to be inclined towards the

idea that it is something other than Shari‘ah. The fact of the matter is that it is not the

¥ Joseph Schachet, An Introduction to Islamic Law (New Delhi:Universal Law Publishing Company,
1997) p.54
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case. Siydsah Sbar‘i)ofab is the application and implementation of the real spirit of
Shari‘ah therefore there is no chance of its being something else than the ideal Shari'ah
which is implemented by courts. Therefore according to Muslim jurists the judiciary
and broadly speaking the administration of justice itself is part of Siydsah Shar‘tyyah. It
would be over simplification of the matter if one says that the judiciary has to carry
out whatever the ruler tells it to dé. Practice may have been different from time to
time and person to person in the long history of Muslim governments but
theoretically speaking, though, there may be legitimate orders of the government
which the judiciary is to carry out as per Shari'ah rules but many a times the judiciary
would stop the ruler from doing something which goes against the law or would assert
its rightful position against any wrongful steps taken by the government, That is why
the opposition of the Muslim jurists to certain policies of their own governments and
the persecution which they have been facing in form of various punishments from

imprisonment to flogging is a commonly known thing in Islamic history.*®

Another impression which the above mentioned scholar seems to be having
and creating is that there is a division of religious and secular laws in Islamic legal
system. This is not a proper perspective in which Islamic Law is being seen. It must be

based either on ignorance or mala fide intention to equalise Islamic law with the man

S8 There are several manuals written by the Muslim jurists particularly for keeping the rulers on the
right track of Shari‘ah. Among them most imporrant is Ab@ Yusuf, Kitab ol Kbaraj and AbG al Hasan
Al bin Mubammad bin Habib al Mawardi’s Nasihat af Muliik, ed. Khidr Muhammad Khidr (Kuwait:
Malstabat al Falih, 1983).
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made systems. There is no doubt that Islamic law is a purely religious law but it is an
all encompassing system and no matter of life is out of its purview. The political
theory of Muslims is based upon the concept of Caliphate or vicegerence of Allah on
carth. So every sphere of life has to be regulated by the Shari‘zh and whatever policy
the state adopts, has to be in conformity with the basic principles of Sbarfa_h. The
following saying of the Messenger of Allah (peace be upon him) is a fundamental

norm in this respect:

ot ans 3 gl Y @

There is no obedience of creature if it amounts to the disobedience of the

Creator.”

Noel J. Coulson, a British professor, who was basically interested in comparing
civil legal system with Islamic legal system and who sometimes opposed the ideas of
Schachet seems to be in the same illusion about the nature of Siyasab Shartyyab as
according to his view there are two basic requirements for a person 1o hold the seat of
Caliph. One; he should be extremely pious in his character, and second; he must have
the ability to ascertain and understand the terms of God’s Law (jjtibad). It is a
recognised doctrine among the Muslim jurists that any one being so qualified has the

power to take such steps as he sees fit to implement and supplement the principles

P \fusnad-i-Abmad, Musnad al ‘Asharah al Mubashsharah bi al Jannah wa min musnad ‘Al bin Abi
Talib, Hadith No. 1041
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established by the religious law. This system of government was known as
“government in accordance with the revealed law” (Siyasab Shr’iyyak) but it is obvious
tht the term “SharFyyah” here has a far wide connotation than the techaical system of
law which is expounded in the manuals of the jurists and which we refer to as Shari‘ab
Law. To the public lawyers the concept of sovereign eing bound to to rule according
to the Shari‘ah meant that he was bound to give effect to the general purposes of God
for Islamic society. While legal doctrine had explained these purposes in terms of the
rights and duties of individuals and had established certain inviolable standards of
conduct, the wider and supreme duty of the sovereign was the protection of the public
interest; and in pursuance of it he was afforded an overriding personal discretion to
determine, according to the time and circumstance, how the purposes of God of the

Islamic Community might best be effected.®

To his understanding the doctrine has granted the ruler such wide
discretionary powers on the assumption that he would be ideally qualified for office.
But it is precisely here that the idealistic nature of the doctrine is at its most apparent;
for there no constitutional machinery existed, and in particular no independent
judiciary, to guarantee that the ruler would be so qualified and that those powers
would not be abused. Although the doctrine expressed to perfection t he concept of a

state funded upon the rule of God's Law, it never seriously challenged the ruler’s

© N.J. Coulson, A History of Islamic Law (New Delhi: Universal Law Publishing Company, 1997)
pp-129-130
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autocratic power to control the practical implementation of the Jaw; and it finally
reached the point of abject surrender and recognition of its total impotence by
acknowledging the principle that obedience was due to the political power whatever
jts nature, and that even the most impious and tyrannical regime was preferable to
civil strife. The order of allegiance expressed in the Quranic Verse: “Obey God, His
Apostle and those at thé heaci of affairs” had been reversed and the only limits upon

the de facto power of the ruler were those that he found in this conscience.

According to his understanding Shari‘ah Law, however, strong its religious
force as providing an ideal and comprehensive code of conduct for the individual, can
form only a part of Islamic Legal System. The doctrine of Siyasab Shar'iyyah based on a
realistic assessment of the nature of Shari‘ab Law and the historical process by which it
had been absorbed into the structure of the state, admitted the necessity for, and the
validity of , extra-Shari'ah jurisdictions which cannot therefore be regarded in
themselves, as deviations from any ideal standard. Islamic government has never

meant in theory or in practice, the exclusive jurisdiction of Shavi‘ah tribunals®.

There are points in Coulson’s view which are worth commenting. One is that
he mixes the practice with theory by mentioning the autocratic powers of the ruler in

Islamic law. In previous lines a saying of the Prophet (peace be upon him) has been

9 N.J. Coulson, A History of Islamic Law op.cit. p.133

“Thid. P.134
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stated which is a criterion for the obedience of any leader among the Muslim at least
theoretically. Nevertheless if a comparison is t0 be made, the Muslim rulers are the
ones who have always been restricted on the pretext of rules of Shariah. In the
systems of the government where Islamic law finds no place the ruler cannot be
restricred in most cases even if he rules through so called *democratic® way. There are
a thousand ways of manipulation of rules and laws for self interest by the rulers even
in the apparently most advanced and civilised societies of today’s world. It is the
distinction of Islam, however, that when the world was not familiar with any type of
rights for those ruled, in the Islamic societies there has been an opposition to the

government’s unlslamic policies, though its intensity varied from time to time.®

Second thing which has been mentioned by Mr. Coulson is extra-Shari'ah
jurisdiction, which again creates an impression as if there is some domain of state
affairs which is out of the purview of Shariah. This contention is a total fallacy. There
is nothing like extra-Shari ‘ab jurisdiction. The permission to the ruler to pursue special
policies in fitness to the circumstances of his time, where no textual rule is available, is
not unconditional. He must never deviate from the basic principles of Shari‘ah. He

must never legislate in the matters where clear text is available for guidance.”

& au elaborative work on the powers and jurisdiction of Islamic government is Sayyid Abiial Ala
Maudoodi, Islamic Law and Constitution, trans: Khurshid Ahmad (Lahore: Islamic ublications, 1997)
 For the limitations on legislation by the Islamic government and other related issue a very good work
is that of Muhammad Asad, The Principles of State and Government in Islam (Kuala Lumpur, Islamic

Book Trust, reprint 2007)
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Oge angle of looking at *siydsah shar iyyab’ is that man is a trustee of Allah on
earth. The trust which he has to take care of is ‘Khilafab fi 'l Ardh’ (deputyship of
Allah on earth). Islam has provided man with instruments and tools to fulfill the
responsibilities given by Allah to him. One of those instruments is "Siyasab
Shari’yyab® which helps the Muslim ruler to govern the affairs of the state which may
sometime be quite unpredictable. If this facility is removed the ruler will be left with

an inflexible and fixed legal system which will not be capaBle of coping with ever

changing circumstances.®

Some contemporary jurists consider Siyasah Shari’yyah as to act on ‘maslabab’
(public interest) which the Law Giver has neither upheld nor overruled or it denotes
administration of public affairs in an Islamic polity with the aim of realizing the
interests of and preventing harm to the Community, in harmony with general

principles of Shari‘ab even if it disagrees with the particular rulings of Mujtahidin.*

If one has to search for legal evidence or authority of ‘Siyasah Shari’yyah’ in
Telamic law, one may.deduce this from the injunctions of Quran and Sunnab which
make it a compulsion upon the Ummah to enjoin good and forbid evil. This
compulsion is an obligation 10 be discharged by the Ummah through its

representatives i.e. the rulers. To fulfill this obligation there has to be some means and

© M. Hashim Kamali, ‘Siyasab Shariyab’, The American Journal of Social Sciences, op.cit. 6/1, p. 63
@ Abdul Wahab Khallaf, 4] Siyisab al Shar'iyyab fi al Sh'in al dustiriyyab wa al Kbirijiyyab wa al
Maliyyah (Kuwait: Dir al Qalam, 1988} p.6
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that is Siydsah Shari’yyab. As it is a duty of Muslims to follow the commands of their
rulers, in turn they have 1o obey all the commands given by him in course of Siyasah
shari’yyah. Thus those in authority within an Islamic state must have a way to strive
for the ultimate goal of the Ummab i.e. to enjoin virtue and forbid evil. For thus
purpose the ruler can take any measures which he thinks suitable for this purpose.
Any such measures will not be called Siyasah Shar iyyab unless it observes the limits of

moderation which tends neither towards undue strictness nor towards laxity, for both

lead to injustice and the loss of rights.

A just Siyasah would require that a judge should not set well known and
dangerous criminals free merely because of insufficient evidence, but should detain
them until the truth emerges. It would be patently tyrannical on the other hand to
exercise the same degree of severity with every accused person, especially the first time

offenders who have no criminal record.”
According to the opinion of Muslim jurists Siyasab is of two kinds; Siyasah
adilab( inst). and Siyasab zilimab (anjust or cruel). The former is recommended and

encouraged by Shari'ah because it helps the oppressed to gain his lost right from the

7 «Abdurrahman T3j, Al siydsab al Shar'iyyab wa al figh al Islami (Beirut: Dir al Fikr al Arabi, 1976)
p-67
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dissolute oppressor and it is a vital part of Islamic legal system. The latter is forbidden

by Islam.®

Some scholars explain types of Siyasab as follows:

@

(b)

Siyasah. multawiyab. tagsudu. a naf. gawm.wa. darri Gkharin [Stydsab of
selfishness] which basically aims at benefirting a particular group of
:dividuals on the basis of colour, area or ethnicity etc, This kind of
Siyasab permits use of any and every means for achieving its goals
notwithstanding their legitimacy. It follows the saying; Goals justifies
the means. To elaborate on this kind of Siyasah Machiavelli compiled
his infamous book ‘the Prince’ and therefore this kind of Siyasah is
attributed to him as Machiavellian Siyasab. It is neither approved by
Islam nor by any good moral standard and it can never be adopted by
Islam because it divides the humanity into the ruling and the ruled
nations which leads to every kind of evil in the course of establishing
hegsemony upan each other.

Siyasah Saribab adilab [Just and Straight fﬁrward Siyasab]: It aims at
reaching at the truth and obtaining of welfare for humanity in general.

Only legal means are sought to achieve its goals. This is the Siydseb

“ Ibn al Qayyim, The Legal Methods in Islamic Administration, op.cit. p.3
Zayn al ‘Abidin bin Ibrihim bin Nujaym, Al Babr al Ra “ig Sharh Kanz al Daga'ig (Querta: Maktaba
Majidiyyah n.d) 5/76,
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which Islam promoted during Prophet (peace be upon him)ic era and in

the era of the Rightly Guided Caliphs®
According to Tarablusi, Siyasab is éxtensive law (lalia g »2) and it is of two
kinds, unjust Siyzsah which is prohibited by Shart'ah and just Siydsah which takes the
usurped right from the cruel, redress many grievances, deters the mischievous and
obtains objectives of Shari@h for people. THus it is obligatory to adopt it and rely
upon it. It is vast areas of understanding where many are mistaken and their steps slip.
To overlook it is to waste rights, leave Hudud (fixed punishments of public crimes)
and encourage evil doers. On the other hand to commit an excess in it opens the door

of cruelties and injustice which causes blood shed and usurpation of wealth illegally.”

The concept of Siyasab Shar iyyah though in practice since the earliest period of
Islamic history, was crystallized by Muslim scholars like Ghazali and others but very
particularly by the two Hanbali scholars, Ibn Taymiyyah and his pupil Ibn Qayyim al
Jawziyyah. The former thinks thar if the divine law or Shari‘ah is duly observed,
Siyasab of the rulers will not conflict with Figh as elaborated by the scholars. Earlier
authorities had conceded that rulers had the need and the right to deviate from Figh in
order to attain collective Siyasab but Ibn Taymiyyzh claimed that such “deviation” is

imaginary. If the conflict berween them appears, it is either because the Figh is

@« Abdul Muta'al al Sa‘idi, AL Siyisab fi ‘Abd al Nubwwwab (Beirut, Dar al Fikr al ‘Arabi) p.3,4
™ al4'uddin Abi al Hasan ‘Ali bin Khalil al Tarablusi, Mu'inul Hukkam fi ma yataraddadw bayna al
kbasmayn min al Abkiam (Egypt, Mustafa al Babi al Hilabi wa Awladubu) p. 169
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anderstood tao narrowly, neglecting the rich resources of the Shari‘ab for attaining the

public good or because rulers disregard the divine will and act unjustly.”
A contemporary scholar comments on Siyasah Shari’yyab as follows:

« A dministration- of justice-is- called: Séydsabe Shariyyah in Islamic law. In the
| wider meaning it includes the courts of the Qadis as well, and would thus cover
the work of the jurists. In its narrow sense, it means the area of the law that the
jurists left to the ruler to develop and adapt according to the changing times
and circumstances. The distinctive feature of this part of law is its flexible rules
of procedure and evidence as compared to the laws derived by the jurists.
Under this heading we discuss the Magalim courts and the offences falling
under their jurisdiction. There were many other functions like regulation of
the markets and maintenance of public morality that also came under this
jurisdiction. Today tiae laws of taxation, traffic, hijacking, terrorism,
corruption, accountability and the like would all fall under the Siyasah

Shavi’yyak of the mler”
An in depth examination of the statements of the scholars about

‘Siyasah shar’’yyah' reveals that from practical viewpoint it denotes extensive

™ See Qamaruddin Khan, The Political Thought of Ibm Tamiyah (Islamabad: 1973) and the same author
“Ibn Tamiyzh’s Views on the Prophetic State”, fslamic Studies (Istamabad: Islamic Research Institute,

International Islamic University 1964) 3/521-30 and Encyclopedia of Islam, 9/695

7 tmran A. Khan Nyazee, Ontlines of Islamic Jurisprudence, (Islamabad: Centre for Islamic law and
Legal Heritage, 2002) pp.32,33,
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powers of the ruler to carry out anything which is in the larger collective
interest of the community and which is not conflicting with any injunction or
principle laid down in Quran and Sunnab although there is no specific
evidence for each of such cases. In fact it is the manifestation of the universality
of Qur'an and permanence of great part of Shari‘ah. It is through this means
that the Muslim rulers, on beRalf ‘of the Miislim community at large can play

the role of the deputy of Allah on earth”.
4. Wilsyat al Magalim: Application of Siyasah Shari’yyah
4.1 Meaning of Wilayat al Mazalim

It is a combination of two words; wilzyeh which means department and
Mazalim. The latter is plural of mazlamah (i), coming from the root word zulm
(1) ie. to do injustice. Noun from this verb is Zulm ( #8) ie. cruelty. Literal

meaning of this word is:
FIE Jg.ﬁ l;’ U:J‘ c.o y @
Placing something in a wrong position

Laill o @
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The word zulm (%) also means to deviate from the middle path”

It is reported that Huzaifah (May Allah be pleased with him), Abdullah bin
Masood and Salman said that sl means deviation from the middle path. In a Hadiith

after explaining the method of ablution the Prophet (peace be upon him) is reported

to have said:

Hbjﬁbtmuaajth\jad °

« and whoever adds or leaves something, he mistakes and transgresses.’
It also means cruelty and transgression that is an antonym to ‘adl’*
Al Miwardi defines ( alb) as follows:

IERETIRPINPRITITIN RU S WPy F PRV TP RN I SRS UV SR Pl N

“Legal meaning of A is transgression from right path to illegal way i.. cruelty,
it is also said that it is appropriation of others’ property and not abiding by the
lmits 2% - -

“The word mazlamah (‘i) means the right which has been usurped by the

wrong doer.”

 Tbn Durayd, Jambarat al Lughah, (Dir Thya al Turdch al  Arabi, Beiriit, 1989) 3/166.
™ Batras Bustani, Mubit al Mubit, op.cit., vol.3
"Muhammad Ali Thanvi, Kashshaf Istilahat al funin (Lahore: Sohail Academy, 1993) word:slb
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The word mazlamab (& 43 means the right which has been usurped by the

wrong doer.™
According to Al Asfahani”, Qur'an mentions three types of Zulm:

Firstly, the cruelty whick is-committed by~ marr against Allah like associating

others with Allah and disobedience to Him. It is said in Quran:

el Al 3,201 0f

Associating others with Allah is a great injustice.™
Disobedience to Allah has also been termed as (). Allah says:

oﬂlh]lyu_,ﬁiﬁuﬂlahbﬁi_, »

“...And come not near this tree else you both will be of the cruel.””

“and the non-believers are surely the cruel™

Second is the cruelty which is committed by man against others."

% Jbn Manzir al Ifriqi, Lisan al ‘Arab, Vol. 15

7 Al Asfahini, Al Mufradit fi Gharib al Quran, (Karachi: Noor Muhammad, {n.d) } p.316
nal Q'N"in31:13

4] Qurin 2:35

®Al Qur'an 2:254

M A Asfahini, Al Mufradat fi Gharib al Qur'an, (Rarachi: Noor Muhammad, n.d} p.316
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Allah says:

.. it 4y Ll 45 Lgllas J3 ey @

« And whoever is killed unjustly, so we have given his heir the authority

which strengthens him."*

Thirdly; it is the cruelty which is committed by man against himself.®
i JJb ogad @
‘And among them are those who do injustice 10 themselves™
PR o all G Oy @

« . My Lord, I have committed injustice to myself, so forgive me..."
0alls agabil 198 5 4 il v @

“and we never inflicted any cruelty upon them; rather they did it to

themselves® .- -

Se it can be derived from the literal explanation of the term ‘Wilzyat al

Mazilim® that it denotes the department of the government responsible for redressing

= Al-Qur'in 17:33

® A\ Asfahini, Al Mufradat fi Gharib al Qur'an, op.cit., p.316
“ Al Qur'an 35:32

® Al Qur'in 28:16

%Al Qur'an 16:33
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the grievances of the public. It is also called Diwan al Mazalim. The in charge of this

department is called Nazir al Mazalim or Wali al Mazalim.

Technically it is the department of the government which aims at redressing
public grievances against public servants which may arise because of

maladministration, mismanagement or abuse of public authoriry.

According to Al Mawardi, it is judicial investigation of wrongs or abuses and is
concerned with leading those who have committed wrongs to just behaviour by
instilling fear in them and with dissuading litigants from undue obstinacy in their

disputes by instilling a feeling of respect in them.”

According to Ibn Khaldiin itisa mixed job of executive dominance and justice

of judiciary and it needs a strict approach and a great capability of purting the cruel in

fear®

The above explanation of the term Wildya: al Mazalim by the Muslim jurists
show that the essence of this department of the government is dominance, hegemony
and a capability to put the oppressor under the fear of law. It goes without saying the

without such a characteristic the basic job of this department cannot be carried out

YAl Mawardi, Al Abkam al Sultaniyyah, , trans. Dr. Asadullah Yate, (London: Ta Ha Publications,
1996) p.58 '

® George Sordon, Jkhtiar al fusil fi al Abkam al Sultaniyyab wa ilm al Mujtama’ min Mugaddimab ibn
Kbaldin, (Algeria: Al Marba'ah al Rasmiyyah, 1951)

67



because itis the powerful among the public servants who oppress others or usurp the

rights of others.

Tt also appears from the statements of the jurists that this is not purely a
judicial job nor is it purely an executive post. It is a combination of both types of
authorities. This is the. quality which makes it a part 2 manifestation of Siyasah
Shariyyab. The ultimate goal of Siyasab Shar‘iyyab is to promote the basic objectives of
Shayi‘sh and it is through normal judiciary, Wildyat 2| Hisbab and Wildyat al Mazalim

that these objectives can be taken care of by the government.

The evidence of the dual narure of this job is that the in charge of Wilayat al
Mazalim has got extensive pOWers including power of judges and those of executive

branch of the government. ¥

Aitha;ugh it is a job which includes the authority of judges but it is more

powerful than them and has got a wider jurisdiction than judiciary.® v

Most of the writers who mentioned this department of the government are of

the opinion that it is more powerful than simple judicial courts but there is an opinion

# « Abdul Karim Zaydin, Nizam al Qada fi al Shari'ah al Islamiyyab (Baghdad: Matba‘ah al “2a, 1984) pp.
300-299 ’
©Burhanuddin Abi al Wafi Ibrihim bin al Imam Shamsuddin Abi ‘Abdullah Muhammad Ibn Farh@n al

Ya‘mari al Maliki, Tabgirat ol Hukkim fi Usiil al Aqdiyyah wa al Manihij al Abkam (Beirut: Dir al Kutub
ol “Mmiyyah 1301 AH) 1/20-21
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that it comes under judiciary and it resembles contemporary court of appeal where

people can complain against the injustices of judges and other public officials.”

At an early stage in the development of Islamic institutions of the government
Mazalim came to denote the structure through which the temporal authorities took

“direct responsibility for dispensing justice.”

A western Scholar looks at the institution of Wilayat ol Mazalim as one which
the early Abbasids, and perhaps before them the later Umayyads, borrowed from the
administrative tradition of the Sassanid kings. According to his understanding it was a
prerggative of the absolute monarch by which the caliphs themselves or, by
delegation, ministers or special officials and later the sultans, heard complaints
concerning miscarriage or denial of justice or other allegedly unlawful acts of the
Qadis, difficulties in securing the execution of judgments, wrongs committed by
government officials or by powerful individuals and similar matters. Very soon formal
court Courts of Complaints were set up. More important lawsuits concerning

- pioperty; which-éa -theory would have come within the jurisdiction of the Qadi,
tended to be brought before the Court of Complaints too, so that their jurisdiction
became, to a great extent, concurrent with that of the Qadis’ tribunals. The very

existence of these tribunals, which were established ostensibly in order to supplement

" Jorji Zaidin, Tarikh al Tamaddun al Islams, (Egypt: Matba‘ah al Hilal, 1902) 1/187
% Encyclopedia of Islam, 6/933
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the deficiencies of the jurisdiction of the Qadss, shows that much of the administration

of justice by the Qags had broken down at an early period.”

Shachet considers the establishment of institution of Wilzyat al Mazalim as a
way for the political authority to escape the implementation of judgements taken by

the judiciary against themselves.

According to his contention although they may have been formally appointed
by the Chief Judge, the judiciary held office only during the pleasure of the political
authority, as indeed did the chief Qadi himself, and their character of political
subordinates was responsible for a serious limitation on their powers of jurisdiction
which existed from the outset. This was the inability of the Qadis to deal effectively
with the claims against high and powerful officials of the state. Such inability was
simply the result of failure of the political authority to recognise the decisions of the
judiciary in these cases and t enforce them by the machinery at his command.
Although executive authorities may have been understandably reluctant to submit to
. the jurisdiction of an official whom they considered certainly no higher in the political
hierarchy than themselves, they could have been forced to do so. But when the
sovereign chose not to .do this but to sit himself as a court, known as the Court of
Mazalim; to hear cases of this type, he demonstrated the subordinate position that had

been assigned to the Qadis in the direction of the affairs of the state. Mazalim

 Joseph Schacht, An Introduction 1o Islamic Latw, op.cit. p.51
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jurisdiction, particularly as - involved dealing with complaints against the behaviour
or the judgements of the Qidis themselves, underlined the fact that supreme judicial
power was vested in the political sovereign, :and that the jurisdiction and authority of

Shariab courts were subject to such limits as he saw fit to define™.

The views of the Western Scholars presented in the above lines are a stereo
type of the style of the Western scholarship when they alk about Islam and
particularly Islamic political and legal systems. The first thing he mentions is that the
institution of Wildyat al Mazalim has been borrowed by the Sassanid Kings. May be he
is right to the extent that there was a similarity of the work in this institution and the
Court of some Sassanid Kings who used to hear to the complaints of the public.
However, as the historical evidence of the application of this concept has been
discussed in the next chapter of this work, there is no denial that the Muslim rulers
were more aware of the grievances of the public than anyone else in the history

before. As a matter of fact the essence of accountability is a built in feature of Islamic

political and legal system.

Another point to which an indication is made is that, due to the Courts of
Mazalim the system of Shari‘ah Courts were broken down. This is totally based on ill
information or may be ill intention. The Courts of Mazalim were in fact established to

supplement the normal judiciary which it did well. So in cases where judiciary would

% N.J.Coulson, A History of Islamic Law, op.cit. p.122
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f2il to take action against a powerful official or an influential personality, the Mazalim
court will take action. Actually the jurisdiction of normal judiciary and Mazalim
courts were different. One was for prosecution of criminals who committed ‘crimes’
and to resolves civil disputes between the parties, while the Mazalim courts were

basically meant for addressing the issue of abuse of power by the state authorities.

Another misconception is that the judiciary was ineffective because it was
subordinate to the rulers. Again it is not true because we are aware of many examples
where judiciary, sometimes the rulers themselves decided the cases against those who

are powerful and in authority. As stated before, the next chapter of this work is full of

such evidence.

A contemporary scholar describes Wilzyat al Mazalim as a judicial authority
superior to that of a judge and Mubtasib which looks into disputes which are out of the
jurisdiction of judges. Thus it is a job the is a combination of the strength of the state
and fairness of the judiciary although in reality it comes under judiciary. Its incharge is
called Sapib.al Mazalira who is presented with complaints of injustice done by officials
or member of royal fimily or judges.”

Another contemporary scholar describes it as the highest category of courts.

According to his view it deals with appellate matters as well as with those that are

beyond the jurisdiction of the qadi. All “rights of State” are adjudicated by these

% M. Salim Madkir as quoted by Fariiq Nabhan, Nizamul al Hukm fi al Islam, p.667
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courts. The procedure followed by these courts is not restricted by the strict
requirements for the court of the gadi as regards the number and qualifications of
witness and the type of admissible eviedence. The matters of evidence and procedure

are left to the jjtibad of the imam.”

This instifition came into existence gradually through early phases of Islamic
history. Its essence i.e. preventing cruelty and injustice and to call the oppressor to
account was very much there from the very first day when Islamic state was founded
in Madinah by the Prophet (peace be upon him) but it was developed as an institution
with the passage of time and with the development of other political and
administrative institations with the Islamic state. Primarily it was to perform the
duties which the judges failed to perform with respect to the implementation of the
decisions. Tt also locked into the matters of evidence, punishments, circumstances of
the offence, delay in deciding the case by judges, making he litigants reach toa mutual

resolution of disputes and many other things pertinent of judicial system.”
42  Qualifications for Wali al Mazalim:

According 1o al-Mawardi the job of Wali 4l Mazalim is concerned with leading
those who have committed wrongs to just behaviour by instilling fear in them and

with dissnading litigants from undue obstinacy in their disputes by instilling a feeling

* % Imran A. Khan Nyazee, Outlines of IslamicfuﬁspnadMCe, op.cit. p.335
9 See: Ton Khaldtin, Tkbtidr ol fusil fi al Abkam al Sultaniyyah wa ‘ilm al Mujtama’min Mugaddimah ibn
Khaldan, ed. George Sordon, op.cit. p. 58, and SulaimanAl Tahawi, , Al Sultat al thalath, p. 447
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of respect. Therefore the qualities demanded of the Wali al Mazalim is that he should
be of imposing stature, that he ensures actions follows his words, that he commands
great respect, is manifestly correct in his keeping within moral bounds, restrained in
his appetites, and possessed of great scrupulousness™, he needs to have the strength of
_the law-enforcement officers and the firmness of Qadss in their judicial tasks and 10

combine the qualifications of the two types of person, so that by the majesty of his

bearing he is able to execute any command with respect to both parties.”

It is not difficult to derive from the qualities stated for the Wali al Mazalim by
al-Mawardi, that the qualifications required are a level above than what 1s
required for a Qadi in Islamic law. It goes without saying that initially he must

have the qualifications of a Qadi. Those qualifications are as follow™: '

(@) Islam: To be a Muslim is pre-requisite for the post of Qadi as to be a

judge is a public authority and non-Muslim can not have any authority

over Muslims. Allah says in Qur'an.

¢ means conformity to high standards of ethics or excellence and strict attention to minute details.

7 Aba al Hasan ‘Ali bin Mubhammad bin Habib al Miwardi, o/ Abkam ol Swltaniyyah, trns. Asadullah
Yate, op.cit. p. 116

9 Generally all the classical books of Islamic law contains “Kitab al Qada” i.c. the Chapter on Judiciary
wherein among other things, the qualifications of Qadis are discussed. See for these conditions: Abli
Bakr Muhammad bin Ahmad bin Abi Sahl al Sarakhsi, A/ Mabsit (Karachi: Idarat al Qur'in wa al
Uliim al Islamiyyah, 1987) vol. 16, AbS Bakr Ahmad ibn ‘Umar al Shaybani al Khassaf, Kitab Adab al
Qadi, (Cairo: Al Awqaf, 1904), ‘Aliuddin Abi Bakr bin Mas‘id 2} Kasani al Hanafi, Bada'i’ al $and'i’ fi
Tartib al Shara’i’ (Beirut: Dir al Fikr, 1996) Vol.7, Tba Farhiin: Tabsivat al Hukkim, op.ct. 1/17, Ibn al
Qayyim al Jawziyyah, I'lim al Muwagqqi'in, op.cit. 1/105, Al Mawards, a! Abkam al Sultaniyyah, op.cit.
p. 62, Qidi Muhammad al Husayn Abii Ya'la al-Hanbali, al-Abkam al-Sultaniyyab (Cairo, 1937) p. 35-56
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__and Allah will never let the non-believers to have authority over the

faithful. ™

Judicial job is basically the application of Shari'ah rules and a non-
believer has no knowledge of Shari‘ah, so how can he implement it.
However, according to the opinion of Hanafis a non-believer may be
appointed Qadi for the non-believers because he can give evidence in

their matter.

()  Maturity and Sanity: Q&ds must be sui juris because 2 minor and insane
cannot comprehend the rules of Shariah. Only being sui juris is not
enough, rather he should be a man of distinction haﬁng enough
wisdom to distinguish between truth and fabrication. According to al
Mawardi he should be, “Distinguishing rightly, having excellent insight
in affairs, faraway from negligence and mistake, who reaches through

his wisdom to the solution of any confusion”

()  Freedom: He should not be a slave. The Muslim jurists mentioned this

condition in the old days but after the abolition of slavery according to

9 Al Qur'in: 4: 141
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the Vienna Convention 1815 and Geneva Agreement of 1956, endorsed

by all the countries of the world now there is no need to mention this

condition.

(  Physical and Mental Health: He should be physically fit; that is his
facuhties of hearing, sight and speech should properly work so that
rights can be proven before him and so that he can distinguish berween

the plaintiff and defendant and the one who confesses and the one who

denies.'”

(¢  ‘Adalah (Religious Probity): It is a terminology used by the Muslim
jurists for a characteristic in the character of a person who refrains from
major sins and does not continue to commit minor sins. This is because
he has to do justice so if he can not be just in his relation with the

Creator, how can he be expected to do justice in people’s marters'™.

()  Knowledge of the Rules of Shariah: He should have requisite

knowiedge of the rules of Shari'ah and should be learned enough for

" ~3di Muhammad al-Husayn AbG Yal3 al-Hanbali, al-Abkam al-Sultiniyyab (Cairo, 1937) p. 57 and
Ab@ Bakr Muhammad bin Ahmad bin Abi Sahl al Sarakhsi, Al Mabsiar (Karachi: Idarac al Qur'an wa al
“Uliim ol Islamiyyah, 1987) 16/61,

18 According to the Hanafi opinion a person lacking probity (Le. sinful person) may be appointed as
Qads, as probity is a condition for perfection i.c. not a pre-requisite. So the ruler should not appoint
such a person but if he does appoint one, his appointment is legal and his decisions shall be enforceable
at law if they do not exceed the limits of Shariah. Al Kasini, A! Bada’i’ wa al sand'i’, as quoted by
Muhammd Mustafa al Zubyli, Al Tanzim al Qada’i fi al Figh al Islami (Damascus: Dix al Fikr, 1980)
p-56
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deciding disputes otherwise be will be among the cruel because he will

be deciding without knowledge.

The above mentioned conditions are agreed upon among almost all the schools
of thought in Islamic Figh. There are some other conditions which are disputed by
some while some &f the jurists consider them to be the basic conditions. Among those
is the condmon for Qad' to be a male and to be a Mujtabid. In short according to the
opinion of Maliki, Shafi‘i and Hanbali Schools of thought these two conditions are
necessary for a Qadi while Imam Abt Hanifah does not consider Jjtibad to be a
condition while he considers being male only in the matrers where the evidence of
women is not accepted like the cases of Hudad and Qisas, otherwise in the marters

where the evidence of women is valid, the women can be appointed Qadi for such

matters.'™

So it may be concluded that the qualifications of Wali al Mazalim are same as 2
Qadi but in addition he should have an imposing stature, the strength of law-enforcing

offsar and fimmnecs of Qzdi, as described by al Mawardi.’®

43 Jurisdiction and Powers of Wali al Mazalim: Muslim jurists have

identified ten areas of the jurisdiction of Wali al Mazalim. They are the following'™:

1™ Thid. pp.57,58
195 Abi a] Hasan ‘Ali bin Muhammad bin Habib al Mawardi, a! Abkam al Sultaniyyab, tns. Asadullah

Yate, op.cit. p.116
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(@)  He investigates any abuse of power by rulers towards their subjects and
brings them to account for the injustice of their actions; this is necessary
part of investigation and is not dependent upon a petition from a
plaintiff; thus he examines the behavior of officials and enquires after
their state in order to strengthen their case if they are equitable, to
restrain them if they go beyond the limits, and to replace them if they

are unjust.

()  Extortions made by agent-collectors when exacting the taxes on wealth
and property- in this case he should have recourse to the laws of justice
contains in the Diwans of the government. He should ensure that
people are treated accordingly, and that the agents apply the directives
accordingly, and that they investigate any overestimations, if these
amounts have been paid to the treasury, they should be returned, and if
the agents themselves have taken them , he makes them return the

money to their owners.

()  Keeping records of the treasury officials: As they occupy positions of
trust; in this way the wealth of the Muslims may be correctly
administered, both in its collection and it its distribution. Thus he has

to investigate the nature of what has been entrusted to them, and if

1% 1hid. pp.121-125
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there is any excess or deficiency with respect to any incoming or

outgoing funds, then he applies the corresponding laws and takes the

necessary measures regarding all irregularities.'”

@ Clairﬁs of - deficiency; delay- or-negligence towards those receiving
provision: In these cases, he should refer back to his Diwan in order to
establish the obligation and justice of any payment, and to see whether
it continues to be paid to them; he should examine if officials have made
short payments in the past or have prevented payment; if the official
incharge have taken the funds, he should recover the sum from them, if

not, he meets the loss from the treasury.
(€)  Restitution of seized property.'™® It may be divided into two types:

()  The first are things seized by the authorities that are those taken
from its owner either out of greed' or out of hostility towards its
owner. As soon as the person responsible for putting a stop to
abuses comes to learn of this during his investigation, he should

order its restitution without waiting for anyone o lodge a

%7 (33di Muhammad al-Husayn Abg Ya'li al-Haobali, al-Abkam al-Sulaniyyab (Cairo, 1937) p. 60, AbB
2] Hasan ‘Ali bin Muhammad bin Habib al Mawardi, al Abkam al Swhaniyyab, tros. Asadullab Yate,
op.cit. p.116
198 £ o 2 comparative study of the issues in seizure of property see: kitab al Ghasb in Abi Muhammad
Abdullzh bin Ahmad bin Muhmmad bin Qudamah al Migdasi, Al Mughni, ed. Abdullah bin Abdul
Muhsin al Turk and Abdul Fartzh Mubammad al Hilw (Caire: Hir li al Tib’ah wa al Nashr, 1992) 7/
362-434 .
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complaint with him. If, however, he does not learn of anything

in his investigation, his action is dependeat on the owner

lodging a complaint. '”

)  The second kind of-property-seized by force is that taken by
o powerful individuals and who dispose of it ﬁith violence and
coercion, as if they were the owners. Its restitution is dependent

.(JI; a complaint on behalf of their true owners, but they may

only be recovered from those who have seized them in one of

four circumstances: i. either by way of an admission and
confirmation by the one who took it ifi. On the basis of
information-posscsscd by the person responsible for setting right

the abuse, in which case he may give judgment in accordance

with what he knows iii. By means of witnesses who testify to the
improper seizure or to the victim’s right to ownership; iv. The
corroboration of accounts, which exclude all possibility of
collusion by the witnesses: as witnesses may testify to the

ownership of goods, the person responsible for setting aright the

% (33di Muhammad al-Husayn AbS Ya'li al-Hanball, al-Abkam al-Sultaniyyab (Cairo, 1937) p. 61, Abu
o Hasan *All bin Muhammad bin Habib al Mawardi, a! Abkdm al Sultaniyyab, uns. Asadullah Yate,
op.cit. p.118
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sbuse has all the more cause to base his judgment on a

concordance of statements.'™

®  The surveillance of Wagf institutions."™ They are either of a general or

of a particular kind: -

o)

(i)

As for the general, he should begin by examining these waqfs

even if there has been no complaint against them in order that
he might have them run in the manner appropriate to them, and
so that they are administered in accordance with the conditions

stipulated by the waqf-donors.

As for wagfi of a particular kind, his inspection of them 'is
dependent upon receipt of a complaint from interested parties
who have differences of opinion-given that these wagfs have
been set up for the benefit of specific parties. In the case of
dispute, he should proceed according to the law before a judge in

case of any establishment of rights;

{g)  The execution of those judgments which the Qadts have suspended

because of their own weakness and incapacity in applying them to the

10 Thid. p.127

1 Bor 2 comprehensive discussion on Wagf property in Shari‘ab see: Abt Muhammad Abduliah bin
Ahmad bin Muhammad bin Qudimah 2l Miqdasi, Al Mughni (Beirut: Alam 2] Kurub, n.d) 5/600-648
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party against whom judgment has been passed-because of the later’s
strength and power, or because of the superiority of his position and
standing . As the person responsible for redressing the abuse is stronger
and more capable of executing the order, he should carry out the
judgment against the person in question either by taking away what he

possesses or by coercing him into giving up what he owes.

(h) The inspection of whatever the mubtasibs have been unable to
undertake in marters of public good; thus concerning the open practice
of something illicit which they are too weak to prevent, Lransgressions
committed on public highways which they cannot stop or the violation
of the rights which they do not have the means to put an end to, he
applies Allah’s judgment, may He be Exalted, to them, and orders that

they be forced to respect this judgment.'”

@)  He sees that the public acts of worship are respected, like the Friday
prayer, the Fids, the Hajj, and the jihad, and that there is no deficiency
or omission regarding any aspect of them, for the rights and obligation
of Allah, the Exalted, have priority concerning their fulfillment and

execution.

12 347 Muhammad al-Husayn AbS Ya' al- Hanbali, al-Abkam al-Sultaniyyah (Cairo, 1937) p. 61, Abu
a1 Hasan ‘Ali bin Mubammad bin Habib al Mawardi, &/ Abkam al Sultaniyyab, wns. Asadullah Yate,
op.ct p.118
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0] Arbitration berween two disputing parties and judgment between two
litigants, although he is not to depart from the demands of the law and
its consequences in his investigation, and he may not pronounce
judgment between them by other than that by which judges and Qadis
judge, Many a time judgment in cases of abuse causes ambiguity for -
those responsible for their investigation, and so they in turn transgress

in their judgments and go beyond the appropriate limits.'”

The officer in charge of Mazalims had vast power and wide jurisdiction which
made him superior to Qadi. He had power to intimidate a defendant if circumstances
warranted. He could eliminate unnecessary evidence and short circuit the procedufes
for speedy justice. He could appoint arbitrators and administer oaths to witnesses if
their veracity was doubtful and more than that, he could summon any person to

provide him with relevant information, a power which was denied to the officers

presiding over the regular courts.'™

Wilzyat al Mazalim and other Similar Institutions of the government

SJI

There is no doubt in the fact that all the institutions of Islamic state aim at one
primary goal i.e. promoting virtue and elimination evil. The three departments;

Wilayat al Mazalim, judiciary and al Hishab, all are particularly established for

W hid. p.119
1 Dr. Liagat Ali Khan Niazi, The Institution of Mubtasib (Ombudsman) {Lahor: Diyal Singh Trust
Library, 1994) p.163
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achieving this primary goal. Their goal is the same but every department has its
own jurisdiction and therefore the experts draw lines of demarcation among
them so that no institution should interfere in the domain of the other and so
chat the business of the government is run in a smooth way. In this respect we
will try to have a comparison of Wilzyat al Mazilim both with Judiciary and Al

His bab_l 15
51  Wilayat al Mazalim and Judiciary'*

Wilayat al Mazalim and Judiciary are similar in the sense that both aim at the
protection of rights and both take corrective measures if there is a loss of rights
or where lack of responsibility or abuse of power occurs. Both the departments
may take swo moto action as well as an action on the complaint of aggrieved
party. However there are some distinctions between the two. Those

distinctions are as follow:'”

()  Wilayat al Mazalim is based upon instilling fear into the cruel but in

case of normal judiciary it is not done.

15 B or the working of various administrative organs of the government according to Islamic principles

see: ‘Abdul Hay bin ‘Abdul Kabir al Rarni, Nigim ol Hukimah al Nabawiyyah al Musamma al Taratib
ol Idariyyah (Cairo: Dir Ihyd' al Turdth al Arabi n.d) 2 volumes.

6 A good discussion on the jurisdiction and other issues related to judiciary can be found in Alauddin

al Samarqandi, Tubfat al Fugaha' (Beirut: Dar al Kutub al *Timiyyah, 1984) 3/ 369-374

W A Mawardi, Al Abkam al Sultaniyyah, p. 126,127, wrans. Dr. Asadullah Yate,
Abi Y2'Iz, Al Abkam al Sultaniyyah p. 63,64
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(®)

(c)

@

()

®

The jurisdiction of Wilayat al Mazalim is much wider that of judiciary.

Incharge of Wilzyat al Mazalim may use fear factor in his investigation
1o reach to the truth. He can also decide a case on the basis of
circumstantial evidence and determine right or wrong in a dispute. That

is not allowed for a judge.

The in charge Wildyat 2l Mazalim punishes those who openly commits
injustice and reprimands with disciplinary action and censure those

whose hostility is manifest while that is not allowed for judges.

He can delay judgement when the matter involving the litigants is
unresolved be_cause of the ambiguity of their case and the uncertainty
regarding their rights; this in order to maké an examination of their
details and circumstances. In short, a judge may not do this if one of the
litigants asks for a definitive judgement, while incharge Wilayar al
Mazilim can do this.

He can refer Htigants to arbitration of trusted persons if they become
croublesome in order that their differences may be resolved ot their

satisfaction. The judge, on the other hand, cannot do so unless agreed

by both the parties.



(2) He may place litigants under surveillance if there are clear indications
that their mutual denials are inconsistent, and can authorize the
obligation of surety or bail with respect to matters where such
guarantees are allowed in order to compel the Litigants to a mutual sense
of justice and to make them avoid all mutual denials and murual

denigration. This is not allowed for judges."*

(t) He may hear testimonies from good and honest persons in
circumstances where judges would not be able to hear them without

breaching established practices in the case of upright citizens.

(i)  He may have the witnesses swear on oath when he is in doubt as to
whether they are making their testimonies of their own accord; he may
also demand that there be amumber of them, so as to avoid any
possibility of doubr and to remove any uncertainty he may feel. This is
not, however, permitted for judges {(who form their decision on the

hasis of fwa witnesses except in case of fornication.)

0] Incharge Wilzyar al Mazilim is allowed to initiate the summoning of
the witnesses and to ask them what they know of the dispute between

the litigants, whereas the custom amongst the judges is to charge the

12 (y3di Muhammad al-Husayn Abt Ya'li abHanbali, ALAbkam al-Sultaniyyah (Cairo, 1937) p. 63
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plaintiff with producing witnesses who he does not hear until after
questioning the plaintiff.
52  Wildyas al Magalim and Al Hishab??

As for comparison berween the institution of al Hisbah and Wilayat al
.Ma_ﬁlim, thérc is a side of resemblance which joins them and a side of

difference which separates them.”As for the resemblance which joins those,
both have two aspects.
(8  Actviry of both the institutions is based on intimidation applied with

force of authority and with energetic severity;

()  Actvity of both the institutions may be concerned with matters of

public interest and with seeing that manifest acts of wrong doing are

denounced.
As for the distinction between the two, it also has two aspects.

In case of Wildyat al Mazalim the investigation in cases of complaints is carried

out where the judges fail to do so (because of th accused being very powerful and

M 4] Hishab is the departmeat of government which is charged with the task of enjoining virtue and
forbidding evil in the sociery, pardcularly its work include supervision of marker places 1o check any
cheating or other illegal practices there. Fora detailed discussion on the department of &/ Hisbak see:
Tagiyyuddin Abi al ‘Abbas Abmad Ibn Taymiyah, Al Hishab fi el Islim, (Madinab: Al Jami'ah d
Islimiyyah, 0.d), Muhammad bin Ahmad bin Bassim al Muhtasib, Nibayar al Rutbeb fi Talah al Hishab
ed. Husamuddin Samr3’i (Baghdd: Matba' al Ma'arif, 1968) and Al Abkam al Sultaniyyab both by al
Mawardi and Abb Ya'ld '

129 A} Mawardi, Al Abkam al Sultaniyyab, p. 340, trans. Dr. Asadullah Yate,

AbG Ya'lz, Al Abkim al Sultaniyyab p. 65
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influential person) whereas investigation in the realm of al Hishab is carried out
because the judges disdain to do so; for this reason the rank of incharge Wilzyat al
Mazéalim is higher and that of the Muhtasib is lower. Incharge Wilzyat al Mazalim may
make 2 signed order both to the judge and to the Muhtasib, while the judge can not
make such an order to the incharge Wilzyat al Mazalim but he may issue such order to
the Muhtasib. Anyway the Muhtasib can neither make such an order to the judge nor

can he do so in case of incharge Wilzyat al Mazalim.

(@  The person incharge of Wilayat al Mazalim may pronounce a judgernent

but that is not the domain of Muhtasib.'!

6.  Legal Status of Wilzyat al Mazalim in Shari‘ab

Wilayat al Mazalim means the institution of the government which works for

the elimination of injustice/ cruelty (» % This word has frequently been used by

Quaran and Sunnab in many different forms to highlight a particular behaviour which

is condemned.
Allah says:

ol W e Tl @

Curse of Allah be upon the Cruel.*?

21 o | Mawardi, Al Abkim al Sultaniyyab, p. 340, trans. Dr. Asadullah Yate,
Ab@ Y'I5, Al Abkam al Sultaniyysh p. 65
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Likewise having loyalty relations with the enemies of Islam, misappropriation
of others’ wealth through wrongful means, acts of disobedience, not implementing the
Divine law, associating others with Allah, forbidding people from remembrance of
Allah in the mosques, making joke of others and giving bad names to them, all such

acts and many other acts and behaviour which are disliked by Allah have been termed
as A in Qur'an.'®
There are many sayings of the Prophet (peace be upon him) (peace be upon

him) too which lay emphasis on the same theme.

In a Hadith-i-Qudsi, it is narrated that Allah said

Lyl (Lo ys oKy delamy () (o B et Gl gL L O
O my servants, indeed I have prohibited injustice for My self and have banned
it among you too, so do not oppress each other. o

The basic rule about injustice or zulm has been declared by the Prophet (peace

be upon him) (peace be upon him) in the following saying:

4y G Al JB Sl opas aSS Liglles 00l Bt Sy o JBclagllan of Lt sl il @

2 Al Qur'in 7:44

31, 1o difficult to state all the texts of the Qur'an that say something about zw/m, however,
only for example see Al Qur'an: 3: 57, 18: 59, 42:45, 3:192, 42:42 and 11:1.

1¢ S b Muslim, Kit3b al birr wa al silab wa adsb, Bab: tabrim ol zulm, Hadich No 4674

89



“Help your brother whether he is oppressor or the oppressed. Some one asked,
O Messenger of Allah, we help him if he is oppressed but how can we help him

when he is an oppressor? He replied: Hold his hands (stopping him from

cruelty)™®

It is narrated that the Prophet (peace be upon him) said:-

n,.a.:.gr.lbb,ll‘:.-‘ﬂ_,y&lod .
May Allah curse the one who sees an oppressed person and does not help
him."

Jabir bin Abdullah narrates that the Prophet (peace be upon him) (peace be

upon him) said,
atd en el F"'E'" o rlh" lgarl »
“Fear from cruelty for it will be sheer darkness on the Judgment day..”?

According to a report of Ahmad he said:

il r_,gahlb F.U'n“ ol ‘.J.Ulj‘..ﬂ.ﬂ s

8 Gabih Bukbiri, Kitib al Ikrih, Bib: Yamin al rajul i sihibihi innahu akhihu idha khifa alayhi al qat,
Hadith No 6438, Tirmidbi, Kitab al fitan ‘an rasulullah, Bab: m3 j&’ fi annahy ‘an sabb al ra‘tyash,
Hadith No 2181, , Alauddin al Murtagi bin Hassam Al Hindi, Kanz af Ummal, vol.3 Hadith No. 7204,
7205, 7206, 7213

2 Al Hindi, op.cit. Hadith No 7207
@ Cabih Muslim, Kitab al birr wa al silah wa al 4dab, Bib: tahrim al zulm, Hadith No 4675
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«Abstain strictly from cruelty for it will be sheer darkness on the Judgement

D ay,us

It is narrated that there AbG Salamah bin ‘Abdur Rahmin had some problem
over 2 piece of land with some. people, so A’ishah (May Allah be pleased with him)
told her that he should abstain from such things because the Prophet (peace be upon

him) had said:
ol o p Bsb PN 2 S B 0
“Whoever usurps a piece of land measuring one span will be punished (on

Judgment day) with winding of that piece arcund his neck across the seven

earths.”'?

The Prophet (peace be upon him) (peace be upon him) is reported to have said,
St S e 1yef g Aallall @

“Ths oppressor and their supporters will be in the Hellfire™™

There is more than one saying of the Prophet (peace be upon him) (peace be

upon him) warning against the supplication of the oppressed.

o pyenad-i-Abmad, Kitab 2l Mulkchirin min a sahabah, Bib: biqi al Musnad al Sabiq, Hadith No 5568
® cabih Bukbari, Kitib al Mazilim wa al Ghasb, Bab: ithm man zalama shay’an min al ard, Hadith No
2273 Sabib Muslim, Kitab al Musiqih, Bib: tahrim al zulm w2 ghasb al ardh wa ghayraha, Hadith No
3025, Musnad-i-Abmad, Kitzb:baql musnad al ansir, Bab: Hadith sayyidah ‘A’isha, Hadith No 23217,
23364, 24947,
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“Fear from the supplication of the oppressed against you, for indeed he asks

Allah the Exalted, his right and indeed Allah the Exalted does not prevent the

right of anyone to whom it is due.” ™!

According to another report the Prophet (peace be upon him)said:

s 4ig3 g OB LIS OIS Ol pollaalt 343 193] @

“Fear the supplication of the oppressed against you even if he is a non believer

for there is no hurdle in his way.”**

Yet according to another report the Prophet (peace be upon him) said:

133,45 Lo aypnid 1rd OIS DYy Limis pollaadi Gge3 @
“The supplication of the oppressed is heard. If he is disobedient to Allah, the
burden of his disobedience is upon him”

The above ayaat and sayings of the Prophet (peace be upon him) prove

that cruelty/injustice has been severely condemned by Islam and something

1% Al *iddin al Murtaqi Al Hindi, Kanz &l ‘smmal fi sunan ol agqwil wa al af' @l (Hyderabad, India, n.d)
vol.3, Hadith No 7589

U1 Thid. Hadith No 7597
YWMyenad-i-Abmad, Kitab: bigi Musaad al Mukthirin, Bib: musnad Anas bin Malik, Hadith No 12091,

Al Hindi, vol.3 Hadich No 7602 :
O Mucnad-i- Abmad, Kitib bigi musnad 2l Mukthirin, op.cit. Biab: al musnad al sabiq Hadith No 8440,
‘Alauddin a} Muttaqi Al Hindi, Kanz al ‘Ummal, op.cit. vol3. Hadith No 7627
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which has been condemned in such strong terms has to be eliminated from the

human society. This is one side of the marter.

On the other hand the very first section of this chapter is about the significance
of justice from Islamic viewpoint. As has been discussed there that the ultimate
purpose of Islamic legal system is administration of justice. This purpose can never be
served if there is no grievance redress for the common man. Lt is a principle of Islamic
law that something which is essential in fulfilling an obligation is also. Thus
accountability of public servants becomes obligatory upon the Muslims collectively
because without it there is no justice. And establishing institutions to provide justice
in the society including particular accountability of public servants to eliminate zulm

is an obligation of the Islamic state.

Moreover all the injunctions of Qur'E;z and Swnnab which make enjoining
virtue and forbidding evil (e amr bil ma'riaf wannaly ‘an | munkar) an obligation
upon the Ummab, are indirectly emphasising the obligation of establishing the
insritution of Wilayet al Mazalim because that is the best form of Nabye ‘an ’| Munkar

{forbidding evil) at the government level.

Same is the case with the injunctions which focus upon values like standing for
Truth, ‘Adl, Qist, Birr ewc. All those indirectly prove -the obligation of grievance

redress too.
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Some of the Ayt of Qur'an in this respect are following:

St o Oy Bypalty Dpb Pl Compl Ul 3 (=57 @
“You are the best people raised for the humanity to enjoin virtue and forbid
ev.ﬂm

Syadial oa by Sl 6 Dppy Samalls D10 Ll J) 095 s 1l oS0 Sy 0

“Let there be a group among you who invite people to all that is good, enjoin

virtue and forbid evil, and it is them who are successful.” 18

ety 2t of Kl o gy & ehags danilly sl tgigS 1yl o iy o

“0) those who believe stand out firmly for justice being witnesses for Allah

even if it be against you or parents or relatives...”™

o gn iyl del e -ﬁu—\ﬁ- s ol Ps:"ﬂ‘” 3 il sligs & P 19398 Tgal it Wi o

syadl

™ Al Qur'in 3:110
Al Qur'in 3: 104

136 A1 Qur'an 4: 135



“0) those who believe stand out firmly for Allah and be just witnesses and let

not the enmity of some people make you avoid justice, Be just! That is closer to
piety..””

u\g";o]ot‘}j [

“Say! That my Lord has commanded me to do justice™

odanedt oy ¥ Bt Dpclgdeitly @

s _ and transgress not for Allah does not like transgressors.” "’

Following are some of the sayings of the Prophet (peace be upon him) about
enjoining virtue and forbidding evil.
yéﬂ,&ﬂlQbfuagngﬂbgdﬁrL,a,hfutul.o;,,ﬁlac:'JL;J!;,glﬁg.b-&:- .

,ﬂqmwufuymtm@;uﬂaqﬁnas_ﬁ;g,W|

Huzayfah bin al Yaman reported that the Prophet (peace be upon him) said:

By the Being in Whose possession my soul is, you will have to enjoin virtue

and you will have to forbid evil or it is possible that Allah sends over you a

87 Al Qur'an 5: 8
" Al Qur'an 7:29
* Al Qur’an 5:87
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punishment, then you will ask Him ( to remove it) but He will not accept your

supplication.!*?

Lol gt gl 0 _ldy o LI oty Jlo 0 13 9801 oo Byl 5 Dgpalily ol diy W o
b ot e & pally

Lol By Allah, You will have to enjoin virtue and forbid evil, you will have to

stop the cruel by force, you will have to compel him to the truth and confine him to

the same™!
5\5t_,:-.uat,),i_,f_-.h,;,o,pbJ_,,..Jmt,_,.-,i..,glnhl,j.o&ld,.mjsc,.!quas .
rﬂ ey
“According to the report of A’ishah (May Allah be pleased with him) the
Messenger of Allah (peace be upon him) said:

Enjoin virtue and forbid evil before the time comes that you will pray but your

prayer will not be accepted.”'?

u Uing 11 im0 gl wig 2 St ol 131 PN b e

W Tirmidhi, Kitib al Fitan ‘an rasulullih, Bab: ma ja’ fi al amr bil ma‘rGf wannahy ‘an '] munkar
Hadich NO: 2095 |

" gb% Dawiid, Kitab al Malzhim, Bab: al amr wannahy, Hadith No 3774

2 Iiy Majab, Kitab al fitan, Pib:al amr bil ma'rf wannahy *an *} munkar, Hadith No 3334
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“When the people see evil and do not change it, it is possible that Allah will

punish them all in general.*'®

eed 3 Bypallty 0 pld 0 o sty 30 ol 5 1o Bt o G o Sl o Bl 2
oS a0 0 50 o3 Logh oSl fpad g sl St 2

According to the report of Hudhyfah bin al Yaman, the Messenger of Allah

said: By He in Whose possession my soul is you will have to enjoin virtue and

forbid evil or 2 [bad] people will be imposed upon you then you will pray

against them but your prayers will not be accepted.'
SILIy (Seml Y Jgew 0 J3 o Sall o 19y Baaelil 130 Jaks Jaje QG gly
oSrail S0 gy pazy o Slsl H

The Messenger of Allah said: O people, verily Allah says: enjoin virtue and

forbid evil before you call me and I don’t respond to your call, and you ask me [for

w148

someihing] and I don’t-give you and you pray for my help and I don’t help you.

mg@&lﬁmoim,iqqgsgsL,P.u‘.lmm,iquwmb; .

W Jbn Majab, Kitab al fitan Bab: al amr bil maroof wannahye a’nil munkar, Hadith No 3995 and
Musnad-i-Abmad, Kitab Musnad al a’sharah al mubashsharah bil jannah, Bab: Musoad Abi Bakr al Siddiq
% Musnad-i-Abmad, Xitzb Baqi Musnad al Ansir, Bab: Hadith Hudhyfah bin al Yaman a’n annzbiyye,
Hadith No 22238

18 Myucnad-i-Abmad, Kitab bagi Musnad al Ansir, Bab: baqi al Musnad al Sabiq
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“Indeed when the people see the cruel and don't stop him, it is possible that
Allah may punish them all in general.™'

In one of the sayings the Prophet (peace be upon him) explains that Allah has

commanded the believers with what He has commanded the messengers.'

Allah has commanded His Prophet (peace be upon him) to decide among
people with justice so the same command is true for the believers too. The above
mentioned many yat and abadith prove that it is the primary duty of Islamic
government to have a stable system of the administration of justice where Amr bil
ma'rif wannabye ‘an’l munkar (enjoining virtue and forbidding evil) is ensured. This is
not possible until it is done on government level and for that purpose there has to be a
mechanism. That mechanism has been proven to be the department c-.\f grievance
redresss or Wilzyat al Mazalim and the department of Hisbah. Something that is the
duty of the government or the Ummab is called in the language of Figh as communal
obligation (Fard kifzyah). Thus the conclusion is that grievance redress is a communal

cbligation of the Ummab.

1% Tipmidhi, Kinzb al Fitan ’n rasulullsh, Bib: mi j3* ff nuzil al adh3b idhi lam yughayyar al munkar,
Hadich No 2094

¥ The said report is about the consumption of pure wealth in the cause of Allah but it says, among
other things, that Allah has commanded the believers to do things which He has required the
Messengers to do. See: Sabib Mushim, Kitib al Zakah, Bib: Qabool al sadagah min al kasb al tayyib wa
tarbiyyatiha Hadich No 1686 and Tirmidbi, Kitib: Tafsir al Qur'an a'n Rasulu Allih, Bab: wa min
Surat al Baqarah Hadith No 2915
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7. Conclusion:

To conclude this chapter, the main points are summed up in the following.

Justice is the fundamental norm in Islamic politico-legal system and there is

no question of an Islamic state without an adequate system for the
administration of justice.

Qur’an and Sunnah have laid down great emphasis on justice and there are
innumerable texts which elaborates the significance justice and its
administration in an Islamic society.

Islamic history is 2 witness to the fact that justice has held centre stage in
the Islamic politico-legal system.

Siyasab Shar‘yyah is Siydsah according to the principles of Shariab. It is
necessary for humans to fulfil the duty assigned to them by their Creator
i.e. to be His deputy on the earth and this duty is impossible to be fulfilled

writhoue the exercise of Siyasah Shartyyab.

Wilzyaz al Mazalim i.e. redress of the grievancesis a manifestation of Siydsah

Shar$yyab in Islamic legal system.

Wilzyat al Mazalim is the department of the government which aims at

redressing public grievances against public servants which may arise because
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of maladministration, mismanagement or abuse of public authority.It is a
mixed job of executive dominance and justice of judiciary and it needs a

strict approach and a great capability of putting the cruel in fear.

The essence of the institution i.e. grievance redress has been there from the
earliest period of the Messenger of Allah (peace be upon him) but it took its

formal shape through different phases of Islamic history.

All three institution of the Islamic state namely; Wilayat al Mazalim,
Judiciary and Hishab has a common goal of enjoining virtue and forbidding

evil though the three have separate and distinguished jurisdiction.

Injustice is haram or prohibited in the strictest terms according to the
injunctions of Qur’an and Sunnab and it is the obligation of the Ummab to
remove haram from the society. On the other hand the establishment of a
society based on justice and fairpess is an obligation of the Ummah
collectively. So the conclusion is that the establishment of Wilayat 4l

Mazalim is a communal obligation of the Ummab.
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Chapter Two
Historical Evidence of Wilzyat al Mazalim

1. Introduction:.

Islamic legal ;nd political system has a long history of fourteen hundred years
of implementation in different areas and eras by different Muslim governments. In the
beginning of this history there was an ideal Muslim government which was a model
for an Islamic state Le. ol Kbilafub al Rashidsh. Afterwards there was som deterioration
in the political system but the legal system mainly remained the same. Some times the
enforcement of Shariah was a priority of the government and sometimes it enforced
Islamic system only as a compulsion. For one thousand years this system was the ony
option for the Muslim governments and states as there was no other viable system
which could take its place. Wiliyat al Magalim has always been a cherished idea of the
Muslim rulers. Having said that we do not mean that there has been a uniformed
organisation of thre department of Mazzlim but in one form or another department has

bgen working side by side with the formal judicial system.

The goal of the current chapter is not to discuss minute details of the
department in many different Muslim states and governments, as it is very difficult to

find out its minute details, rather the goal of this chapter is broadly to prove that the
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department has been working in all the Muslim governments, though the form and

strength may have been varied from time to time.
2. Wilayat al Mazalim in Prophet (peace be upon him)’s Era'*

The period of the Prophet (peace be-upon him) was that of the foundation of
the Islamic state and its various institutions. Wilzyat al Mazalim, as an independent
institution was, therefore, not yet there but the work and spirit of this institution was
very much there. The Prophet (peace be upon him) is a role model for the believers in
all walks of life and redress of grievances is one of the most important features of
Islamic state so he must be and, surely, he was a role model in this respect too. So we
find the Prophet’s era was ideal in this respect. He used to call to account any official
of the government if there was any corruption or misuse of authority. In this regard
he did not forgive even himself. That is why in the famous book of Hadith; al
Musannaf, a bab (section) has been compiled in the name of ‘Retaliation of the
Prophet (peace be upon him) from himself’ and a few Apadith of the Prophet (peace be

upon him) have been mentioned there. We will state here three of those abadith.

(&)  Abii Sa'id al Khudari reported that once the Propher Muhammad (peace

be upon him) came out from his house intending to go for prayers. A

" Here the Prophet’s era means the ten year period of Prophet Muhmmad (peace be upon him) at
Madinah when he established formal state institutions there. The period at Makkah is not under
consideration because there the Muslim community as 2 whole was under oppression itself and due to
the absence of any political institution of the Muslimss there was no question of a system of grievance

redress.
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man caught hold of the rein of his she-camel and said, I have to say
something to you O Messenger of Allah!” The Prophet (peace be upon
him) said, leave me now, you will have your need fulfilled. But the man
insisted and said that thrice. So the Prophet (peace be upon him) hit
him with 2 lash and said, ‘Leave me and you will have your need
fulfilled’. Then the Prophet (peace be upon him) led the prayers. After
finishing he asked: where is the man whom I flogged? The people
looked at each other and asked the same. The man came from the back
rows and said, * I seek refuge of Allah from His and His Messenger’s
wrath.” The Prophet (peace be upon him) asked him to come near anfl
take his revenge. He threw the lash over to him. The man said, “ I
forgive you’, the Prophet (peace be upon him) said, ‘Are you forgiving
me? He said, ‘yes, I forgive you.” So the Prophet (peace be upon him)
said, * by Him, in Whose possession my soul is, any believer who
oppresses another and then does not give him an opportunity to
retaliate in this world, Allah will take revenge from him on the
Judgement Day. Abi Dhar said, ‘O Messenger of Allah! Do you
remember the night when I was driving your camel and you were
taking a slumber? I touched your head with the stick and told you to be

seated straight. So you retaliate from me now for that. The Prophet
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(peace be upon him) said, ‘I forgive you’ but Abu Dharr insisted and at

last the Prophet (peace be upon him) hit him with the lash."”

() It is reported that the Prophet Muhammad (peace be upon him) met a
man who had his hair dyed yellow. There was a branch of date palm in
the hand of the Prophet (peace be upon him). He said “remove this”,
pushing the man with the branch 2nd added: “Did not 1 forbid you
from doing this®. As a result of pushing the man was hurt, though did
not bleed. The man said, “Retaliation O Messenger of Allah!” when the
people objected to this, the man said, “Allah has not preferred any body
over my body.” So the Prophet (peace be upon him) uncovered his
abdomen and said, “take your revenge®. But the man said, " Ileave it so

that you intercede for me on the Judgement day™**

(¢) Tt is reported that once the Prophet Muhammad (peace be upon him)
said to his Companions: “Anyone whom I have insulted should take his
retaliation from me. Any ome whom i have hit should take his
retaliation from me and anyone from whom I have taken any property
illegally should take back his property from me, no one should say that

he fears rancour from the Messenger of Allah. Lo! That is not my

W ALt Bakr bin Hummim ‘Abdurrazziq al San’ini, Al Mugannaf, vol9, Hadith No 18037, bab:

Qawad al Nabiy min nafsibi
19 Tbid Hadith No 18039
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nature nor is it my morals, Among you favourite to me is the one who

took his due from me or forgive me, so that when I meet my Lord, Iam

with pure soul.”™

It is reported that 2 man owned 2 date palm in the garden of an Ansari. The
former used to tease the owner of the garden (perhaps by going there at odd times or
in a bad manner). The owner of the garden offered to him to either sell his tree to
him or exchange it with another tree, but the man refused. The Prophet (peace be

upon him), therefore said,

JL.iu el e

“You are causing harm” and ordered the Ansari 1o cut off the tree.'

The Prophet (peace be upon him) investigated a dispute of irrigation berween
Al Zubayr bin al ‘Awwam and one Ansiri. He came personally and said to Zubayr,
“you water O Zubayr and then the Ansari™ To this the later objected and sad,
“Curaly he i the son of your maternal aunt, O Messenger of Allah!* The Prophet
(peace be upon him) got angry at his words and said, “O Zubayr! Make it to flow over
his stomach until the water reaches the ankles® He told him to have it flow over his

stomach as a reprimand for his audacity. There is a difference of opinion regarding his

181 Ibid Hadith 18043
152 Gy nan Abl Dawid, Kirdb al Aqdiyyah, bab: min al Qada, Hadith No 3152
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order to have the water flow up to the ankles that is whether it was to affirm a right in
the form of a judgement between them or it was merely to affirm that it was

permitted but delivered as a reprimand to the two parties.'

The administration of the Islamic state during Prophet’s period had among

-~ other things, a distincrive feature of accountability.

In the seventh year of Hijrah, the holy Prophet (peace be upon him) sent a
detachment of over one thousand Companions under the leadership of Ghilib bin
Abdullah Laythi to confront the tribe of Maniah which was successfully done. During
the course of action Usman bin Zayd killed Nishik bin Mardis despite his recitation of
& Js auys anedt¥] 4 J3The Holy Propohet took him to task after returning. Fe
replied that he had recited the shahadah just to save his skin. Bur the Prophet (pcéce be

upon him) asked him whether he had incised his heart to know about the fact.”™

In eighth year of Hijrah the Holy Prophet (peace be upon him) sent another
detachment of eight persons under the command of Abd Qalabah to a place Izm, eight
miles from Madinah on an espionage mission; on their way they met a person Amar
bin Adbat Ashja’i who greeted them in an Islamic manner but Muhlam bin Jath‘amah

put him 1o death on account of his personal feud going on in the past. The matter was

189 Al Mawardi, Al Abkim al Suttaniyyah, trans. Asadullah Yate p.116, 117, Abi Ya'la, Al Abkam al

Suttaniyyab, p.58
" Dr Riaz Mahmood, The Concept of Administrative Accountability in Islam (Labore: Magqbool

Academy .2001) p.82
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reported to the Prophet (peace be upon him). Allah, the exalted, disliked it and

revealed the following Ayah:

u..;,-.-_..!pt..h‘.gguzl!&.lu,l,w,l,{_,sm‘;,__giﬁwsp,ﬂam iy o

‘O those who believe, When you go out in the way of Allah, ascertain properly

and don’t say to a person who greets you (like Muslims) that he is not a believer..5'**

The detachment met the Holy Prophet (peace be upon him) on its way 1o
Makkah and the matter was reported to him. Muhlam asked the Holy Prophet (peace
be upon him) to seek for him forgiveness from Allah. The Prophet (peace be upon
him) by way of rap rover said that Allah might not for give him. Muhlam went away

weeping and died of shock after a few days.™

The Prophet (peace be upon him) sent a company of Muslims under the
command of Khalid bin Walid to a tribe Banii Jadhima in 8 A.H. The detachment
consisted of Mubajirs, Ansars and Banii Sulaym who were three hundred strong. When
they reached there they had embraced Islam, had constructed mosques and offered
prayers. Khalid bin Walid asked, ‘then how do you explain the arms you are
carrying?” They replied that actually they apprehended that a tribe having time old

strife with them had attacked them but when he asked them to lay down arms they

5 A1 Qur'n 4:94
140, Riaz Mahmood, The Concept of Administrative Accountability in Islam, op.cit. p.83
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readily did. Despite that Khalid bin Walid took them as prisoners. Banfi Sulaym killed
their captives. The Mubajirs and the Ansar, however, released the captives in their
custody. When the Holy Prophet (peace be upon him) came to know, he immediately
said, O Allh I am not responsible for the act of Khalid.’ Bani Jadhima, in pre Islamic
era had murdered ‘Auf bin Abdurrahman bin ‘Auf, the uncle of Abdurrahman and
Faka bin Mughirah the uncle of Khalid bin Walid. Khalid replied that he had avenged
the murder of his uncle. The Holy Prophet (peace be upon him) listening to this
altercation reprimanded Khalid that he should not quarrel with his companion and
said that even gold equal to the weight of Mountain Uhud spent in the way of Allah
could not weigh his Companion’s one morning and one evening. The holy Prophet

(peace be upon him) did not hesitate to condemn the wrong doer howsoever strong or

important he might be.'¥

The Prophet (peace be upon him) used to make his officials accountable for
whatever they have before the job and after the job. He checked their income and
expenditure as has been reported in Sabihayn (Bukhari & Muslim) by Abfi Hamid al
Sa‘idi that.thc Prophet (peace be upon him) appointed a man from Azd; whose name
was Ibn-e-al Lutaibah in Zzkab collection department. When he returned from his job,
the Prophet (peace be upon him) called him to account for whatever he was

possessing. He said that some of the wealth is that of the state and some of it has been

¥ Tbid. p.84
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gifted to him. The Propher (peace be upon him) said, “what is the martter with a person
whom we appoint for some job, ;hen he says this is yours and this has been gifted to
him. Should not he stay at his parents’ home and see whether he is given gifts or nor?
By Him in Whose possession my soul is, any one whom we appoint for some job in
the affairs which Allzh has assigned to us, then he misappropriates something from it,
will come on Judgement Day bearing upon his back whatever he misappropriated, if it
be a camel it will be grumbling, if it is a cow it will be mooing and if it is a goar, it
will be shouting, then the Prophet (peace be upon him) lifted his hands towards the

sky and said, “O, Allah, Did I convey?” He did that twice or thrice."™

.The above mgntioned examples show that the Prophet (peace be upon him)
kept the Companions under strict surveillance even in the matter of war. As z usual
approach towards war is that everything is fair in it. But the Prophet (peace be upon
him) taught the Ummab through his conduct that it should not be the case. Even
during war the Muslims are t0 follow the rules; the essence of which is that only those
people are to be killed or captured who are really up to fight Muslims. The last
example explains the state of accountability and Prophetic approach towards this.
There is a very great lesson for all those involved in any type of job. Anything which

one gets by virtue of the post to which he is appointed should be deposited to the

public treasury.

8 Tbn Qayyim al Jawziyyah, Al Turxg ol Hukmiypah i al Siyasah al Shari’yyab, , ed. Hamid Al Faqi
(Beirut: Darul kutub al ‘Dmiyyzh, 1953) P.248
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At the time of the Prophet (peace be upon him) the population of the Muslim
state was small in number ami the people of Arabia were illiterate and straight
forward. Therefore a very complex legal system was not in place neither one was
needed. Hence the complaints against government officials were also not that much in
number as compared to the later periods. That is why, though there was not an

independent department which would take care of grievance redress but the essence of

accountability was very much there.
3.  Wilzyat al Mazalim during al Kbilafab al Rashidah

The period of the four caliphs who are called as Kbulafi’ Rashidin, was the best
era with respect to the administration of justice. They were called Rashidian (Righty
Guided) because they followed the footsteps of the Prophtet (peace be upon him) in

every marter of life confronted by them.

The first of those four was Abii Bakr (May Allah be pleased with him) who
only ruled the Muslim state for two years. Those two years were mostly spent in
eliminating the tumults which broke out after the passing away of the Prophet (peace
Le upon him). Ameng those umults one was the imposters who claimed Propher-
hood and another important problem was apostasy among many tribes. Some of the
tribes refused to pay Zakab money to the government. Abi Bakr (May Allah be

pleased with him) had not only to confront those challenges but he also had the
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biggest cha]lenge to keep the Ummab united which was leaderless after the passing
away of the Prophet (peace be upon him). He did that successfully. Keeping in view
the peculiar situation which prevailed during this period, it can easily be understood
that there was no ‘business as usual’ situation. Perhaps this is the reason that one does
not find much about the manner of governance of Abi Bakr (May Allah be pleased
with him) as is the case of ‘Umar (May Allah be pleased with him), ‘Uthman and ‘Ali
(May Allah be pleased with them). However there is no doubt in the fact that in the

matter of accountability Aba Bakr was a role model as he is described “the best man

after the prophets”.

When he was elected as caliph and people took oath of allegiance to him, he

stood up and said among other things:

‘O people, I have been made résponsible over you and am not the best of you.
If I do something good, support me and if I do something wrong, correct me. Truth is
trust and lie is dishonesty. The weak among you is the strongest in my view till I
reinstate his right 1o, him and the strongest among you is the weakest in my view until
I take from him the right (of others), Allah  willing."
Because of pre occupation with the affairs of government he left his business

and took a small amount as salary from the public treasury. When his death came

* Hassan Ibribim Hassan, Tarikh ol Islam al siyasi wa al Dini wa al thaqaf wa al ljtima3, {Beiru: Dir
Thy3 al turach al ‘Arabi, , 1964) 1/205 and Muhammad Husayn Haykal, Al Siddig Abi Bak (Egypu:
Matba*ah Misr, Sharikah Musihamah Misriyyah, 1958) pp.123-124
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close, he asked his family to return if anything has been spared from the belongings of
public treasury.'

This shows his sense of accountability in the matter concerning public
property.

The inaugural address of Abi Bakr (May Allah be pleased with him) reflects
the administrative policy particularly regarding the redress of people’s grievances

against the government officials. There is not much which has been reported regarding

accountability of the public servants because most of the officials during his rule were
those who had been appointed by the Prophet (peace be upon him} and most of them

were retained by Abi Bakr (May Allah be pleased with him).

The second caliph ‘Umar (May Allah be pleased with him) was the best ruler,
the world has ever seen, in all respects but particularly with regard to the
accountability of public servants and grievance redress. He ruled the Islamic state for
over ten years. That is the golden era in Islamic history particularly with respect to the
administration of justice.

He told his people, “I did not appoint the officials for torturing you, insulting

you and taking away your properties. Rather I appointed them to teach you the Book

of your Lord and the Sunnah of your Prophet (peace be upon him). So whoever is

¥ Thid. p. 124.
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oppressed by any government officials should come to me unhesitatingly and

complain to me so that I call the oppressor to account.'

He wrote to his military commanders: “Render due rights of Muslims to
them. Don’t thrash them, it will defile them. Don’t praise them which will land them
in trouble and don’tclose your doors to them lest the stronger should usurp the rights

of the weaker among them and don’t prefer yourselves over them as it would be

tantamount to oppressing them.”'?

There are many instances of accountability of the public servants by ‘Umar
(May Allah be pleased with him) which clearly show that he did not hesitate to call to
account any official of the government even if, apparently, there would be a risk of
disorder. Prime example in this respect is that of Khalid bin Walid, who was removed
from his post by ‘Umar (May Allah be pleased with him) although his importance was
known to him very well. The charge sheet contained the following allegations against

Khalid, during his tenure as commander of the Muslim Army at Qinnasreen sector of

(8) A Roman commander launched an attack on the forces of Khilid but
failed and defeated by Muslim army. The contingent of the enemy army

included local Arab Christians. After the defeat, they sent an excuse 1o

wiMuhammad Hussain Haykal, Al Fariig Umar (Cairo: Sharikah Mushamah Misriyyah, 1364 A.H.)
2/216
1 Thn Jariir al Tabari, Tarikh al Umam wa al Mulitk op.cit 2/274
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(®)

Khilid and begged for his forgiveness. He forgave them against Islamic
mlll.ta.l'y c.ode. Those Christian Arabs fought a severe battle against the
Muslims and were defeated. In such a case they must be made prisoners
of war and treated in accordance with the terms prescribed in the code.
There release out of favour or for ransom was the prerogative of the
head of the stare. When the news of Khalid’s act reached ‘Umar (May
Allah be pleased with him), he charged him with accusation by saying,

«Khilid has invested himself with authority.”'®

After his successful campaign of Qinnasreen he in his leisurely mood
entered a bath wherein he embrocated himself with liquid containing
liquor. On the receipt of this news “‘Umar (May Allah be pleased with
him) wrote to him: I have come to know that you had a massage with
liquor whereas Allah has prohibited both its patent and latent qualities
and its massage. Therefore don’t have its massage on your body.
Khalid’s explanation of the ail.legation did not satisfy ‘Umar (May Allah
be pleased with him) who expressed his disapproval by remarking: The

progeny of Mughirah are tempted to antipathy. Allah my not kill you |

on the same.

163 thid. 2/491
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(¢ On the completi.ori of his conquest of Qinnasreen Khilid received 2
very large share of booty. Many people benefitted from his bestowal. Al
Ash’ath bin Qays was one of the benificairies to whom he gave ten
thousand. It was reported to ‘Umar (May Allah be pleased with him),
who sent him the following instructions: You shall not bestow upon 2

goat or a camel without my prior approval.

On the receipt of these instructions from the capital, Khilid instead of
complying with replied: Either I may be Jeft alone and allowed to act or you proceed

with your action.™

With all this background ‘Umar ordered trial of Khalid bin Walid in an open
court. He called for a messenger and handed over to him the following order
addressed to Abi ‘Ubaydah bin al Jarrih, commander in chief of the Muslim army in
Syria.

«Ask Khilid to stand up. Tie him with his rurban. Remove cap from his head

until he db&éxs to you the source wherefrom he bestowed the gift upon Al

Ash’ath. Did he do it from his personal wealth or from the state property

which he acquired as booty? If he maintains that he has given it to him from

4 |bid. 2/491
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state property, it means he has confessed to his dishonesty. If he maintains that

he has given it from personal property he has commirted extravagance.”

AbG ‘Ubaidah summoned Khalid for appearance. The messenger of “‘Umar
(Bilal) stood up and asked Khilid the question but he did not reply. So his turban and

cap were removed and he was dismissed from his post of army general.'®

‘Umar (May Allah be pleased with him) was very careful in selecting the right
man for the right job. He did not stop at selection; rather he would keep his officials
under constant observation throughout their tenure of service. He stipulated the
following for his officials: That he will not ride on Turkish horse, will not eat bread of

starch, would not use superior cloth and would not close his doors for needy people.'®

The things mentioned in the above stipulation of “Umar (May Allah be pleased
with him) were considered a luxury during that era. It is reported that that when
Umar (May Allah be pleased with him) appointed an official, he used to tell him: “1
am pot imposing you on the blood of the people nor upon their bodies. I am
appointing you so that you establish prayers among them distribute their due among

them and resolve their disputes among them with justice.”"¥

He wrote to Abii Mus? Ash’arl:

s Muhammad Yousaf Guraya, Judicial System Under the Prophet and the First Two Piows Caliphs.
(Lahore: Anjuman-e-Himayat-c-Islam,. 1982) pp. 284, 285

4% Dr Riaz Mahmood, The Concept of Administrative Accountability in Islam, op.cit. p. 95,

W Tahari, Trikh al Umam wa al Mulitk, op.ct. 3/273, , Dr. Sulaymin Muhammad Al Tamawi, ‘Umar
bin al Khattah wa Usil al Siyasab wa al Idzrab al Hadithah (Beirut: Dir al Fikr al Arabi, 1976)p.277
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"Give equal treatment to all the people in your court and in your presence s0

that the highborn shall not expect you to do injustice and the weak shall not be

afraid of your tyranny.”**

A man complained to ‘Umar (May Allah be pleased with him) bin al Khattib
that Abi Musi Ash*dri punished him with shaving his head after getting angry with

him without any such punishable crime. Umar wrote to Abli Musi:

“Peace be upon you, Mr. So and so informed me that you ordered his head to
be shaven without any offence punishable with such punishment. If you have
done it before people, so give him a chance to retaliate from you in public and
if you have done it in privacy, give him opportunity to do that with you in
privacy. The man brought the message and gave it to Abi Musd. The people
took the matter seriously and asked the man to forgive Abt Musi but he said,

»169

“No, by God, I will never give up my right on the demand of people.

When Abi Musi got ready for his retaliation, the man lifted his head towards
the sky and said, “O, Allah, we praise you for the true din and justice and I make you
a witness that I am forgiving him at my own will.”"

He would not only stop advising the officials to fulfil their duty of providing

0¥ ousaf Guraya, Judicial System under the Prophet and First Two Pious Caliphs, op.cit. p 327
19 1 Ahmad Shalabi, Mawsi’at al Nuzum wa al badirab al Islamiyyab (Cairo: Maktabah al Nahdah al

Misriyyah, 1981) 8/239

"bid. 8/239
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justice to public, but would demand them to have direct contact with the masses.
Therefore if he knew that any official does not visit the sick or does not allow the
weak to visit him he would remove him from his post. In this respect he wrote to

$’aad bin Abi Waqqas, the governor of Irag:

“Visit the Muslim patients, go and participate in their funerals. Keep your door
open, solve their problems yourself, indeed you are one of them except that

» 171

Allah has charged you with more responsibiliry”.

He did not only use to give instructions but he also applied the same rules first
of all on his own self, his family members, his government officials and then on
general- public. This was the reason that the common man was encouraged to speak

out if he observed anything wrong.

It is said that ‘Umar (May Allah be pleased with him) received from Yemen,
sheets of cloth. He distributed it among people each of whom received one length as
his share. ‘Umar ’s share was that of one Muslim. He tailored it, wore it. The next day
he ascended the pulgpit to give orders to the people for preparation of Jihad. A Mushim
 stood up and said, “We neither listen to you nor obey you.” “Why so?” asked “Umar
(May Allah be pleased with him). He answered, “Because you have preferred yourself

to us.” “Umar again asked, “In what way I have done so?” He replied, “When you

" Dr. Sulaymin Muhammad Al Tamiwi, ‘Umar bin al Khantdb wa Usil al Siyisab wa al ldarab al
Hadithab. Op.cit. p.277
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distributed the Yemen lengths of cloth, each one received one and so you too. But one
length would not make you a garment; we see you have tailored it into a whole shirt
and you are a tall man too. If you had not taken more, you could not have made 2
shirt of it.” “‘Umar (May Allah be pleased with him) turned to his son ‘Abdallah and
said, “Abdallah! Reply him*. Fe stood up and said, “When the commander of the
faithful ‘Umar wished to tailor this length of cloth, it was not sufficient, so I gave him

enough of my length to complete it for him.” The man said, “Now we listen and obey

youa‘l.?!

‘Ummar used to hold an open court for the accountability of public servants
every year during Hajj season. He used to inquire about the property of a person
before appointing him to the post. He kept a check on him during his service tenure
whether his assets increased. f they did increase, he would confiscate the additional
property and used to.say to them: “We appointed you as a public servant, not a

businessman®"?

‘TTmar bin .al Khartab wrote to one of his governors a letter in which he
required him to explain his position regarding the assets which came under his
ownership after he became the governor of Bahrain. He replied justifying the

ownership of those assets but ‘Umar was not satisfied. He sent Muhammad bm

2 Myhammad Ali Taba Taba, Al Fakbri, , trans. CEJ. Whitting, (London: Luizac & Co. 1947) p.25
3 Muhammad Husayn Haykal, Al Faroog Umar, op.cit. p.223
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Maslamah to divide his assets in two and to confiscate one of the parts for depositing it

in the public treasury.”

According to another report he appointed ‘Utbah bin Abt Sufyin over Ta'if
and then dismissed him for some reason after some time. Once, after his dismissal he
met him and found with him thirty thousand dirbams. He inquired about the money.
‘Utbah said that he was going to buy an estate with it. But Umar (May Allah be

pleased with him) confiscated the money and deposited it in public treasury.”

Some of the examples of checking maladministration of government officials

by Umar are as follow:

(8)  There was a report that Sa'ad bin Abi Waqqas had closed the door of his
residence opening towards market place due to noise. ‘Umar (May
Allah be pleased with him} sent Mubammad bin Maslamah to burn the
door who went and did the same.

() He dismissed Qudamah from governorship of Bahrain and inflicted
Hadd punishment on him for drinking.

(¢)  He changed the governors of Kiifa successively on complaints. Ammar

bin Yisir was removed because he had no necessary qualifications to be

74 Tbn *Abd Rabbihi, Al Agd al farid, ed. M. Sa'id al ‘Irbn, (Beirut: Dar al Fikr, n.d) 1/35

7 Ibid. p.37
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(e)

®

governor. Abii Musi Ash‘ari was removed because his slave dealt in
business and that he was a weak governor.

When a person from Egypt complained to “Umar (May Allzh be pleased
with him) that his governor was doing wrong things and was saying
that he could not do anything, “Utnar sent for ‘Ayad bin Ghanam and
gave him a flock of cattle to graze as his father used to graze cattle.
When ‘Umar (May Allah be pleased with him) asked Abt Hurayrah
(May Allah be pleased with him), governor of Bahrain to explain about
affluence of wealth with him while at the time of appointment he had

no shoes even. He replied that the horses have procreated and gifts

- accumulated. Being not satisfied with the explanation ‘Umar got the

excess deposited in public treasury.

An Egyptian came to Madinzh and complained to ‘Umar about the
oppression done by son of ‘Amr bin al As, governor of the area. “Umar
(May Allah be pleased with him) summoned both ‘Amr and his son. He
gave a lash to the Egyptian and asked him to bear the son. When he did,
‘Umar asked him to beat the father too for it is because of father that he
did the wrong. The Egyptian, however, did not beat him as he was

satisfied with the punishment of his son. At this occasion “Umar said 1o

12



‘Amr: “When did you enslave the people while their mothers have born

them free.”
All the above stated examples and many others too, are 2 clear proof that
“Umar was a role model when it comes to the implementation of law in its real sense.
That is why according to a report, the Prophet (peace bie upon him) has termed him as

the strictest in the matter of Allah (... s & b b paasly, )7

When ‘Uthmin bin Affin (May Allah be pleased with him) took over after
“Umar’s martyrdom, he continued the policies of his predecessors. There is a common
notion about ‘Uthmin that he was very lenient but that may not be a whole truth.

History says that he called to account the public servants whenever there was & need

for that.

It is reported that Sa‘ad bin Abi Waqqas who was governor of Kifa, borrowed
some money from public treasury, of which ‘Abdullzh bin Mas‘.ﬁd was incharge. After
some time when Ibn Mas'id demanded of him to pay the due, he could not do that
and wanted more time for payment. This issue grew into a dispute berween the two
companions. When ‘Uthman came to know about the issue, he, after investigation,

removed Sa‘ad from his post and appointed Walid bin ‘Ugbah in his place. ”*

7M. Hussayn Haykal, Al Farig Umar, op.cit. p.283
7 Tirmidbi, Kitib: al Maniqib, bib: maniqib Mu‘idh bin Jabal wa Zayd bin Thibit wa Ka'b, Hadith.

No 3723
7 Tabari, Tarikh al Umam wal Mulik, op.cit. 3/311, Tbn Athir, Al Kamil fi al Tarikh, op.cit. 2/456
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It is reported by Tabarl that in the first letter of “Uthmin to his officials he

wrote:

Allah has commanded the leaders to be protectors and not tax-collectors. In the
beginning of this Ummab protectors and not tax-collectors were prepared. It is
possible that" your 1caders.will become tax collectors and they will not be
protectors. When that happens to be the case; modesty, honesty and loyalty

will come to an end."”
He also sent a letter to all provinces wherein he wrote:

I will call to account the governors every year in Hajj season. If there is any
complaint against any official, I will hold an inquiry about it and will address the
problem. I have come to know that some of the officials are teasing people without
any reason. Let me tell you that since this responsibility has been assigned to me, I
have made enjoining virtue and forbidding evil as my pre-occupation. People should
know that if they have any complaint against me or my governors, they should
mention it on the occasion of Hajj or should forgive it.'”

It is reported that Walid bin ‘Ugbah who has been appointed by ‘Uthmin as

1 Tabari, Tarikh ol Umam wal Mulitk, op.cit. 3/306 '
1% Ibid 3/380
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governor of Kiifa, was dismissed by him because he had drunk. He was not deposed

only but also punished with Hadd after investigation of the matter.'*!

From the above discussion the fact become manifest that “‘Uthman like his
predecessors did not hesitate from calling to account any officer of his government.
He followed the pattern of Ab@ Bakr and “Umar (May Allah be pleased with them) in
this respect. We can therefore say that the essence of Wilayat al Mazalim ie.
accountability of the public servants did exist in the period of ‘Uthman in a more

devclo;.’ed form because he based his conduct of affairs on the experiences of those

before him.

The last of the four caliphs was ‘Alf bin Abi Talib My Allah be pleased with
him), about whom the Prophet (peace be upon him) has declared that he is the best in
understanding legal matters (... = palily, )i

He is called Kbalifah-i-Rashid because he followed the footsteps of the
Messenger of Allah like his predecessors. In his first address after election as Kbaifah,
he said:

Aliah has revealed the guiding book and explained in it all what is good and

what is bad, so take what is good and leave what is evil. Fulfil your obligation towards

1 Ibid p. 318
2 Timidb, Kitzb ol Maniqib bab: maniqib Mu'adh bin Jabal wa Zayd bin Thabit wa Ka'ab, Hadith
No 3723
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Allah; He will lead you to Paradise. Indeed Allah has granted sanctity to 4l Haram
(Holy House of Ka'abah) but preferred the sanctity of a Muslim over it and
encouraged sincerity and unity among Musliams. A Muslim is one from whose tongue
and hands others are safe except if there is a legal justification. You are accountable

even for the land and animals. Obey Allalf anddon’vdisobey him.'®
According to another report he addressed the people in the following words:

Allah has given me right over you that I should govern your affairs and you
have a similar right against me as I have one. The affairs of public can not go smooth
until there is a competent government and the government can not run efficienty
unless the public is good. So when the public render back to its ruler his rights; and
the ruler respects their rights, right will prevail among them, the ways of religion
become established, signs of justice become fixed and the Sunnah gains currency, thus

the times become good.™

The period of Ali bin Abi Talib (May Allah be pleased with him), which was
not more than five years, mostly passed in coping with the turmoil caused by the
martyrdom of ‘Uthmin and later clash between M‘awiyah bin Abi Sufyin, the
govem‘or of Syria ant.’; the central government. There was no normalcy in the Islamic

state. Most of the history reports are also about the problems which were created by

" Tabari, Tarikh al Umam wa al Mulitk, op.cit. 3/456, Tbn Athir, Al Kamil fi al Tarikb, op.cit. 2/557
1 A1 Sharif Al Radi, Nabj al Balaghah, , trans. Sy. Ali Raza, (Tehran: World Organisation for Islamic
Services, 1980) p.467
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that turmoil. Thus lirtle can be found about the manner of accountability which was
carried out by him in the matters of abuse of power or maladministration by the
government officials. However, one can easily have an idea from the above mentioned
address of Ali, the type of accountability which was carried out by him. He used to
have a check arrd bakance over the conduct-of-his-officials. In this regard the comment

of Mawardi is worth noting.

=Among the four caliphs none of them particularly held a court for hearing
cases of Mazalim as they were at the very beginning of the matter when Din
has just appeared among them; among men who willingly allowed themselves
to be guided to the truth and who desisted from evil deeds by mere
admonirion. Any disputes arising among them were confined to dubious
matters, which judicial judgment explained to them. If a brutish Bedouin
committed an act of injustice; admonition alone was sufficient to make him
renounce it and rough treatment made him act correctly. The caliphs of the
first four generation restricted themselves 1o settle disputes among people by
way of judicial decisions thar is by applying the yardstick of truth to these
disputes. Aware as they were, of the people’s complete acceprance of the

necessity of this truth.'*

S Mawardi, Al Abkam al Swltaniyyab, , trans. Asadullah Yate op.ait. p. 117
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Ali, however, at a time when consolidation of his imamate was delayed because
of people’s interference and their headstrong and excessively individualistic political
action found him obliged to make great effort to arrive at solution to obscure points
of law. He was the first to pursue this path and achieved mastery in it, although he did

not fix a session for fookmg mvo Muzalinrcasesas he did not need that.™

Mandhar bin Jarud was the governor of Astakhar. There were reports that he
is in habit of hunting having leisure time and playing with dogs. Ali warned him and
ultimately deposed him. '¥

According to another report that Ali appointed Ka’ab bin Malik Ansari as

18

investigator for probing against the officials of Iraq.

Ounce Yazid bin Qays, an official, delayed sending tax money to the capital so

Ali wrote to him:

You delayed sending tax money. I am not sure about the reason but I advise
you to fear Allah. Don’t do a thing which would spoil your reward and will
nullify your Jihad. Fear Allab and keep your soul pure of prohibited wealth.
Don’t give me a chance to call you to accouat. Honour Muslims but don’t

oppress non-Muslim citizens either. Whatever Allah has bestowed upon you

W Turji Zaidin, Tarikh al Tamaddun al Islami , (Egypu: Matba’ah al Hilal, 1902)

1/ 187
W Yaqubi, 2/240 as quoted by, Shah Mueenuddin Abmad Nadawi, Tarikh-iZslam, , (India: Ma'anf

Press, Azam Garh, 1939) 1/354 :
188 Kirab al Kbardj, p. 9, as stated by Nadwi, Tarikb-i-Islzm op.cit. p.355
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make it a source of achieving success in the Hereafter and don't forget this

worldly life as well.’?

Once Abdullzh bin Abbis drew ten thousand dirhams from public treasury in
Basra. When Ali demanded of him to return the same he refused. Alf after advising

Lim returned the sum himself.'™

To another official Naumin bin Ajlin, who went away with the tax money of

Bahrain, Ali wrote:

Whoever does not fulfil his trust and does not save his soul and his Din, he , in
fact, harms himself in this world and what is going to face him in the Hereafter is
more bitter, more unfortunate and more sustained. Fear Allah as you come from a
noble family. So give me a chance of thinking about you in positive terms. If the news
which I have heard 1s correct, repent and don’t compel me to change my opinion

about you. Pay the money back.™

The above discussion proves that all the Kbulafa-i-Rashidin were more or less
equal in the matter of accountability of the public servants. Infact they were called
Rashidin (Righty Guided) because they followed the pattern which was taught to

them by the Prophet (peace be upon him). They considered the public property and

9 Yaqiibi, 2/237 as stated by Nadawi Tarikh-iJslém op.cit. p-356
 Thid p. 356
" Thid. p.356
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wealth as a sacred trust which they were supposed to protect. They did not allow their
families and friends to misappropriate that wealth. They selected public servants on
the basis of their capabilities and sincerity the collective welfare. After selection and
appointment they did not allow them to enjoy life as they liked, rather they kept
 them under strict- surveillance: and- corrected--and- punished them whenever it was
needed. They did not forgive a persoﬁ for his abuse of authority or corruption only
because he was very influential or important. They observed equality in the matter of
accountability. They always did justice which was in time and visible to all. They
would not declare the investigative process against the public officials as a secret.
Everything was open to all and transparent. Consequently we can say the Wilayat al
Mazalim did exist in this period in its best form although it was not given this name
but its real spirit prevailed during the period perhaps in a manner which the history

never saw after that.
4.  Wilayat al Mazalim during Umayyads® Period

AccordingTo the statement of Mawardi in the period of al Khilafah al Rashidah
there was no need to have independent courts for grievance redress purposes.
However after that period during the reign of Umayyad such cases became more
frequent-so much so that people would openly act unjustly towards each other and uy
to get the better of each other. Admonition and exhortation were not then enough to

prevent them from murual hostilities and recriminations. There was, thus a need of
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judiciaty which combined the power of authority with the fairness of legal system; to
investigate cases of Mazalim in order to prevent people from taking undue advantage

of each other and to see that justice was done for those taken advantage of.?

Although the government of Umayyad cannot be compared with the al
Kr'mifab 4l Rashidab -as the former was a dynastic rule while the later was a
government which was more democratic in today’s sense where people were having
much more freedom of expression. Nevertheless this period was much better if it is to
be compared with any other kingdom particularly those which are ruled by non-
Muslim kings. The only big flaw in the system of government was that it did not have
the confidence of the masses as the previous government of Kbulafa-i-Rashidin.

otherwise there were many good qualities.

The first caliph of this dynasty was Mu‘Gwiyah bin Abi Sufyin. He was a
Companion of the Prophet (peace be upon him) and was one of his scribes too. He has

been governor of Bilid al Sham' for quite a long time before taking over as caliph

after abdication of Hasan bin AlL

There are reports in the books of history which suggest that Mu‘awiyzh did

take care of public grievances himself. For this purpose he had fixed a time in the

morning when he used to sit in the mosque in an open session to listen 1o the

M Gee: Mawardi, Al Abkam al Sultaniyyab, trans. Asadullah Yate. pp.116,117,
¥ 41 Shim mentioned in Islamic history consisted of today’s Syria, Lebanon, Palestinian territories,

Jordor and so called Israel.
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complaints of the down trodden who found it difficult to reach to the royal court. S0
the poor, the needy, the weak, the Bedouins and the sick used to come to him, present
their complaints and he used to pass orders for the solution of those problems on the

spot. Only after completion of this open session he would go to royal court and

would sit on the throne.™ -

After Mu‘awiyah, it is ‘Abdul Malik bin Marwan who was the fifth caliph of
Umayyad dynasty. He is mentioned by historians as one who took great care of

redress of public grievances against public servants.

According to the claim of Maiwardi and AbG Ya’ali, he was the firstto assign a
specific day for the investigation of claims by those who suffered wrong actions
without doing it directly himself. When be had to deal with some problem or needed
executing a judgement, he would hand it over to his judge; Ab@ Idris al Twadi. The
litigants had to accept his verdict out of the fear of Abdul Malik who was aware of the
circumstances and reason for the decision. Thus Abf Idrees was actually conducting

' the cases and.orders were given by Abdul Malik.™

When Hajjij once insulted Anas bin Milik, the Companion of the Prophet

(peace be upon him) , he went and complained to Abdul Malik, who was shocked after

1™ Masidi, Murij al dbabab wa Ma'adin al Jawabir, , trans. (urdu): Akhuar farehpuri, (Karachi: Nafees

Academy. 1985) 4/54-55
5 Al Miwardi, Al Abkam al Sultiniyyab. op.citp.118, Abi Ya'sla, Al Abkam al Sultaniyyah op.cit. p. 59
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hearing his complaint. He sent written orders to Hajjij to go to Anas with all his staff

and ask for his forgiveness. Hajjij ultimately did that.'™

Once Abdul Malik learnt about one of his officials that he accepted gifts from
the public. He called him and asked, “Have you been accepting gifts from the people
since you have assumed the office?” He replied, “O commander of the faithful, the
land of your cities is fertile, plenty of tax is collected and people are enjoying their
lives.” Abdul Malik asked him to reply the question which he had asked i.e. whether
he had been accepting gifts since the assumption of office.” He said, “Yes”. Abdul
Malik said, “If you accept gifts and do not reward the giver, you are a mean person
and if you reward him from the wealth which does not belong to you, you are a
dishonest and cruel person. So whatever you have done is either dbhox;esry or
injustice or artificial ignorance.” Having told him that, he dismissed him from his

position.'”

Afterwards the injustice of officials and the oppressive conduct of the haughty
increased 1o such ap, extent that only most powerful authority and the strictest of
commands could restrain them. So ‘Umar bin Abdul Aziz undertook judicial
investigation of wrong action and abuse. He would reject all such wrong doing and

would maintain respect for just and fair practices if necessary. He re-instated property

1% ghah Mueenuddin Ahmad Nadawi, Tarikbi-Islam, op.cit. 2/140,141
1 Mas'idi, Murisj al dbabab wa Ma'ddin al Jawahir, tracs. {urdu) Akbtar Fateh Puri, op.cit. 3/152,
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seized unlawfully by the Umayyad to their owners with such force and roughness that
it was said, “we fear the consequences of such repression for you”, he replied, "I am at
pains to guard my actions before Allah and fear Him every day on account of my

deeds but my fear for the Day of Judgment of which there is no escape is still

greater.™

This is the reason that made great jurists like Sufyin al "Thawri and Sa‘id bin al
Musayyab term him as the fifth Rightly Guided Caliph (usdadas! ) 1) and counted

his era as part of the Rightly Guided Caliphare.’”
Imim Ahmad bin Hanbal said,

“It is narrated in a Hadith that Allah will raise at the beginning of every
century 2 man who will revive the Din for this Ummab. So when we look into
first century it is ‘Umar bin ‘Abdul ‘Aziz and when we look at the second

century, it is Imim Shaf‘1.*™®

“‘Umar bin ‘Abdul ‘Aziz was nominated as the next caliph by his predecessor

Sulayman. He came to the mosque and addressed the people:

“O people, I have been put to trial with this matter (caliphate) and I was never

consulted abour it, nor did I demand it. The Muslims were also not consulted.

W p | Miwardi, Al Abkam al Sultaniyyah, op.cit, , trans. Asadullah Yate, p118

" Tbn al Jawzi, Sirat-i-Umar bin Abdul Aziz, ed. Naeem Zarzor, (Beirur: Dar al Kumb 2l ‘Omiyyah,
1984) pp. 72-73.

M 1hid. p. 74,



Therefore I resign from this responsibility and you are free to elect for you

whoever you like.”

All the people shouted in one voice, “We elect you O commander of the

faithful, we agree upon your leadership.”

When he heard this, he praised Allah, recited greetings over the Prophet (peace

be upon him), delivered a speech and said at the end:

“O people, whoever obey Allah, his obedience is compulsory and whoever is
disobedient to Him, there is no compulsion of his obedience. So if 1 disobey

Allzh, there should be no obedience for you to me.**

Once he addressed the people and said,

“I have appointed men over you whom I don’t say are the best among you but
are better than whom, who are worse, so whoever is oppressed by his ruler, he

should come to me without permission (to complain).”™

According to Mawardi, ‘Umar bin ‘Abdul ‘Aziz addressed his people at the
beginning of his rule and said, *I advise you to fear Allah as He approves nothing but
piety and welcomes none except people having piety. There are governors who do not

give what is true and right till it was bought from them and they spread falsehood

™ hid p. 66
% ah3 Muhammad Abdallah Tbn *Abdul Hakam (d.214 AH), Sivati-Umar bin ‘Abdul ‘Aziz, , ed.

Ahmad ‘Ubayd, (Beirue: Dir al Tim 1il Malayin, 1967) p.43
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until it was taken from them in lieu of ransom. By Allah, if I am not able to revive an
abandoned Sunnah and o eliminate an evil deed I would not care to live for a single
moment. Put the matter of your Hereafter in order, your worldly life will become
orderly. A man is separated from Adam only because of death is already submerged in

death.” ™

Something unique which was done by ‘Urmnar bin ‘Abdul ‘Aziz, was that he re-
instated the properties of people which were grabbed by the members of royal family.
It is reported that a group of people went to him complaining that their land, which
they have revived, has been occupied by Walid bin Abdul Malik who in turn granted
it to some other person. ‘Umar said, “The Messenger of Allah said, that this country
beldngs to Allah and people are the subjects of Allah, whoever revives a barren land

will become his property.*® Thus he reinstated the owners of the land.™

This is only one example but actually he returned all properry and wealth of
his family members which was owned by them illegally, either to the public treasury

or if the original owner js known, to the owners.™

He was over cautious in this matter. So it is reported that he would deposit

anything belonging to him or his family members even if he had in his mind the

2 Mawardi, Al Abkam al Sultaniyyah, op.cit. traas. Asadullah Yate. p.121,

3+ The Hadith has been narrated by many books; among them Abi Diwad, Kitib al Khardj wa al
Imirah wa al fay, bab: ff ihya al mawit, Hadith No 2671 :

5 Thn Jawzi, Sirat-i- Umar bin ‘Abdul Aziz, op.cit. p.125,

2% 1hid, pp.125-132, Ibn ‘Abdul Hakam, Sirat-i-Umar bin 'Abdul Aziz, op.cit. p. 58
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slightest doubt that it might have come to his possession illegally. It is said that he sold
his agricultural lands, slaves, animals, machinery, dresses, perfumes and whatever

items of luxury were in his possession and deposited the money in public treasury. ™

Even he objected to the big quantity of ornaments of gold and diamonds
owned by his wife; e asked her either to deposit that in public treasury or leave his

home. She agreed to deposit that in public treasury. ™

It is reported that a man came to him and complained about misuse of
authority by one of his officials and that he had grabbed his property illegally. Umar

asked for ink and pen and then wrote to that official:

Mr. So and so has told this. If he is true, needless to come to me, just return

whatever belongs to him.*”

A man brought apples for him but he regrerted to aceept them. The man said,
“The Prophet (peace be upon him} used to accept gifts.” He replied, “Tt was gift for the

20210

Messenger of Allah and bribery for us and I don’t need them.

The above discussion shows the strictness and care of Umar bin Abdul Aziz

about the property and belongings of the public. One can guess that if 2 ruler is so

M Thn ' Abdul Hakam, Sirati- Umar bin ‘Abdsl Aziz op.cit. p. 124
Mbn Jawzd, Strat-i- Umar bin ‘Abdul Axiz, op.cit. p.128

[y *Abdul Hakam, Sirat-i- Umar bin ‘Abdsul Aziz, op.cit. p. 63
8 Thid p. 156
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strict about his own self and his family members, how much he will be taking care of

the abuse of power by his officials.

Among the fourteen caliphs of the Umayyad besides Mu'awiyah it is not only
‘Abdul Malik bin Marwin and ‘Umar bin ‘Abdul Aziz, who are known for taking
~ care of redress of pubi;ic gnevances Hishim bin ‘Abdul Malik was also known for his
strictness and stinginess when it came to the expenses from public treasury. From
historical reports one can easily conclude that he took care of avoiding any injustice
with the public. Thus when there was a sum of money given to him by his governors
or other officials to be deposited in public treasury, he would demand confirmation
through proof that the sum had been legally collected and only after that he would

allow it o be deposited in public treasury. *!

Hisham was known for his good character. It is reported that once he
misbehaved with a respectable man. He said to him that being a caliph he should be

ashamed of using such vulgur language. On hearing that Hisham apologised to him. **

In the historical sources there is no mention of the justice system of other
Umayyad caliphs, who came after Hisham. It is presumed that as a whole the justice

system did worl like in the past but it seems that among the later caliphs there was no

M ghalabi, Dr. Ahmad, Mawsi'at ol Tarikh al Islam wa al Hadirah, (Cairo: Maktabah al Nahdhah al

Misriyyah, , 1984) 2/57
12 Ty, ol Achir, Al Kamil fi ol Tarikb, op.cit. 5/196
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one who was prominent particularly in the matter of accountability of public servants

and redress of public grievances like their predecessors.
5.  Wildyat al Mazalim during Abbasid Caliphate

A study of the early history of Islamic state reveals that the Abbasids were the
ﬁr;t dynasty who paid full attention to the establishment and development of state
institutions as never before. There was a policy difference between Umayyads and
Abbasids. The Umayyad period was mainly of conquests whereas one great objective
of the early Abbasids was the consolidation of the empire and in order to attain this
end, aggression enterprises and foreign conquests were abandoned. The political
machinery which existed under the Abbasid Caliphate and was afterwards adopted
either wholly or with some modifications by the states that came into existence on the
breakup of the Arab Empire was founded by Mansr and derived its character from

his genius.m

The government of the caliph was called al-Diwin al ‘aziz (August Board). The
grand Wazir presided over the board and received the designation of Wazir al Diwan
4l 4757, The administrative machinery under Abbasids, in its effective distribution of
work and its control of details, ranks with the best modern systems. The following

were the principal departments of the state.

1 A meer Ali, A Short History of the Saracens (London: Mac Millan & Co.,1955) p. 405
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The Diwin al Kbaraj (Control office of taxesjor department of finance
The Diwan al dbimam (Audit or Accounts office)

The Diwan 1l Jund (War office)

The Diwian al Mawaki wa al ghilman (office for the protection of clients
and slaves), irr whiclr a register was kept of the freed men and slaves of
the Caliph and whence their support was assigned to them

The Diwan al Barid ( the Post office)

The Diwan al dbimam al Nafagat (Household Expenses Office),

The Diwan al Rasa'il (Chancery office)

The Diwin al Tawgia (Board of Requests)

The Diwan al Nazar fi | Mazalim (Board for the inspection of grievance)

The Diwan al Abdith wa al Shurtab (Millitia & Police office)™™

After the assassination of ‘Ali and attempt on the life of Mu‘awiyah, the

Caliphs became less and less accessible to the public. However, most of the Umayyad

caliphs set apart some time for hearing appeals and the inspection of grievances.

According to Ibn al Athir, Abdul Malik was the first caliph to devote a special

day for hearing cases of Mazalim. ‘Umar bin ‘Abdul Aziz followed the precedent

34 Ibid p. 414
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established his uncle with great zeal. The Abbasids continued this practice and

established a regular department which was the highest court of criminal appeal. **

The administration of justice, besides judges, in this period was in the hands of
Sahib al Mazalim. Tl;c -mora.l qualities required in person exercising the jurisdiction’
were set out: Practically he was to combine vigilance with firmness. Wazirs and
governors with full powers had the jurisdiction inherent in them; if they had restricted
powers, it was necessary that special mandate should be obtained and in as much as the
jurisdiction was general in scope, the nominee should be apt for the office of successor-
designate to the caliphate, Wazir or governorship of the large province. I, however,
the jurisdiction was limited to supplementing the deficient authority of the judges,
persons of lesser rank were eligible so long as they were not suspended of injustice or
bribery. The highest tribunal of the Mazalim was Diwan al Nazar fi ’l Mazalim, It was
presided over by the sovereign himself or in his absence, by a special officer known as
the President. Other members of the board included the chief justice, the Zzfib, the

principal secretaries of the state with some nominated Muftis or jurists.

According to the report of Miwardi among the Abbasid caliphs many paid

personal attention to the redress of public grievances particularly against public

servants. So among them those who heard such cases personally were Mahdi, Had;,

% DR S.A.Q Hlusssini, Avab Administration (Lahore: Shaikh M, Ashraf, 1570), p. 190
26 pnwar Ahmad Qadri, Justice in Historical Islam, , (Lahore: Shaikh M. Ashraf, 1974), pp. 50-51
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Al Rashid, Mamiin and the last one who did that personally was al Muhtadi who

reinstated owners in their properties.””

Once al Mansir asked his son Mahdi about the number of his livestock and
the later showed ignorance. Manstr told him that he did not know about his cattle
witile the fesponsibiiity of the empire was much greater. Likewise Mansir at the time
of his death wrote a lerter to this son Mahdi reminding him of the obligations towards

Allah and the public.™

Once al Mansiir was sitting in his palace when an arrow fell near him. He took
it and noticed that something was written on it. He read it; it was quite a long
statement in which he has been warned of his destiny if he did not care for the wrong

deeds done by him. Among other things it read:

“It is destiny which goes on by itself. So wait and see, the destiny keeps
changing. It elevates a mean person to high ranks and humiliates a dignified
person sometimes.” At the end it was written, “From one of your prisoners

belonging to Hamzan”

Al Mansir sent his men to find out in the prison about the person. There they

found an old man in ferters reciting the ayah:

17 A| Mawardi Al Abkam al Sultaniyyab, op.cit. p.78
M DR Rizz Mahmood, The Concept of Administrative Accountability in Islam, , (Lahore: Magbool
Academy, 2001) p. 113
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(And the wrong doers will see what a come-back they shall have)*”

They asked him if he belonged to Hamzan. He replied in positive. They
brought him to al Mansir. He told- the-caliph-tharhe was a feudal of Hamzan where
the Abbasid governor wanted to occupy his estate and on refusing he was imprisoned
by him for four years then. MansGr ordered him to be released, returned his estate to
him, offered him governorship of his area and told him to decide the fate of that
Abbasid governor. The man thanked him, regretted to accept the governorship and

forgave the governor. However Manslr dismissed the accused governor of his post.”

It is reported that whenever Mansiir dismissed an official, he used to confiscate

his property too.?!

It is narrated that Mansiir, on learning that a group of his scribes had made
some fabrications and alteration in the record, ordered them to be brought before him
and be punished One of them recited some poetic verses in which he said, “O
commander of the faithful, May Allah prolong your life in prosperity and power. We
seek protection in your forgiveness, for if you grant us protection, it is by virtue of

your being able to afford safety to the whole world. As for us, we are merely scribes

1 41 Qur'dn 26:227
20 Mas*di, Muerij al Dhabab wa Jawihir al M'adin 3/348, tran. (urdy) Akhtar Fatehpuri
21 [urji Zaydin, Tarikh al Tamaddun al Lilams, op.cit. 2/34
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who have committed mistakes so forgive us for the sake of noble recording angels”.
Thereupon he ordered them to be released and bestowed gifts on the young man as he

had shown his sense of trust.””

Al Mansir though was very harsh for rebels and criminals but was very
merciful for masses-He had told the people td complain to him without hesitation if
any official of the government did any injustice to anyone. Once a farmer complained
against a government official. Mansiir told him that if he was true, he was allowed to
bring the official with his hands tied. Likewise ‘Isa bin Musa, governor of Kifa killed a
man. When Mansiir came to know he intended to kill him in retaliation. However, he

found out that he was killed by mistake therefore he reprimanded him severely.™

It is narrated that Miis3 al Hadi was sitting in a court hearing for claims and
grievances and Urnirah bin Hamzah who had influence in the court was sirting next
to him. A complainant claimed that Umirah had raken his property illegally. Al Hadi
ordered Umirah to sit with the complainant for the hearing. Umirah, however said,
~ “0, commander of she faithful, if the property belongs to him, then I don’t oppose his
claim and if it is mine I gift it to him. 1 do not want to sell my position in the royal
court. It may happen that the magistrate act graciously when according to him the
victim is right but at the same time maintain a respect for the defendant, which

safeguards his honour from suspicion of using force or preventing a rightful claim.

2 A] Mawards, Al Abkam al Sultaniyyab, op.cit. trans. Asadullah Yate, pp.122-123
2 ghah Mueenuddin Nadwi, Tarikb-i-Islam, op.cit. 3/56
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Thus ‘Awn bin Muhammad relates that the people of Nahr al Mirghab at Basra
claimed against Mahdi about the area through his judge Ubaidullah bin al Hasan al
Anbari, but neither he nor al Hadi, his successor handed it over to them. When al
Rasheed came to power and they sought redress from him before Ja'far bin Yahya
who was the incharge of Wilzyat - Mazalim-but-al Rasheed did not cede it to them
either. Then Ja'far bin Yahya purchased it from al Rasheed for 20,000 dirhams and
gave it to them saying, “ 1 am doing this so that you may be aware that the
commander of the faithful holding to his right did not want to cede it to you and that

his servant has purchased it from him and has granted it to you.”

It is possible that Ja‘far undertook what he did at his own in order to remove
suspicion of wrongdoing from al Rashid; it is also possible that he did it on the advise
of al Rashid so that neither his father nor his brother be accused of injustice and the
later is more likely. However which ever of the tTwo cases it was , justice was done,

honour safeguarded and meanness prevented.™*

Many Abbasid rulers presided over Wildyat 4l Mazalim personally. Among
them were Al Mahdi, Al Hadi, Al Rashid , Al Mamin, Al Mu‘tasim and Al Muhtadi.
Mu’tasim is said to be very strict in this matter. Once a woman complained to him

that a military officer has abducted her son. Mu‘tasim called him and on his refusal to

24 A\ Mawardi, Al Abkam al Sultaniyyab, op.cit, trans. Asadullah Yate. pp.136-137
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confess he pressed him with his hand till the sound of his bones was heard and he fell

down on ground. Then he ordered him to produce the child and he did.*

It is narrated that Al Mimiin used to personally sit in the court for hearing
grievances of people on Sundays. Once he rose to leave the court when a woman in

rags met him saying {in poetic verses):

“O flower of the justice to who even uprightness itself is guided. O, Imam, by
whom the whole land has been illuminated. A widow takes her complaint to
you, O support of realm, against whom, without means of defence, a lion has
made an attack: has seized land from her after she was rendered incapable and

had become separated from her family and children.”

Al-Mimiin lowered his eyes for a moment and then raised his head saying:
«Before Jess than what you have spoken of, patience and fortitude they would have
weakened; my heart is sickened by your sadness and affliction. Now is the time for the
midday prayer, so depart and bring your adversary on the day I shall promise you; the
court sits on Saturdays; and if I sit on the day I will see that you receive justice; if not,,
then at the Sunday sitting.” She then went and attended on Sunday in the first row. Al
Mimn then asked her, “Against whom have you a complaint?” She replied, “The one
standing by your side, Al ‘Abbis, your son.” Al-Mimiin told his judge, Yahya bin

Aktham to hold a sitting with both the parties for nvestigation of the case. He did

25 Wzchim bin al Hasan al *Abiri Al ‘Alawi, Apwar Wildyat al Mazalim ‘Abr al Tarikh, p.41, (n.d)
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that in the presence of Al Mimiin. When the woman raised her voice, one of the
people reprimanded her ; but al Mamtn said, “leave her, for surely it is the truth
which is making her speaking and falsehood is making him silent.” Then he ordered
that her land be restored to her. His action of holding investigation in his presence
without doing it personally was indicative of good administration in two ways.
Firstly; it concerned 2 judgment which might have been in favour of or against his
son. One may not give judgment in favour of his son although it may be done against
him. Secondly, the litigant was 2 woman with respect to whom he was too highly
placed to respond; moreover his son by virtue of his rank, found himself in a position
in which no one other than caliph could enforce the law. Thus al Mamin referred the
investigation in his son’s presence to soméone who was able to converse with the
woman, resolve the claim and elucidate the relevant facts but it was the caliph himself

who issued the decree and enforced the law.?

It is recounted that once, while al Muhtadi was holding a court for redress of
grievances, various petitions regarding the coins known as Kbusroes were presented to
him. When he inquired about them, Sulayman bin Wahab replied, “Umar bin al
Khattab, had imposed on the inhabitants of al-Sawad and the areas around it to the
east and west which he conquered. Payment by instalments of the kbaraj in silver and

gold; the dirhams and dinars were minted with the weight of Kbusroes and of the

2% Mowardi, Al Abkam al Sultaniyyab, op.cit., trans. Asadullah Yate, p.128
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Ceaser, and the people of these regions would pay the money they had, according to
the number required without considering the disparity in weight between various
coins. Then the people became corrupt and those who had to pay kbaraj would give
Tabari coins, which were four donig and would keep the wafi money of full weight,
which had the weight of a mithgal: Whenr Ziayad-became the governor of Iraq, he
exacted payment in Wafis and imposed payment in Khusroes. The agénts of the Banu
Umnayyad continued the practice until Abdul Malik began his rule. He examined the
difference between the two weights and assessed the weight of dirham at five and a half
mithqal, leaving the mithgal as it was. Later al Hajjaj began to demand payment in
kbusroes, something which was annulled by ‘Umar bin Abdul Aziz but was reinstated
by those who came after him until the time of al Mansiir. When, however, as Sawad
was destroyed, al MansGr put an end to payment in silver of the Kharaj due on wheat
and barley and transformed it into a proportional tax in kind. These two grains are the
most common in 4l Sawad and he left a few other grain crops, dates and fruit trees to
be assessed in accordance with the Ebaraj, which was till then exacted in khusroes and
provisions.” Al Muhtadi said, “May Allah guard me from imposing an unjust measure
on the people, be it from long ago or recent past- relieve the people of it.” Hassan bin
Makhlad said that this abolishment of the commander of the faithful represented an

annual loss of 12 million dirbams to the treasury-Al Muhatadi replied, * I would
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establish what is right and will remove what is unjust even if it cause loss to the
treasury.> ™

From the above mentioned examples it becomes manifest that during Abbasid
period there was a particular emphasis upon the institution of Mazalim. Although all
cﬁiphs were not equal in this respect but no doubt that redress of public grievances
and accountability of public servants and that of the influential did receive due care

and attention during this period.
6.  Wilayat al Mazalim during Muslim Rule in Al Andalus

During search for information about Wildyat al Mazalim during Muslim rule in
2l Andalus one finds that the main focus of writers about the subject has been on the
establishment of Muslim rule, jts consolidation and its later dismemberment. Social
and political aspccts of that society have been the centre of attention and very lirte
information is found about the legal system and particularly about the accountability
system in Al Andalus. Nevertheless between the lines it is not difficult to understand

that there existed the essence of the institution of Wilayat al Mazalim.

The administration of justice in al Andalus was carried out by the Qadis with
limited and unlimited powers. For the trial of criminal suits, there was a separate

department known as “Shurzab™ which was headed by an officer who carried the

27 Al Mawardi, Al Abkam al Sultaniyyah, op.cit., wans. Asadullah Yate, pp.121, 122
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designation of “Sahib al Shurtah”. He was the most dreaded officer of the state because
of his vast powers. He was competent to impose any punishment on the offenders-
fine, imprisonment, confiscation of property, amputation and execution. The capital
punishment was carried out after the approval of the Sultan. The peace and harmony
' in the city depended upon himy and his otherassociates-the $abib al Madinah and Sahib
al Mazilim. The specific duties of the last two officers are not clear. They kept a watch
on day to day law and order while Szbib al Mazalim dealt with complaints of high-

handedness and corruption of civil servants.”

The traditional custom of the Kbalifabs to hear cases in person was in existance

in Al Andalus, but it was not as common as at Damascus. m

According to a contemporary scholar the department of Mazilim was different
than judiciary. Most probably its concern was implementation of decrees of judictary.
It was also indicated by the report from Al Mansiir bin Abi ‘Amir who ordered his
special police officer to bring a young man and the complaint against him and present
him 1o the Sahib.al Mazalim so that law may be implemented against him in the
strictest possible terms. In some reports of the historians in-charge of documentation

and &l Mazalim has been mentioned. ™

z,:.s Syed Azizur Rahman, The Story of Islamic Spain, (lndia: Good word Books, 2001)
Al Haj Mohammed Ullah, The Administrative Justice in Islam {New Delhi: Kitab Bhavan, 1990} p.34
;. Ahmad Fikei, Qurtabab fi al ‘Agr al Islami, , (Al Iskandariyyah: Muassasaht Shabaab al Jamaiah,

(@.d)) p.307
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It is said that Cordova had a special judge other than that of the normal
judiciary, called $ahib al Mazalim who was appointed by the Amir to hear cases of
breach of privilege or offences committed by public officials. Sabib al Radd was 1o hear

cases of complaints against judges. He and $abib al Mazalim was often one and the

same officer.”!~

According to a western historian the Qads’s jurisdiction was limited to those
types of litigation of which the revealed laws took cognizance while the other judges
administered justice of more secular character. Among them was the Sahib al Mazalim
or lord of injustices, who was authorized to correct abuses of power and exploitation

of people by public officials.”
Here are some precedents from the justice system of al Andalus.

(a) Tt is said that a man presented himself in the court of Prime Minister,
Tbn ‘Ali Amir, styled as al Mansiir and accused the shield bearer of the
wazier of breach of contract and refusal to appear in the court of Qad:

"to answer the charges. He reported that the judge also had not
compelled the shield bearer to present himself in the court. Therefore,
al Mansiir became indignant and ordered the prefect of police to

conduct these two men in the court of Qzdi Abdur Rahman bin Futais.

Bt § M, Imamuddin, Muslim Spain 711-1492 A.D.,, (Leiden: EJ. Brill, 1981) p. 54
2 Jageph F O’Callagham, A History of Medieval Spain, , (London: Cornell University Press , 1975)
p.145 :
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The judge decided the case in favour of the plaintiff. He appeared to
thank the wazier. The wazir said, * Spare me your thanks, you have

gained your case.”™

At another occasion an African merchant approached the Wazir and
accused his major domo, who thinking that he was immune from legal
proceedings by virtue of his high office, had declined to appear before
the court of Qadi. The wazir at once placed the major domo under
arrest and sent him to the court. When the case was decided in favour of

the African, he deprived the major domo of his office.™

(¢) In this case the accused was the President of the court of
appeals and the poet Ramadi. They were charged of high treason. The
eunuch Jaudhar was selected by the conspirators for the assassination of
the young Caliph in order to give preference to Abdur Rahman bin
Ubaidullah . The conspiracy was detected and a trial ensued before the
Council. The pretender and the president of the court of appeals were
sentenced to death. The eunuch was crucified and the poet was banished
»s

but was allowed to remain in Cordova under strict supervision.

In all the above three cases there is no specific mention of

D Anwar Ahmad Qadri, Justice in Historical Islam, op.cit. p.42

4 Ibid. p.42-43
25 Tbid p.#43
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Wilayat al Mazalim but they are, in fact, the cases of public grievances
against the high handedness of public servants or cases of abuse of

authority by such officials and therefore relevant to our discussion.

It may be concluded here that during Muslim rule in al Andalus the institution
of Wilaydt ai Mazalim was very much in action. At the same time it should be kept in
mind that when we talk of Muslim Spain or &l Andalus, it is not 2 discussion about
one monolithic state. There were many ups and downs in the history of al Andalus

when it comes to Muslim rule there. Any how it seems that learning from the central

Caliphate of Muslims in Baghdad, successive governments through hundreds of years

of Muslim history in &l Andalus, did establish the department. Study of different
sources, however, reveals that the jurisdiction and authority of the department varied

from time to time.
7.  Wilayat al Mazalim during Ottomon Caliphate

The need to increase the state’s revenue and power required the reign of justice
which the Sassanid kings and Muslim Caliphs dispensed in a number of ways. The

sovereign could at fixed times convene an imperial council where surrounded by his

high officials he would listen to the complaints of people against the authorities and
pass immediate judgment. If he was hunting or on campaign he could receive written

complaints of the people or he could send secret agents to the provinces to investigate
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cases of oppression, every oriental government maintaining as one of its basic
institutions an elaborate secret service. More dramatically to display this form of
justice the Sassanid rulers used for two days in every year to stand as ordinary persons
before the Great Magi-the religious leader- and hear any grievances against their rule.
A thousand year later we find the same institution maintained by the Seljuk sultans of
Anatolia, who for one day a year woﬁld go to Qad?’s court of justice in the capital so

 that if there was any plaintiff against them, he would stay before the Qadi. >

An early Ortomon folk epic in the Gazi tradition reflects the same concept of
the state. The dervish Sari Saltuk advises Uthman Ghazi, “Be just and equitable; don’t
provoke the curse of the poor, don’t mistreat your subjects......keep a watch over your
Qadis and governors. Act justly so that you may stay in power and retain the
obedience of your subjects.” The Ottomans received this concept of state in 2 form

modified since eleventh century by Turco-Mongol traditions of Seljuks.”

The Ottomans organised the judicial set up and placed the Shaikh al Islam and
the rwo Qid; Askar of Rumelia and Anatolia at the top. Below them were the Great
Mullahs who filled the offices of Chief Qads in the capital, the two holy cities and
others of Busra, Adrianpole, Damascus, Cairo and other centres. Below them came the
lesser Mullahs having different grades. The Qadis not only exercised judicial functions

but also had a general supervisory function over the conduct of administration. Those

26 111l Inalcik, The Ottomon Empire (London: Phoenix Press, , 1973) p.66
27 1bid. p. 66
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belonging to control the actions of customs department and certified the accounts

before their finalisation.™

The highest court was that of Qazi Askar, the Grand Wazir and Diwan. Diwan
acted as the court of trial involving great officials. As the most influential institution
of the Otroman entral Administration dusing periods of foundation and later
progress, the Diwan (called Diwan-i-Humdayin) became fundamental in the success of
Ottoman administrative system. Though no definite knowledge about the date of
founding the Ditwan is available, it is clear that in the period of Orhan Ghazi it became
well defined like other state institutions. During the reign of Murad the First (1360-
1402) it progressed enormously as its membership increased with the inclusion of
more twazirs and Qazi Askar. It is reported that Ottoman Caliphs heard the people

complaints every morning while seated at an elevated place.”

Like wise the functions of Grand Wazir, whose position was somewhat near to

that of prime minister, included a check and balance on all governmental

departments 2 .

There are examples which show that the essence of accountability of the public

servants did exist during this period. In 1595 two of the clerks to the treasury were

3% A nwar Ahmad Qadri, Justice in Historical Islam, op.cit. p- 80

™ Ekmeleddin Thsan Oghlu, ed. History of the Ottoman State, Society and Civilisation (Istanbul:
IRCICA, 2001) 1/153

M Lo1] Inaleik, The Otiomon Empire, op.cit. p.97
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hanged and six dismissed for accepting bribes and in 1598 the Grand Wazir castigated
the secretaries saying, “With your many treacheries, you aim to undermine the good

order of the state.**!

The Diwan-i-Humayin, mentioned above essentially fulfilled the functions of
the Mazilim courts common in other Islamic states. It was instrumental in establishing

the rule of law in the Ottoman caliphate.”?
8.  Wilzyat al Mazalim during Mughal Empire

Mughal dynasty ruled India between 1526 and 1857 with a break during 1539-

1555 when Suris ousted them and took over.®

Mughal emperors considered themselves as caliphs of Muslims and were lovers
of justice. Akbar is stated to have declared: “If I were guilty of any unjust act, [ would

rise in judgment against myself.” He was most zealous and watchful in the matter of

administering justice.**

#71 ord Eversley, The Turkish Empire, (Lahore: Shaikh Muhammad Ashraf, 1958) p. 307
32 Ekmeleddin Thsan Oghlu, ed. History of the Ottoman State, Socizty and Civilisation, op.cit. 1/456

 Humayun fled India in 1542 after he was defeated by Sher Shah Suri and sought asylum in Persian
Kingdom under Shah Tahmasap. Afterwards he defeated his brothers and gained control of Qandahar
and Kabul in 1545. Meanwhile Sher Shah Suri was killed by the Rajputs during a bartle and when the
Afghans were defeated by Humayun in Lahore in 1555, he was restored to the thronc again and from
that date the Mughals ruled India effecively uatill 1750 and legally upro 1857, For details see C.Paul
Mitchell, Sir Thomas Roe and the Mughal Empire, (Karachi: Mchran Printers, 2000) pp-34 and
Muhammad Basheer Ahmad, Judicial System Under Mughal Empire (Karachi: Pakistan Historical
Sociery, 1578), p.208

* Vidya Dhar Mahajan, Muslim Rule in India (New Delhi: S. Chand & Co,, 1978) 2/250

156



The policy of Mughals with regard to the administration of justice and their
interest in this matter is evident from the following order of Akbar, which he issued

to his judges in 1595:

“ ot connive at men’s faults as men become more hardened sometimes by
punishments or take to flight through fear of it when they cannot be without fault. In
short there may be one man who must be punished for the first fault and another who
must be forgiven for a thousand. Knowing then that awarding punishments is one of
the most difficult matters in the art of government, they should award it with

mildness and discernment.”

No consideration of official rank, or even royal kinship deterred them from
meting our the severest punishment to the culprit. Nor were notions of a false prestige
allowed to thwart the course of justice and tarnish the good name of the ruler. To the
Mughals prestige consisted in inspiring confidence not in awe. As a matter of fact
wherever a responsible official was found to be guilty of oppression or injustice in his
dealings with the people, the emperors invariably gave exemplary and deterrent

punishment®?,

The Mughals administered impartial and stern justice and Abul Fazal is quite
right when he claims: “His majesty in his court makes no difference between relative

and stranger and no distinction between a chief and a tangle-haired beggar.”

55 A Q. Hussaini, Administration Under the Mughals (Dacca: A. Ahmad, , 1952), pp.203-210
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Khan-i-Azam Mirza Aziz Koka, one of the greatest nobles and boyhood
playmate of Akbar had to pay blood money to the father of a servant of his whom he
had executed without sufficient cause. Similarly Akbar punished with death 2
pow.erftﬂ military chief of Gujrat for the murder of one Chingiz Khan on the
representation made by the mother of the deceased. A striking example of impartial
justice is found in the case of Hushang, the brother’s soﬁ of Khan-e-Alam, the
favourite Amir who was charged with the murder of some insignificant person whose

name does not even appear in the records of the period, and sentenced to death.

Jehangir writes:

“Having summoned him to presence, I investigated the charge and after it was
established, gave an order for his execution. God forbid that in such affair i should
consider princes and far less that I should consider Amirs. I hope that the Grace of

God may support me in this.”**

Jzhangir regarded the administration of justice as his most essential duty. Shah
. Jahaz considered justice 1o be the very foundation of government, while Aurangzeb

said that, “the garden of administration is watered by the rain of justice.”*¥

As regards the organisation of judiciary the highest court was the Royal Court

presided over by the emiperor himself. Below was the court of Qads ul Qudah (Chief

£ |bid. p.209
#7 Pakistan Historical Board, Pakistan Historical Society, A Short History of Hind-Pakistan (Karachi: the

Time Press, 1955) p. 261
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Justice) at the capital. The duties of the Chief Justice included, among other things, the
supervision over all provincial Qadss. The Chief Justices were men of exceptional

character and they were also entrusted with the duty of leading the Friday prayers in

the capital.

The Mughul Empire was divided into several provinces. At the head of the
provincial administration was the governor (Subahdar). The Subabdar, like the
Emperor at the Centre, possessed powers to decide cases under Mazalim. He did not
have the right of inflicting capital punishmeat. Whenever he heard cases of Mazalim

he had the assistance of muftis and also the judges of provincial high court.”*

In each province there was a provincial court in each district too. All of them

were presided over by Qadis. In later period subordinate courts were established 1n

sub-districts which were presided over by Nayib Qadis**

So far as redress of public grievances and accountability of public servants is
concerned, the Mughal Emperors like their predecessors.; took pains to keep in touch
with their subjects. Akbar showed himself every morning to his subjects in what was
called the ]baroka-e-darsb-an’” where anyone could draw the attention of the monarch

by simply raising his hand holding a petition. He was then escorted by mace-bearer to

M Thid. p. 261 :

25, A.Q Husaini, Administration Under the Mughals, op.cit. p. 200

3 According to Mitchell, adapting a previously Hindu facilicy such as this was one of the many
examples of Muslim Indianization common to the sixteenth and seventeenth centuries. See. CPaul
Mitchell, Sir Thomas Roe and the Mughal Empire (Karachi: Mehraa Printers, 2000) P.195
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the imperial audience in the dawlat-kbina-i-kbas where the hearing took place. If the

case required an inquiry, it was ordered. Decisions were made according to Shari ‘ah.™

A unique effort was made by Jehangir (who ascended the throne in 1605 and
retained his father’s definition of a just ruler) to provide a link between the emperor
and the aggrieved persons without any middleman. He hanged a golden chain, after
wards known as Chain of Justice, having seven bells in it. It was hung in a manner that
any person who would like to complain to the emperor against any oppression of a
state functionary, a member of royal family or any influential person of the state
could just by jerking it cause the bells ringing. There upon the emperor took notice

and personally held an inquiry in the matter.™

Maqaml:; Khan was an influential person, a noble of high standing, who was

punished by Jehangir on the complaint of an old woman.*’

Alamgir was equally keen to ensure access of complainants to the monarch.

During his reign the courts were extremely independent.

Successive Mughal emperors maintained the custom of earmarking a day of the
week for the purpose of holding a court of Magalim. Tt was attended by the officers of

the court, the Qadi ‘askar, jurists and other learned persons.”

Bt Ishtiaq Hussain Qureshi, 7he Administration of Mughal Empire (Karachi: University of, 1966) p.195
32 Jolvi M. Zakaullah Dehlavi, Tarikb-i-Hindustan, {Lahore: Sang-i-mil publications, 1998 }6/13, Vidya
Dhar Mahajan, Muslim Rule in India op.cit. 2/250, Jahangir, Twzuk-ifabangiri, trans. & ed. (London: A.
Rogers and H. Beveridge,) Vol. 1,p.7 :

Dy, Rizz Mahmood, The Concept of Administrative Accountability in Jslam, op.cit. p. 139
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Both Shah Jehan and Aurangzeb held no public darbar on Wednesdays but
reserved the day for holding a court of law. Aurangzeb particularly called the

Wednesday session of justice as Diwan-i-Mazalim.*?

From a closer examination of the historical sources it becomes clear that the
Royal court presided by the Mughal emperors was the highest court of appeal and the

court of Mazalim i.e. to redress the grievances which could not be redressed by the

lower courts.

Those emperors had a high sense of justice. They did not like their sons or the
high officials of the state to act as tyrants. In this regard the statement of Akbar is
worth quoting. He said, “If I were guilty of an unjust act, I would rise in judgment
against myself. What shall I say then of my sons, my kindred and others.” Alamgir
took care that the highest in the land obeyed the orders of the court even though they

were summoned to answer the complaint of a beggar.

Jehangir was so keen in providing justice to the people that even illness did not
prevent him from artending to his public duties, he appeared regularly in the Jharokab-
i-darsban and Diwan-e-Kbas and ‘am. Shah Jehan’s historians considered it the chief
purpose.of the monarc.hf that the weak should be protected against oppression of the

mighty and in ordering the affairs of his fellow beings, the monarch should be a friend

% [shtiaq Hussain Qureshi, The Administration of Mughal Empire (Karachi: Upiversity of Karachi,
1966)p.195
25 Gir Jadunath Sarkar, Mughal Administration (New Delhi: Orient Longman, 1935) ,P.71
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and helper through justice and equaliry. The sin for which Alamgir had the greatest

horror was injustice.”

9.  Conclusion:
To conclude this chapter the important points are summed up in the following:

. Wilayat al Mazalim is grievance redresses particularly the one caused by
~ maladministration of public officials and it existed throughout Islamic

history.

. The Messenger of Allah, Muhammad (peace be upon him) was very
particular sbout the administration of justice in every matter of life
Therefore he never allowed maladministration or abuse of power.

Examples in this respect have been discussed above.

. The period of Kbulafi-i-Rashidin was a model in the sphere of grievance
redress. All the four caliphs followed the footsteps of the Prophet (peace
be upon him) in all matters of life and particularly in the matter of

grievance redress caused by the maladministration of public officials.

. The system also existed during almost all Muslim governments though

they were based on heridetry monarchical system like that of the

3 Tshtiaq Hussain Qureshi, The Administration of Mughal Empire, op.cit. p.198

162



Umayyads, the Abbasids, the Umayyads of Al Andalus, the Ottomans

and the Mughals.

There have been many other Muslim governments and states in the
Islamic history belonging to many different areas which could have
possibly b;:cn covered but due to the scarcity of time and relevant
material only a few of them which are something like household names
among the Muslims have been covered in this chapter with respect 0

the application of Wildyat al Mazalim.
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Chapter Three
Diwan al Mazilim in the Kingdom of Saudi Arabia

1. Introduction:

In the previous chapter the discussion was about the historical evidence of
Wilayat al Mazalim while in this chapter the focus is on the contemporary Muslim
world. Specifically it is about the application of the concept of Wilayat al Mazalim in
one of the important country of the modern Muslim world namely Saudi Arabia. It is
a country where though political system is that of monarchy but the legal and judicial
m s based on Shari%h. One of the distinctions of Saudi Arabia is also that it
strives to be more traditional in its system and be nearer to original Islamic
institutions. That is why the institution of addressing the issues of public grievances
against the government officials is named as Diwan ol Mazalim. The department is 2
mix of Magzalim jurisdiction where the members of the public can file any complaint
against the maladministration of the government officials and administrative judiciary
where all government employees can take their departmental disputes for solution.

The current chapter shows that the system gradually advanced from a very simple
way of addressing public grievances against the government officials through a

traditional “complaint box” t0a very sophisticated organisation which has branches
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throughout the kingdom and which is now a vibrant system encouraging the citizens
to come forward with any complaint against the abuse of authority and

maladministration in the apparently authoritarian society of the kingdom.

2. A Sketch of Saudi Arabian Judicial System

2.1, A Brief Historical Background:

When King Abdul Aziz, the founding father of the Kingdom and its king
(1932-1953), after a long struggle, took over Hijaz in 1924, and consolidated his power
over the Peninsula, he was faced with three separate judicial systems. The first one was
that of Hijaz, with an Ottoman orientation. The second was that of Najd. Under this
m an Amir (similar to regional governor) with the assistance of a judge,
represented the law. The Amir would try to solve the disputes submirted to him or
refer them to the judge for a final ruling. The implementation of the judge’s decision
was the duty of the Amir. The third more primitive and indigenous system was the
tribal one. Here the conflicting parties would refer their disputes to the individual's

tribal law and its own lawyers would give a final decision according to the

precedents.”
King Abdul Aziz began to develop a system of government compatible with

the requirements of his time. Keeping the public needs in mind he took decisions for

initiating a governance system which embodied the principles of Shoora (mutual

™ Fouad Al Farsy, Moderity and Tradition, (London: The Saudi Equation, Kegan Paul International,
1999), p-34.
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consultation) as stated by Qur’in and Sunnah of the Prophet (peace be upon him). In
1924, Al Majlis al Abli (National Council) was established which had the powers over
many affairs of the state except foreign affairs and military; both were supervised by
the king directly. In August 1925, ‘Makkab Shoora’ with more powers was introduced.
It dealt with trade, education, communication, internal security and municipal affairs.
In 1926 King Abdul Aziz promulgated a constitution termed as Basic Law (Al Tzlimat
ol asasiyyah) for Hijaz. It was similar to modern day constitutions of other countries.
In 1927 a committee was set up to review the over all administrative system. It was
named as “Inspection and Reform Commission™. It proposed a new law of the
Consultative Council that was approved by the King in the same year. The new
Council was charged with the pointing out to the government any loopholes in the
implementation of laws. It was also given the responsibilities to oversee other affairs
like appropriation of public property, concessions given in projects of construction,
budget etc. As a result of the recommendations rendered by the Commission, a Majlis
al Wukali (The Deputies Council) was created in 1932. It was 2 kind of small council
of ministers only for Hijaz until a grand Council of Ministers was formed in 1953,

which brought all provinces under its domain.™

In 1953, the Council of Ministers was established by the King, Under the rule

of King Saud bin Abdul Aziz (1953-1964) its first session was held in 1954, In the

% Jhid. p. 92 and Abudllah F. Ansary, A Brief Overview of the Sandi Arabian Legal System, <www.
nyxdawglobal.org/globalex/Saudi_mbia.hm].) Accessed: 19-10-2009
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beginning it was an advisory body but gradually it grew into an executive and
legislative body having powers of decision making, After King Faisal Bin Abdul Aziz
took the reins of power in 1964, the institutions of the government were developed
according his vision. It was during King Fahad’s era that a constitution was
promulgated for the whole of the Kingdom which was termed as the Basic Law. This
| document reaffirmed Qur7an and Sunnah as the fundamental law of the land. It
determined that the system of the government shall be that of Monarchy, however,
Shoora’ {mutual consultation) and *Ad] Gustice) will be the guiding principles™ for the
system as 2 whole. The law asserts the protection of the fundamental rights of Saudi

Citizens as an obligation of the state. It explains the nature of different authorities of

the government 100.*

A Royal Decree implemented a relatively modern and sophisticated judicial
system in 1927, providing for, multiplejudge courts and regular appeals-which
operated in the cities of Makkah, Madinah, and Jeddah. Since that time, several Royal
Ordinances have been issued which aimed at  regulating various aspects of the Courts
of Shari'ab in the Kingdom. In 1931 2 Royal Ordinance issued that consisted of
provisions that regulated procedure of the courts. The Shari‘ah Judicial Responsibility

Law was passed in 1938, The law in its 282 sections explained the regulation of Courts

™ The Basic Laur the System of Govemment, Amide: 7 & § available at
<_l£tp£//www.midastinfo.com/documcnu/5mdi Arabia Basic Law.htm> Accessed: 4-11-2009,
%0 Thid, article 26, 27, Accessed: 4-11-2009 '
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of Shari'ah, their grades, their jurisdiction and their powers. Unification of judicial
system and its extension to the whole kingdom took place after 1956. To be specific
King Sa'd implemented a judicial system throughout the Kingdom similar to that of
Hijaz in 1957. In 1960, he unified the two systems under the Presidency of the
Judiciary in Riyadh, which extended those regulations developed for a few cities to the
whole of the kingdom. The judicial unification was part of the greater administrative
unification that King Abdul-Aziz had initiated when he paésed the law for the creation

of the Council of Ministers just before his death on November 11, 1953.

2.2. Present System of Judiciary:

Presently, there is a dual judicial system in Saudi Arabia having the Shari‘ah
Courts System (al-Mahakim al-Shar iyyah) and an independent administrative judiciary

known as the Board of Grievances (Diwan Al-Mazalim).*

%1 1)y, Sa'Gd bin Sa’ad Al Darayb, Al Tanzim al Qada’s fi al mamlakah al ‘arabiyyab al saidiyyah,
(Riayadh: Imam Muhammad bin Saud University, 1973), pp.344-348 and Abdullah F. Ansary, A Brief
Overview of Saudi Arabian Legal System, op.cit. .

% Prank E.Vogel, 2 Western Scholar baving his PhD on Saudi Legal System says abour the
establishment of Diwan al Mazilim: “ The 1955 nizam drew from his (King Abdul Aziz) practice, from
pine-centuries old works of Islamic Public Law, and also no doubt from the models of the French and
Egyptian conseils d’etat, 1o lay the foundation of the new court. The board’s evolution was carried
further in an extensive new nizam in 1982. The board is charged not only with suits against the
government and appeals from administrative decisions but also with certain judicial tasks, such as the
enforcement of foreign judgments, which the Shariah Courts do oot deign to handle.or handle in a
way acceptable 1o authorities and which were o iginally dealt with by ad hoc tribunals constituted by
the King. Because the Board has an impeccable Shari'ab pedigree and is an expression of the King's
personal authority, it has considerable prestige. But both the King and the board’s president hae been
careful not o infringe on Shari‘ah ’s jurisdiction. Although classical Islamic public law allows it to hear
cases also heard by Shari‘ab Courts and also to review complaints against the decisions of the Qads, the
board has always been careful to decline jurisdiction of any figh marter. The latest regulation of the
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In addition to those judicial structures, there are various Committees having
jurisdiction to look into ified cases. Moreover, the Judiciary law allows the

formation of special courts by, Royal Ordinance on the recommendation of the

Supreme Judicial Council*

In 1975 the law of Judiciary was enacted which was upheld in 1992 by the Basic
Law of Governance. The Shari‘'ah Coursts, thus, were given jurisdiction over all types
of cases save those exempted by law. Any other forum that is given a specific

jurisdiction over certain matter would be considered exceptional case.”

A contemporary scholar claims that the Law of Judiciary has guaranteed the
independence of judicial institution in the Kingdom. He argues that the Law of
Judiciary in its first section statesl that no one has any authority over the judges and
that no one is allowed to interfere with the work of judiciary in any manner. He says
that independence of judiciary is reflected in the high moral character of judges, their
courage to stand firm for the truth and for their steadfastness in face of worldly
temptations and r.hrcats He narrates an event as example of the independence of
judiciary. According to him once a man claimed a debt against the late father of the

King. He asked for proof. The man said that he had no proof but his only witness is

board makes this more explicit.”, Frank E. Vogel, Iskamic Law and Legal System: Studies of Saudi Arabia,
(Leiden Brill, 2000), pp.288-289

* Hasan ‘Abdullzh Al Shaykh, af Tanzim al Qada’ £l mamlakab al ‘srabiyyab al sa%idiyyah, (Jeddab:
Tihimah,1983), p.43

* Thid, p.43
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Allah. Both the parties went to the Chief Judge Sa’ad bin Ateeq. The King knocked
the door of his house. The judge came out and after seeing both of them asked the
King whether he had come to him as a guest or a litigant. He said, “Ok, if you have
come as litigants so both of you sit on the ground”. They did that and after hearing
the arguments of both the judge decided the case. After the trial was over, the judge

invited the King to his home and honoured him by offering him Arabian tea®

Same is the opinion some other writers as well. There are certain rules
regarding judiciary in the Kingdom which are said to be a manifestation of the

independence of judiciary.

According to the second section of the Law of Judiciary the judges once
appointed shall not be removed from their position except in the manner stated in that
law itself. That is in case of dissatisfactory performance of a judge during probation
period, his continuous sickness which hampers him from performing his duties or his
bad performance report three times consecutively by the concerned authorities.

Otherwise the only way to remove them is when they reach the age of seventy,

whereby they are sent on retirement.”

To guarantee the independence the transfer or deputation of 2 judge, without

# §,'5d bin S'ad Aki-Daryb, Al Tanzim al Qada’s’ fi 'l Mamlakab al ‘Arabiyyah al § %diyyah, op.dt. , pp-
366-367

% Hasan ‘Abdallsh Ali- Shaykh, Al Tanzim ol Qag 3 fi *| Mamlakab al ‘Arabiyyah ol S diyyah,0p.cit
p-67
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his consent, to any other department than judiciary is banned. This has been stated in
the third section of the Law of Judictary with an exception in section 35, whereby it is
possible if it is done with the royal orders after the recqmmendation of Supreme
Judicial Council. Likewise the procedure for promotion has also been laid down by
the Law. According to this procedure a judge shall be promoted only through Royal

order after the recommendation of Supreme Judicial Council on the basis of seniority.
The -judges have also been given judicial immunity so that they are able to decide the

cases free of any such fear or worry.*
The independence of Judiciary has been affirmed by the Basis Law, wherein

Article 46 says, “The judiciary is an independent power, there is no authoﬁty over

sudges in their adjudication other than the authority of Islamic Shari‘zh =

There are four types of Sharaith Courts established under the Law of Judiciary enacted

i 1975.

oy

. Majlis al Qada al 2 (Supreme Judicial Council)
2. Mabkamah al Tamyiz (Court of Appeal)
3. Al-Mahakim al ‘Ammah (General Courts)

4. Al-Mabakim al Juz'iyyah (Summary Courts)

%7 Gae. Ibid. p. 68-73,
! Basis Law, op.cit. Article 46.
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2.3. Majlis al Qada al a1 (Supreme Judicial Council):

It is the highest judicial forum in the Kingdom having eleven members. Five
among them are permanent. They are full-time members who are appointed

through a Royal Order. Their rank is equal to that of President of the Court of

Appeal. The other five are part-time members. They are, the President of the

Court of Appeal or his deputy, the Secretary of the Ministery of Justice and
three of the senior most judges of general courts. While the president of the

Council is appointed by a Royal order and acts as the chairman of the General
Assembly.*
Under the Law of the Judiciary, the Maflis al Qada al ala is involved in many

different matters.
These functions range from legislation and consulration to administration.

It has been given a kind of supervision over other Courts all within the
boundaries prescribed by the law. This particular power of the council has been
enumerated in Article 7 of the Judiciary Law. 7It primarily, ".supervises the courts,

administers the employment-related affairs of all members of the judiciary within the

%9 5,0d bin S'ad Ali-Daryb, af Tangim al Qadat fi | mamlakah al ‘Arabiyyab al Saiidiyyab op.cit.

p. 441, for a detailed account of the Judicial Set up see: Al Ghadyan, Ahmad A. The Judiciary in Saudi
Arabia, Arab Law Quarterly, 13/3, 1998, pp. 235-251, available at www.istor.org./stable/3382009 and
Abdullah ¥. Ansary, A Bref Overview of Saudi Arbian Legal System, <www.
nyulawglobal.org/globalex/ Saudi_arabia.hem), > visited: 19-10-2009 _
™ The Law of Judiciary, Translation of Saudi Laws, series-1, Official Translation Division, Bureau of
Experts at the Council of Ministers, KSA. 2002, p.13
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fimits laid down in the [law), such as appointment, promotion, transfer, assignment of
duties, monitors the proper discharge of their duties and assigns members of the
Inspection Division to inspect, regulate and if so required, end the services of
judges-nm

On the other hand it also look into the decisions of the courts about capital

punishments and many other cases pertaining to heinous crimes.

In its legislative role the verdicts of the Majlis al Quada al a'la are binding
precedents for the lower judiciary whereby it sets general principles of law to be

followed by the lower courts.

Sometimes the Ministry of Justice may refer to it questions related to Shari‘ab
rules which requires interpretation and elaboration. So it plays consultative role in
such cases as it renders its legal opinions in the matters referred to it by the Ministry

of Justice or sometimes by the King,
2.4. Mabkamah al Tamyiz: (Court of Appeal):

There are twa courts of appeal in the Kingdom; one sitting in Riyadh and the
other sitting in Makkah. The court of Appeal consists of a Chief Justice and 2 pumber

of senior judges from among the judiciary.”

21 pbdullah F. Ansary, A Brief Overview of Saudi Arabian Legal System, p. 10
72 S, Amin, Middle East Legal Systems( Glasgow: Royhston Limited, 1985) p.320
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According to its needs the court may establish as many panels as it deems
proper provided each panel is headed by the Chief or one of his deputies. As
mentioned above the permanent seats of the court are presently two: one in Riyadh
and another in Makkah but it may hold its session in any city of the Kingdom where
it is required.

Normally a panel would consists of three judges but if 2 major issue like capital
punishment is under consideration then the number of judges may reach to five.
Difference of opinion in the verdicts is a natural phenomenon and it happens here as is
the case in any multi member court. Ultimately the general council of the court
composed of active judges only gives 2 final verdict in such cases. The main concern of

the Mabkamab al Tamyiz is the martters relating to the interpretation of rules of

Shari‘ab. It has vast powers in this regard.

Article 14 of the Judiciary Law of the Kingdom states the following:

“Tf one of the court’s panels, while reviewing a case deems it necessary to
depart from an interpretation adopted by the same or another panel in
previous judgments the case shall be referred to full court. Permission for such

departure is given by a decision of the panel adopted by majority vore of no

less than two thirds of its total membership. I the panel does not so render its
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decision, it shall refer the case to Supreme Judicial Council for a final

decision.”™

So the Mabkamah al Tamyiz on the one hand reviews questions of law in the
form of interpretation of rules of SharT'ah by the lower courts, and on the other hand
it looks into appeals against the decisions of the lower courts either by the convicted

party or by the prosecution.

The period of filing an appeal against any decision of the lower court is a

maximum of thirty days.

There is also a provision of swo moto appeal by the Court in some cases.
Kidnapping, burglary and crimes punished with capital punishments are included in
the list. Particularly those circumstances include:

“The coﬁvicted person was the administrator of a ‘wagf (religious
endowment), a testamentary or legal guardian, a public treasury official or equivalent
thereof or if he was tried in absentia. In cases involving kidnapping or house breaking

and cases involving crimes punishable by death or amputation; in cases where the

7 Artide 14 of The Law of Judiciary 1975, Translation of Saudi Laws, series-1, Official Translation
Division, Bureau of Experts at the Council of Ministers, KSA. 2002, p.15
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discretionary penalty exceeds 40 lashes or 10 days imprisonment; in cases in which the

discretionary penalty involves both flogging and imprisonment.””*

In case of such appeals the Court of Appeal does not reverse the decision of the
lower court. What it does is either to affirm the decision or to send it back with its
recommendations for reconsideration by the concerned court itself. If the judge of the
lower court does change the decision, he will make it known to the litigants and will
hear them again on record. This judgment shall be again appealable then. However if
the judge of the lower court sticks to his previous decision, he shall respond to the
views of the Court of Appeal which in turn has the authority to send the case with its

recommendation, to another judge for reconsideration. »
2.5. Lower Courts:

In this category there are two types of courts; Al-Mabakim al Juz’tyyab

(Summery Courts) and Al-Mabakim al Ammab (General Courts).
2.5.1. Al-Mabakim al Juz’iyyah (Summery Courts):

These Courts were founded with the establishment of the Shari‘ah Courts and

its establishment was confirmed by the present law of Judiciary. In these courts only

¢ Abdullah F. Aasary, A Brief Overview of Saudsi Arakian Legal System. P. 9
25 prvicle 185188 of the Law of Procedure before Shari'ab Courts, Translation of Saudi Laws, series-1,
Official Translation Division, Bureau of Experts at the Council of Ministers, KSA. 2002, p.99
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one or two judges are normally appointed. These courts are regulated by the Minister
of Justice in the light of instructions of Supreme Judicial Council.

Supreme ]udicia.l' Council determined the jurisdiction of the Summery Courts
as following:

A.The criminal jurisdiction is mostly pertained to relatively insignificant

crimes.

Example of those crimes may be minor assault, theft of petty things,

intoxication or any small offence punishable with a week imprisonment.

B. The civil jusisdiction is concerned with small claims of not more than
20,000 Riyal. Nonetheless they do not include family marters and cases of
immovable property notwithstanding the value of the claim. Up till now
fourteen such courts have been established by the Kingdom in different cities.

One judge is specified in those courts to hear cases of juvenile delinquency.
2.5.2. Al-Mabakim al Ammab (The General Courts):

Al-Mabakim al Ammab were established through the same Law of Judiciary
which resulted in the formation of other courts.They were named as Al-Mabakim al

Ammab by the current Judicature Law.
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Iike the Summary Courts they are regulated by the verdicts given by the
Ministry of Justice on the instructions of Supreme Judicial Council. There has to be

one or more judges in accordance with the needs of the station where the court sits.

Among these courts Class A Courts are established in the cities and Class B are

established in the villages.

The rules of recruitment of judges and their up gradation are to be found in the

Law of Judiciary. Initial post in these courts is trainee or Assistant Judge.

Certain requirements are to be fulfilled by the person who applies to this post.
He should be either be holding a degree in Shari‘ah from a recognized government
educational institution or should be known for his good knowledge of Shari'ah even
if he does not hold a degree. In such case he will have to pass a special examination
prepared by the Justice Ministry for this purpose. Minimum age limit is twenty two.
To be a Saudi national is pre-requisite. He should have good moral character and

should not have been convicted by any court.

The trainees have to work as courr assistants for 2 minimum of three years that

is considered as a basic training period for them.

After completing the training period they are appointed to the rank of judge
Grade C. Then on the basis of seniority promotion to Grade B and A is made.

Sometimes fresh appointments are also made to the rank of Grade B Judge from
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among the faculty members of the Shari‘ah Colleges. The senior most rank in these

courts is that of President of Court A, preceded by President of Court B and Deputy

Presidents of both courts A and B .7*

General Courts are authorized to hear cases wherein the punishment sought is either
capital punishment, or retaliation in cases other than death. They too have capable to |

hear cases of civil pature involving claims for an amount exceeding SR20, 000. m

Normally a single judge decides the cases in these Courts. However if the death
sentence or retaliation is involved then there has to be three judges on the panel

according to the Law.

These courts are not authorized to award capital punishment by way of Tazir except

through a unanimous decision of all the members of the court.

The appointment and promotion in these courts are made by a Royal Order
after the Supreme Judicial Council recommends a person in accordance with the rules
of procedure. The General Court has the power to hear cases in cities where no

Summary Court exists. 7*

8 Anicle 3740, Law of Judiciary, Translation of Saudi Laws, series-1, Official Translation Division,
Bureau of Experts at the Council of Ministers, KSA. 2002, P. 22-23

77 Al Qadi fi "l Mamlakab al ‘Arabiyyab al Swdiyyah, Ministry of Justice, 1419, p.131

7 prvicle 53, The Law of Judiciary, Translation of Saudi Laws, series-1, Official Translation Division,
Bureau of Experts at the Council of Ministers, KSA. 2002, p. 27
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3. Amendments in the Law of Judiciary:

Through a Royal _order in April 2005, major amendments were brought about in
the Law of Judiciary introducing for the first time the specialized courts system in the
Kingdom. These specialized courts included criminal, family, labour and commercial
cosurts. The jurisdiction of general courts and specialized court system is to be
elaborated on to avoid any confusion in this regard. In October 2007 a fresh Royal
decree was issued bringing about more amendments to the Law of Judiciary and Law
of Diwin al Mazalim . This new set of laws enforced through the Royal decree took
the place of those laws which have been implemented for more than 20 years. A huge
amount of money was approved for rejuvenating and up gradation of Judicial system
to keep pace with the growing needs of modernization and increasing population of
the country. The money was to be used for providing infrastructure to new courts and
to impart training to the new judges for those courts. A plan was made to implement
those amendments within a spaﬂ of two to three years. The hieararchy of the court
system now is as follows:

A. Supreme Judicial Council (Not a regular Court as in the past)

B. High Court (the highest court according to the new system)

C. Courts of Appeal

D. Courts of first instance which include:

1. General Courts
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2. Criminal Courts

3. Personal Status Courts

4, Commercial Courts

5. Labour Courts.
3.1. Change in the role of Supreme Judicial Council:
In its new role, the Supreme Judicial Council shall not be the highest court in the
judicial hierarchy but it will have the role of administrative supervision of the system.

The membership of the Council shall be as follows:

¢ The President of the Council

o Chief Judge of the High Court

e Four full l:imé members, appdinted by the King, equal in rank to the Chief of
Appellate Court

e The Depury Minister of Justice

e The Chief of the Bureau of Investigation and Prosecution

e Three members appointed on Royal Order, equal in qualification to the judge
of Appellate Court

e The tenure for the membership of the Council shall be four years that may be

extended to another term of four years..
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e The council in accordance with the new law shall supervise the Shari‘ah
Judicial system. It shall manage and regulate all matters related to the
employment of the members of Judiciary.

o To protect the independence of judiciary it shall monitor the performance of
judges according to the rules and regulations.

o Tt shall have powers to frame regulations about the duty of judges after the
Royal approval.

e It can frame rules to determine the jurisdiction of the cou.rrs and to form their
divisions.

o Tt shall appoint the chief judges of the Appellate Courts and that of the courts
of the first instance and the deputies thereof.

e The council shall frame rules to determine the authority of the chiefs, their
deputies, rules for the recruitment of judges and to regulate the affairs of
assistant judges and any other regulations it understands are necessary for the
betterment of judiciary.”

3.2. High Court:

This is the highest court in the hierarchy of the judicial system now and it shall

take the position which was held by the Supreme Judicial Council in the past with

25 pAbdullah F. Ansary, A Brief Overview of Saudi Arabian Legal System, p. 17
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respect to pure judicial decisions. In fact it is the same as Supreme Court in other
Couintries.

There shall be a President of the High Court, appointed on the Order of His
Majesty having the qualifications as that of the Chief of Appellate Court. He shall

be accompanied by a number of judges appointed through Royal Orders after

recommended by the Supreme Judicial Council.

The High Court will function in the form of special divisions; each one having
three judges with the exception of criminal one which shall have five members
and which will have jurisdiction over major issues like capital punishment. On the
recommendation of the Chief Justice High Court, the Supreme Judicial Council

shall appoint the chiefs thereof.

The role of the High Court will vacillate between judicial work and legislation.
With its routine role as the highest Court, it has been given the jurisdiction of

overseeing the enforcement of Shari'ah and the regulations enacted by the

Government.

In its routine functions it has the jurisdiction of reviewing the decisions of the
Appellate Courts where Capital punishment has been awarded. Decisions about

certain other major crimes also come under its purview.
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All decisions of the appellate courts regarding issues without any precedent

involving questions of procedure or questions of law may also be challenged in the
High Court.

The High Court shall have a general body for deciding cases and issues where
general principles are precedents binding on lower courts are involved. The
decisions of the general body will be final and will be taken through majority

vote, with the President having a deciding vote in case of any tie.”™

3.2. Appellate Courts:

According to the new law of Judiciary, in each province of the Kingdom one
or more Appellate courts are to be established. To fulfill the needs of administration
of justice the court of appeal can reverse any decision of a lower court if it goes against
the principles of justice. The Court will function iﬁ.tbe form of different divisions
comprising each of three judges with the exception of criminal division which will
have five members and which will have jurisdiction to review decisions in cases of
major crimes like those involving capital punishment.

Other divisions include labour, commerdial, Civil and division related to Personal
Status. Special Division may be set up in any districts of the province where the court

of appeal is established Every division of the appellate court will have a president

*1bid, p. 18
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appointed by the Appellate court Chief and other judges having the status of judge of

Appellate court. .
3.4. Courts of First Instance:

Among these courts there will be Criminal, Commercial, Labour, General courts and

courts of Personal Status.

The Criminal Courts will have the following divisions: Division for the cases
of Qisas, Division of Hudd cases, Division for Ta%ir Cases and Division of

Juvenile cases. The summery Courts working at present will be transformed into

criminal courts.

General Courts will have special divisions like Implementation and approval
division and Traffic Cases Division. These courts will have three judges as determined

by the Supreme Judicial Council.

Other courts like Commercial, Labour, and that of Personal Status will have
one or more than one judges as detrmined by the Supreme Judicial Council. They will
bandle the matters which were tackled in the past by the special committees in various

ministries like that of Commerce and Labour Family cases will be heard by the Courts

A 1bid p. 18
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of Personal Status. In.case of need the Supreme Judicial Council is authorized to give

jurisdiction to a special court to hear the cases of the Pilgrims to0.™

From the above discussion about the amendment in the system of judiciary it
becomes clear, that main things introduced in the new system are; the High Court
that is basically equal to Supreme Court in other countries, and the specialized courts
i.e. having specific jurisdiction in a particular area like commercial and labour etc.
With the introduction of High Court in the system, the role of Suprem Judicial
Council has also somewhart changed as most of its powers as the highest .court were
given to the High Court. As a whole, it is a good omen for the administration of
justice to have as many courts as possible and particularly specialized courts are very
heipful in djspensaﬁon of quick justice. The amendments in the judicial system of the
Kingdom were not only needed for the reason of increase in population, rather itis a

sign of the advancement the judicial system in the country.

2 1bid p. 18
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4.  Diwan al Mazalim in Saudi Arabia™

4.1. Brief Historical Background:
The history of Diwan sl Mazalim cannot be detached from the history of
grievance redress through different period of Islamic History. In this respect chapter

two of this work elaborates the point.

M The Saudi Judicial system which includes its grievance redress system has been an area of interest for
few writers. Among the books written in Arbic language, on the topic are those ones which discuss the
judicial structure of the Kingdom. There are a aumber of them with the name of Al Tenzim al Qada’i fi
o mamlakah al Saidiyyah al ‘Arabiyyab ( Judicial System of the Kingdom of Saudi Arabia) but the
problem is that all are the same as all of them just describe the system in the light of the statues and no
one analyse the syetem critically. For such an analysis one has to go for the research papers written in
different journals. Reference here may be made to, David E. Long, The Board of Grievances in Saudi
Arabia Middle East Jowrnal, Vol. 27, No. 1 (Winter, 1973), pp. 71-75 Published by: Middle East Institute
available at: hrp://www.jstor.org/stable/4325022 Accessed: 06/06/2009, George N. Sfeir, An Islamic
Conseil d'Erar: Saudi Arabia's Board of Grievance, Arab Law Quarterly, Vol. 4, No. 2 (May, 1989), pp.
128-137, available av: hgp://ww.istor.og[mble/ﬁs1804, accessed: 3-3-2010, George N. Sfeir, The
Saudi Approach 1o Law Reform, The American Journal of Comparative Law, Vol. 36, No. 4 {Autamn,
1988), pp. 729759 Published by: American Society of Comparatve Law, available at :
http://www.istor.org/mble/8402795olimm A. Solaim, Saudi Arabia’s Judicial System, Middle East
Journal, Vol 25, No. 3  (Summer, 1971), pp. 403407,  available au
huxp://wrerw.jstor.org/stable/4324782, accessed: 432010, Ayoub M. Al Jarbou: Judicial Independence:
Case Study of Saudi Arabia, Arab Law Quarterly (Leiden: Koninklijki, Brll NV, 2004)19/1,2, Rashed
Aba-Namay, The Recent Constitutional Reforms in Saudi Arabia, The International and Comparative
Law Quarterly, (Cambridge: Cambridge University Press, 1993)Vol. 42, No. 2, pp. 295 331, Dr.
Abdullah F. Ansary, A Brief Overview of the Saudi Arabian Legal System, available at: <www.
nyulawglobal.org/globalcx/ﬁaudi_mbia.hml.) Accessed: 19102009 Naocy B. Turck, Resolution of
Disputes in Saudi Arsbia, Arab Low Quarterly, Vol. 6, No. 1 (1991), pp. 3-32 Published by: BRILL,
available avhttp://www.jstor.org/stable/3381890, accessed: 4-3-2010, Herbert J. Licbesay, Judicial
Systems in the Near and Middle East: Evolutionary Development and Islamic Revival, Middle East
Journal, Vol. 37, No. 2 (Spriog, 1983), pp- 202217 , Middle East Institute available av
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So far as Saudi Arabia is concerned, the history of Diwan al Mazalim begins when in
current period of Saudi history King Abdul Aziz bin Saud regained power and
ultimately established the Kingdom of Saudi Arabia in the beginning of the twentieth
century. Before the current system of Diwan al Mazalim was established in 1954,
keeping in line with the Islamic traditions, the King used to rgdress public grievances
against the influential and high officials of the state himself by making himself
available everyday to any member of the public who would like to interact with him
directly in his court.

He had hanged a “complaints box” at the gates of the rayal palace for the
general public and has announced that any one having any complaint or grievance
against any official of the state might drop a written plaint in that regard and the king
would make sure to open the box himself and entertain all such complaints provided
they bore full details of the plaintiff. It was made known to the people that any

fabrication or cheating would be dealt with strictly.

The announcement which was made with respect to the Box in the Ummul

Qura, newspaper on Dbil Hajj 26, 1344 AH. (May 7, 1936) stated the following:

“His Majesty the King is pleased to make it known to all the people thar if

anyone having any grievance against anybody whosoever, employee or noan-

employee, influential or non-influential and he/she conceals that grievance, so
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he himself will bear the sin, because a Complaint Box has been hanged on the
gates of the government headquarters which is opened only by His Majesty the
King, so the one having any grievance should drop his complaint therein. All

should rest assured that the complainant will be harmed in no way due to his

compla;int.’m

With the passage of time and particularly after the discovery of oil in the Peninsula
the circumstances changed rapidly and the government had to keep pace with the
demands of an increased population and developing society where the number of
complaints increased manifold as compared to the past. Now it was not possible for
the King to handle all the complaints himself. That is why the government sought a
solution to the problem. In 1373 A.H. (1953) a separate department at the Caibnet i.c.
Ministers’ Council was established with the name of Grievances Division.™ It was

authorized to probe the complaints and prepare a report expressing its opinion or

™ Hasan ‘Abdallah Al Shaykh, Al Tanzim al Qada’s fi 'l Memlakab al ‘Arabiyyab al S'adiyyah,op.cit.,
p. 121,

A contemporary writer comments: “The Grievance Board can be considered the final refinement of
the original idea of the *box of complaints” referred 1o above, Historically, it goes back to the concept
of ma zalim in Islamic law. It is the most important of the supplementary organs not only because of
the wide area of its jurisdiction, which includes, inter alia, administrative justice, but equally be-cause it
is progressively asserting itself as a permanent institution. This central position in the system of justice
in Saudi Arabia has been the product of the extreme difficulty invelved in digesting and incorporating
the ever-growing administrative and other regulations into the shari'ah and, consequently, into the
Shari‘ah court system.” Soliman A. Solim, Saudi Arabia’s Judicial System, Middle East Journal, Vol.
25, No. 3 (Summer, 1971), p. 406 available at < bup://wwrw.jstor.org/stable/4324782 >
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proposing the way of redressing the complaint and that report was to be submitted to

the King.*
4.2. Establishment of Diwan al Mazalim:

Hardly after a year of the establishment of the Grievances Division was a need
felt for the establishment of a full-fledged independent institituion for this purpose.
There came the Royal decree in 1955 establishing a separate government department
with the name of Diwan al Mazilim . It was authorized to probe complaints of any
misuse of authority by any official of the government and to send its
recommendations about the redress of that issue to the concerned government
_ mestry According ;:o-;he Law the coqcerned minister was supposed to reqder a
report within fourteen days about the action he took in the subject matter. In the
situation of disagreement with the recommendation of the Diwan or non-compliance
on part of the concerned ministry, the matter was to be referred to the King for final
decision.

Inspite of separation and independence the Diwan al Mazalim stll played an

advisory role and did not have any original judicial jurisdiction.

In 1982 2 new Law came regarding the status of Diwan al Mazalim . It was given the

status of “an independent administrative judicial board directly affiliated with His

5 4] Qud f | Mamlakab al ‘Arabiyyah al Sa'diyyab, Ministry of Justice, 1419A.H. (1958).P. 94
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Majesty the King .**” This was the beginning when the Diwan al Mazalim was
transformed into an independent judicial structure having its own original jurisdiction
over certain matters. Though Diwan al Mazalim is an independent judicial
organization distinguished from the common Shraizh courts in the Kingdom, but
fundamentally it applies the rules of Shari‘ah simultaneously with the law statutes,

terms and conditions of any signed agreement and custom of the society. ***

27 ;. S2Gd bin Sa'ad Al Darayb, Al Tanzim &l Qada’®’fi 'l Mamlakab al ‘Arabiyyah al Sudiyyab op.cit.
p- 495

M J1ore the comments of George N.Sfeir about the status of Diwdn al Mazalim are noweworthy. He
says: "Article 1 of the new law describes the Board of Grievances as an "independent, administrative,
judicial organ answering direcdy to HM. the King'. There are several elements in this description
which are only comprehensible in the context of Saudi Arabia's particular judicial system and the Board
is historic origins. With its tempora] source of power and purview, t he use of the term *administrative"
in describing the Board is clearly intended to distinguish it from the mainstream Islamic judicial
institution ,the Shari‘ah court, and 10 identify it with the non-Shari‘ah tribunals answering to the
executive. The decades of the 1960s and 1970s saw the proliferation of these administrative tribunals.
The failed attempt in the carly thirties to constitute the commercial court envisaged in the Commercial
Court Regulations of 1931 and the subsequent pressure more recently of commercial causes of action
generated b y the economic boom, mads it inevitable for these tribunals to be established in order to
deal with 2 growing number and vasiery of disputes which the SharT'ah courts w ere either ill-disposed
or il-prepared to deal with, Indeed, the evolving duality in the judicial system was not unforeseen by
the Saudi legislator. The Judicature Act which reorganized the Sharia courts, awarded these courts
general jurisdiction in all marters)” except those excluded b y regulation”. However, while they alone
are designated courts{ mabkama) and supervised b y the Ministry o f Justice, the administrative tribunals
are designated committees or commissions and are attached to the respective ministry in the
government .It is with this group of administrative tribunals that the Board of Grievance is identified,
albeit in 2 higher category. The Board's designation as also judicial is a recogninion of s changed rle in the
M&MM@M&M@M&HW@%hM&&W&M& cours
inﬁ@m%@&wmdhmhm&mmmmmww,h&
mdhmummwhmmmmmhm&mﬂu
thm&ahahmd.mbodnadomidmdap@rﬁcpnpmhningdmit is only "narural® t o associate the
Board with the person of the King, whom it described as waliy alamy ( goardian of the affairs of state”)
the Explanatory Memorandum  invokes thereby the particular position traditionally enjoyed by the
ruler in Islamic society. Without going into the complex subject of the constituent powers of the ruler
in an Islamic state, one can safely say that he is the person entrusted with carrying out the mandate of
the Sharia, even though hit awthoriry o do sois often derived from the fact that he simply happens to
wield the power to do so. It follows that he alone could validate the acts of state officials or undertakes
the corrective functions of the grievance procedure undeterred b y the ordinary judicial process. At the
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4.3. Organizational Structure of Diwan al Mazalim :

Article 1 of the Law of Diwan al Mazalim says: * Diwan al Mazalim is an
independent administrative judicial organization directly responsible to His Majesty
the King. Tts headquarters shall be in the city of Riyadh and its President is authorized
to establish its branches according to the needs.” This means that after this law ﬁe
decisions of Diwan al Mazalim are now final and there is no need for any further

acton to confirm it

Article 2 states that the Diwan &l Mazalim will have a President equal in status
to a Minister and a Vice President or more than one vice president and a number of
Deputies and members for assistance having specialized qualification in Shari‘ah .
There shall be sufficient number of employees and administrators attached to this

office.?®

The organizational structure of Diwan al Mazalim is as follows:

same time the direct association of the Board with the King is intended t0 underscore the autonomy of
the Board vis-4-vis other governmental institutions. Though technically an organ of the executive, the
Board, unlike the other administrative tribunals is not privy to any ministry of the government. Its
president is appointed by, and sexves at the pleasure of, the King to whom alone he is answer-able.
Furthermore the Board 2s reconstituted b y the new law occupies a position in the civil, non-Shari‘ah ,
judiciary comparable 1o the Higher Judicial Council, the highest organ in the Shari"ah court system.
(George N. Sfeir, An Islamic Counceil d’Etat: Saudi Arabia’s Baord of Grievances, Arab Law Quarterly,

Vol. 4, No. 2 (May, 1989), pp. 130-131)

M Dy Sa%d bin Sa’ad Al Darayb, A! Tanzim al Quda’i fi | mamlakab al ‘Arabiyyah al Sa%diyyab,
op.cit. p. 495
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4.3.1. The President:
o He is appointed by His Majesty the King and his services can be terminated by
the same authority. He is responsible directly to the King.
o The President shall have full authority and privilages of a Minister as has been
stated in concerned rules and regulations.
e He is the source of all recommendations sent by the Diwan to other ministreies
and departments of the government.
e He s supposed to supervise all the committees and different departments of the
Diwan, its branches and its work as whole.
e He is required to furnish an annual report about the performance of the
institution to His Majesty the King.
e He is also required to attach to the annual report, cases and decisions of the
Diwan which it took about those cases.™
It may be noted here that no qualifications are determined by the law for the
President, except that he shall be appointed by His Majesty and shall be equal in rank
to a Minister. Ideally there must be specific qualifications for the President, as are
specified for his deputies. In practice there may be no problem, because the one

appointed for the job by the King may have the requisite abilities for the purpose but

a good legal system must have everything transparent.

PoHzcan ‘Abdallab Al Shaykh, Al Tanzim al Qada¥'fi ] Mamlakab al ‘Arabiyyab al SRdiyyah,op.cit. p.
127

194



The basic concept for the qualifications of the head of this institution may be
derived from the Islamic legal texts. Fundamental among such texts is that written by
Mawardi and Abf Ya'ls. Mawardi states about the one who should head Wildyat al
Mazalim:

“Therefore, whoever is supposed to do this job should be a man of importance

who is firm, highly respected, of high moral standards, with few desires and

very principled in the matter of right and wrong.. In this office a man must

have the fierceness and the firmness of judges..”™'

Qadi Abfi Ya'ls (2 Hanbalf jurist) stpulates almost the same qualifications for the

incharge of Wilzyat al Mazalim, he says:

“The qadi who decides the issues in complaints must be a highly respected,
influential man, a man of prestige, of proven impartiality, not greedy and very

pious. He must be strong as an eagle but accurate asa judge should be...”™

432. Vice Presidents:

o 'The vice presidents are appointed and terminated on the Royal Order after the

recommendation of the President of Diwan al Mazalim.

M Mawards, Al Abkin al Sultaniyyab, trans, Dr. Asadullah Yate, (London: Ta Ha Publications, 1996),
p.58 '

# Qadi AbG Ya'la Muhammad al-Flusayn al-Hanbali, al-Abkam al-Sultiniyyab,( Cairo: 1937), p. 60
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4.3.3.

The vice president acts as the President in his absence and assists him in the
affairs which are entrusted to him by the President.
The deputies and members in Diwan 4l Mazalim are basically given the status

of judges of the Shari‘ah courts. Their salaries, perks and immunities are the

* same as that of other judges. ™

The Director General:

He is responsible for over all management of the department.

5, Judicial Set up:

The judicial set up is the administrative courts which exercise the judicial
jurisdiction of the Diwan.
A number of advisors and judicial members having specialized qualifications in
the field of Shari‘ah and Statute law are inducted in this set up and in many
circles related to it be it commercial, administrative or summary.
The number of these committees and the type and area of their jurisdiction is
determined by the President.”
5.1. Administrative Judicial Council

According to the Royal Order of 1428 (2007) in this regard there shall

be an Administrative Judicial Council in the Diwan.

® Hasan ‘Abdallah Al Shaykh, Al Tanzim al Qas %5 fi 'l Mamlakab al ‘Arabiyyab al S%diyyab,op.cit.

p.128

3 [hid. p. 129, Dr. Sa‘iid bin Sa'ad Al Darzyb, Al Tanzim ol Qada’i fi | mamlakab al ‘Arabiyyab al
Sa'Rdiyyah, op.cit., p. 496
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This council® shall be formed within the Board of Grievances and it shall
consist of the following:

President of the Board of Grievances, chairman, -

Chief of the Supreme Administrative Court, member,

The most senior vice president, member,

Four judges equal in rank to 2 judge of court of appeal nominated by a royal
order, members.

The Administrative Judicial Council, with respect to the Board of Grievances,
shall have the same jurisdiction as that of the Supreme Judicial Council set
forth in the Law of the Judiciary.

The chairman of the Administrative Judicial Council, with respect to the
Board of Grievances, shall have the authorities entrusted to the chairman of the
Supreme Judicial Council.

The Administrative Judicial Council shall hold its meetings presided by the
chairman of the council at least once every two months or whenever necessary.
The qouram for the validity of the session of the council shall be at least five
members.

The council's decisions shall be taken by majority vote of its members.

In case the chairman is absent, he shall be replaced by the chief of the Supreme

Administrative Court.
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o The council shall have a general secretariat and it shall select a general secretary

from among judges.”™

6. Courts Under the Diwan al Mazalim:

The courts of the Diwan al Mazalim shall consist of the following:

1. Supreme Administrative Court,.

2. Administrative Courts of Appeal,

3. Administrative Courts.

e Each court shall be composed of a chief and a number of judges not lower than

the rank of judge of the court of appeal.

« Administrative courts shall be composed of 2 chief and a sufficient number of
judges.

o The Administrative Judicial Council may establish other specialized courts
upon the approval of the king

e The courts shall carry out their duties through specialized divisions formed by
the Administrative Judicial Council on the recommendation of the re@edve
chiefs of the courts.

o Divisions of each of the three courts shall have at least three members except

for the administrative courts which may have single member division as well.

296

] 4w of Diwan al Mazilim (Royal Decree No. M/78 dated 19.9.1428 AH (September 2007)
Article 47.
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6.1. Supreme Administrative Court:

It shall consist of a chief and a sufficient number of judges not less than the
rank of chief of the court of appeal.

The chief of the Supreme Administrative Court shall be nominated by a royal
order and shall hold the rank of a minister.

His services shall only be terminated by a royal o;-der

He shall also meet the conditions required to occupy the rank of a chief of the
court of appeal, and in his absence, the most senior judge of the court shall take
his place.

The members of the Supreme Administrative Court shall be nominated by 2
royal order upon the recommendations from the Administrative Judicial
Council.

The Supreme Administrative Court shall have a general panel under the
chairmanship of the chief of the court and the membership of all its judges.
The most senior judge shall act on behalf of the chairman in case of his
absence.

The panel shall hold its meetings under the chairmanship of the chairman or

his deputy.

% | a1p of Diwin ol Mazalim (Royal Decree No. M/78 dated 19.9.1428 AH (September 2007) Article &9
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e The quorum for the panel shall be at least two thirds of its members including
the chairman or his deputy.

e Its decisions shall be taken by the majority vote of its members.

o If any division of the Supreme Administrative Court, on any case under
consideration, decides to supersede any precedent it or any other division has
adopted on any previous cases, the issue shall be presented to the Chief of the
Supreme Administrative Court to refer it to the general panel of the Supreme
Administrative Court to decide on.”

6.1.1. Jurisdiction:

e The Supreme Administrative Court shall have the authority to look into the
objections to judgments passed by the Administrative Courts of Appeal if the
subject of objection to the judgment relates to any of the following:

(a) Violation of the provisions of the Islamic Shariah and the
regulations that do not contradict the provisions of the Islamic
Sharizh or errors in the application or interpretation of these
provisions and regulations including the violation of judicial
precedents adopted by the Supreme Judicial Court,

(b) Judgments issued by a court having no jurisdiction to consider the

case in question,

a7 Thid, Article 10
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(c) Judgments issued by courts that have not been properly formed in
accordance with the provisions of this law,

d. Erroneous details or descriptions of the event,

e. Conflict of jurisdiction between the courts of the Dswan.™

6.2. Administrative Courts of Appeal:
These Courts shall review judgments subject to appeal issued by administrative
courts.
e They shall issue their judgments after hearing litigants in accordance with the
procedures set forth in the Law.
6.3. Administratve Courts:

These courts shall have the jurisdiction to look into the following:

(a.) Cases related to the rights related to civil and military service laws and
rules of retirement for government employees and those hired through
contracts by the government, and independent public entities and their
heirs and claimants.

(b.) Cases of objection filed by the effected parties against final administrative
decisions where the bases of such objection is lack of jurisdiction, 2

deficiency in the form, a violation or erroneous application or

B8 Thid. Ariticle 11.
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interpretation of laws and regulations, or abuse of authority including
disciplinary decisions and other decisions taken by semi-judicial tribunals
and disciplinary boards and decisions taken by public welfare organizations
and other similar entities related to their activities, that is considered to be
an administrative decision and the rejection or refusal of an administrative
authority to take a decision that it should have taken in accordance with
the laws and regulations.

(c) Cases of compensation filed by parties concerned against the govemmenf
and independent public corporate entities resulting from their actions.

(d) Cases filed by parties concerned regarding contract-related disputes where
the government or an independent public corporate entity is a party
thereto.

(e.) Disciplinary cases filed by the concerned agency.

() Other administrative disputes.

(g.) Requests for the enforcement of foreign judgments and foreign arbitrators’
judgments.

o The courts of the Diwan may not hear requests related to sovereign actions or
objections filed by individuals against judgments or decisions issued by courts

or legal panels which are not governed by this law and whose judgments fall

202



within their jurisdiction or related to decisions issued by the Supreme Judicial
Council and the Administrative Judicial Counal

6. 4. Jurisdiction Conflict Committee:

If a suit is brought before a court of the Diwan and the same suit is also
brought before another body having jurisdiction to decide on certain disputes.,
and if both courts do not relinquish jurisdiction over the suit, or both decide to
abstain from hearing it, a petition shall be submitted to the Jurisdictional

Conflict Committee which shall be formed of three members:

A. One member from the Supreme Administrative Court to be selected by the
chief of the court,

B. One member from another body to be selected by the chief of another body

C. One member from the Administrative Judicial Council selected by the
chairman of the council who shall act as the chairman of the said committee.
This Committee shall also have jurisdiction to decide the dispute which arises
in respect of the enforcement of two conflicting final judgments, one of which
is rendered by a court of the Diwan and the other by the other body. These
suits shall be decided on in accordance with the provisions and procedures set

forth in the Law of the Judiciary.™

™ Thid, Article 12-15
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The rules of service of the judicial members of the Diwan shall be the same as

enunciated for the members of Shari‘ah Judiciary in the Law of Judiciary. So
in this regard the Law of Diwan al Mazalim states the following:

“The ranks of the Board judges are the same ranks of judges set forth in

" the Law of the Judiciary and shall be treated with respect to

remuneration, benefits, bonuses and allowances in line with their equals

under the Law of the Judiciary. Appointment, promotion, transfer,

assignment, deputation, training, vacations, inspection, disciplining,

dismissal and termination of the Board judges shall be in accordance

with the procedures set forth in the Law of the Judiciary.”®

6. Advisory Committee:
It is a consultative forum for the Diwan whenever there is a need for
consultation in legal and procedural matters.™
7. Investigative Committee:
This committee is assigned investigation in issues which come forth before the
Diwan and sometimes in the relevant rules in the under consideration issues.
8.. Rescar-c}:.x Committee:

As is clear from its name, it is tasked with research.

™ Thid. Article 16-17
%1 A1 Quda fi | Mamlakab ol ‘Arabiyyab ol Sa‘adiyyah, Minsitry of Justice, p.152
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9. Office for general claims:
A number of skilled employees and administrative specialists are attached to
this office. They handle the secretarial, financial and administrative affairs.’®
10.  Branches of the Diwan:
e The headqﬁarters of Diwin al Mazalim is in Riyadh.
e The President can decide the establishment of its branches according to the
need.
o The President shall select heads of the branches from among the members of
the Diwan keeping in view grades of officials in the concerned branch.
o  The President shall determine the authority and jurisdiction of the heads of the

branches.*®
On the basis of this authority and keeping in view the public interest 10
make the procedure of claims easier, several branches of the Diwan have been

established in other cities of like that in Jeddah, Damaam and Abha.

These branches have been provided with full administrative set up and they are

actively connected with the headquarters.™

After having understood the Saudi Diwan al Mazalim it appears very

clearly that fundamentally this is a system administrative judiciary, although

*2 1bid. p. 153
33 Thid. p.129
2 A} Qada fi | Mamlaka al ‘Avabiyyah ol S*udiyyah, Ministry of Justice, p. 153.
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the focus is on maladministration. The difference between this system and
other systems of the Ombudsman like that in Pakistan and the Britain is that in
case of both Britain and Pakistan service matters are out of the jurisdiction of
the Ombudsman’s Office. The reason is very clear namely; those cases are
either heard by the normal judiciary or by the services tribunals established for
this purpose particularly. So this is a major difference berween the Diwan al

Mazilim and the institution of the Ombudsman.

One thing that is different is that corruption cases are also heard by th
Diwan al Mazalim which is not the case in Pakistan, where it is the domain of
normal judiciary or at times the domain of specialized courts like those

working under National Accountability Bureau.

Another main difference is that the Ombudsman’s Office does not have
a hierarchy of courts beginning from lower and going to the supreme court as
is the case of Diwan al Mazalim. The Ombudsman Office may have regional
offices or branches or, for that matter, the provincial Ombudsman’s offices but
it does not have a court system. Reason being that it is distinguished from the
normal judiciary. But in case of Diwan al Mazalim it is very much part of
judiciary but its specialization is matters related 1o administrative decisions of
the governmental departments. So the big distinction is that in the case of

Ombudsman institution the prime goal is to facilitate and help out the
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aggrieved common citizen against any maladministration which take place
because of negligence, delay, inaction, miscommunication or abuse of power
by an administrator in a governmental department while in case of Diwan al
Mazalim the main purpose is to target maladministration but its canvas of
jurisdiction is vast which include the employees and their service matters. This

has, probably, taken the general public’s grievances a bit in the back waters.

As long as a complaint comes to one of the courts of Diwan az Mazalim,
it is n@w sub judice and has to be decided according to the rules. There are little
chances of informal rgsolution of the case. Whereas in the case of Ombudsman,
in Pakistan for example, many cases and disputes are resolved on informal basis

at an early stage before entering into the intricacies of legal complexities.

From Islamic point of view the spirit of Wilayat al Mazalim does exist
there as the people at the helm of affairs in the government departments are in

fact influential ones and they need to be called to account for their deeds when,

particularly, an individual or group is aggrieved by those deeds.

11.  Performance of Diwan al Mazalim:

To discuss the performance of Diwan al Mazalim it is necessary to have its
annual reports before the eyes which give you an opportunity to evaluate the

performance in the light of facts and figures about the complaints registered and those
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solved on yearly basis. Unfortunately no such reports were found during research on
the topic, neither in libraries nor on the internet. Even the Saudi Diwan al Mazalim is
yet to launch its official website. Other relevant efforts also failed in this regard.*® So
resort has to be made to some news items found on the internet about the decisions of
Diwan al Mazalim. Those reports show that there is an active role played by Diwian al

Mazalim to curb maladministration and corruption in the government departments.

In one such case Diwan al Mazalim issued its verdict requiring the officials in
the Health Ministry at Jawf region to pay dues to a nurse who claimed the payment
against the Ministry a year ago. According 10 his claim he was transferred to a hospital
in the region but was not paid the ‘transfer allowance’ in spite of him demanding it
from the Ministry for more than two months. The irresponsive attitude of the
Ministry officials made him go to a court of Ditwan al Mazalim that admitted his case
for hearing. During the hearing the President of Diwan al Mazalim in the Kingdom
transferred his case to another three member court where the hearing continued for a
whole year. The representative of the Ministry defended the decision of his
department but could not produce any proof to substantiate his claim. The hearing

was prolonged due to his requests that he should be given more time for furnishing a

%5 The compiler of this dissertation visited Saudi Cultural Office in Islamabad for collection of relevant
material but was not encouraged by the staff. Even he was not permitted to have a look on the library
there, though an insider told him that the library is not an orderly one and there is no ambition on the
part of the officials there to update it or bring new books there. The compiler also tried to procure
some relevant material, particularly the performance reports, if any, from the Kingdom by writingto
King Faisal Centre for Research, a Saudi and a non-Saudi friend there but, unfortunately all inivain.
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proof. Finally the Court decided the case in favour of the nurse, asking the ministry 10
pay his dues. This decision paved way for two hundred more nurses of the department

+0 claim the same amount as they also qualified for the same.*®

This case is an indicator of the multiplying effect of the grievance redress
system in a state. In this case one person compiained and made 2 lirtle effort and the
decision in his favour benefitted 2 large group of people who were suffering because of
the maladministration of the department. This decision did not only benefit the group
of nurses having the same grounds for claiming the amount, rather it must have been
persuading for the health department in the Kingdom to review its administrative

rules, the attitude of its officials and to improve them to save its face in the future.

According to another news item published in daily “The Riyadh’ on July 07,
2009, Diwan al Mazalim gave its final verdict in the case, which continued for more
than four years between a government department and a trading company. According
to the decision the department has to pay SR37 million to the company as rent of 2
residential complex having 280 residential units. The government department has
vacated the said residential complex without giving due notice to the owner ie. the
trading company. So the company claimed the amount of rent for the year in which

the complex was vacated. This case was decided after four years of hearings.*”

%% bytp://www.alsaudeh.com/ pews.php?action = show8zid = 9207, aceessed: 6-3-2010
7 |yrep:/ /worw.qatarshares.com/vb/showthread. php?t =283030 accessed: 6-3-2010
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In another decision the Diwan al Mazalim rejected the claim of a Saudi citizen
against a communications company in the Kingdom on the ground that it was not 2
governmental department nor was it having an independent legal personaliy. The
citizen had demanded compensation for having suffered psychologically after he was
called by the security agencies for a complaint against a cell phone registered in his
name. The citizen wanted the company to be called to account because there were
more than 10,000 connections registered in his name without his knowledge,

obviously because of the loose policy of registration on the part of the company.*®

In 2007, Diwan al Mazalim for the first time heard the case filed by a Saudi lady
against the President of Al Amr bi 'l Ma'rif wa al Naby ‘an al Munkar demanding for
the restoration of her rightlas a persdn after she suffered harassment at the hands of 2
member of the department and after a court in Riyadh rejected her previous plaint on
the ground that those responsible for the accountability could not be held
accountable. The lawyer of the lady Abdurrahman al Lzhim Advocate explained that a
committee Was formec.l consisting the administration of Riyadh Region and a number
of other governmental departments including the Office of the President of Al Amr bi
'l Ma'riif wa al Naby ‘an | Munkar to investigate the problem and as a result the said
official of the department was convicted and necessary steps were taken against him.

Mr. Lihim added that the lady filed the case in the High Court of Riyadh and the case

b http://www.kabar.ws/news-action-shwid—il%hunl. accessed: 6-3-2010
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continued for quite 2 long time, amid the efforts on the parts of certain circles of the
society to persuade the lady to give up her claim. But the lady was shocked when the
said court gave its verdict to the effect that the men of accountability could not be
held accountable. He added that the basis for the verdict was a legal opinion given
before forty years that those responsible for the accountability were not held
accountable. Anyway the lady did not accept this verdict and insisted on her demand
for the restoration of her personal dignity. The lawyer added that the department of
Al Amr bi °l Ma'riif wa al Naby ‘an °] Munkar is like any other government department
and the officials working in it take salaries and like any other officials of the

government may be right or wrong in their deeds.*”

This case shows the invisible impact of the work of Diwan al Mazalim. The
lady whose claim was rejected in the normal judiciary did not stop and was
encouraged by the Diwan al Mazilim and its work to resort to its court. This is the
impact of grievance redress system which can not be measured through any means but
from such claims of individuals it becomes clear that there is an awareness on social
level about the personal dignity and that the general public have a trust in the

institution of the grievance redress.

In September 2007 Diwan al Mazalim issued its final decision against the

Ministry of Trade due 1o its negligence and lack of artention towards the price hike of

 hep:/ /wrwrw.amanjordan.org/a-news/ winview.php ArtID = 10982 accessed: 6-3-2010
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food items and other commodities and a hike in the rents of properties accompanied

by fraud in business matters. The case had been filed by advocate Amin Tahir Al

Badiwi. The pla.muff had accused the Ministry of Trade for the following:

a. Negligence of the ministry officials regarding the supervision of markets
and trade centres and that of the prices which caused an inflation of more
than 50 %.

b. Lack of warnings to the trade centres with respect to the undue price hike
and lack of punishment of those who violated the rules

c. Lack of surveillance of markets for keeping a check on commercial cheating
and lack of punishement for those who committed such fraud a situation
which encouraged cheating and commercial fraud.

The complainant demanded the following:

a. Removal of the Minister from his post and holding him accountable.

b. Accountability of the concerned officials of the ministry who neglected
their duty

c. Punishment of all the trade centres indulged in illegal price hike and
imposing fines upon them and to use that money for the welfare of the
public who suffered because of the inflation.

d. Controlling the prices of consumer products down to the level before the
price hike i.e. at 50%.
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e. Activating Consumer protection organization and its patronage by the
Minsitry of Trade.

The court of Diwiin al Mazalim held the following:

a. Referring the Minister and his assistants to the Consultative Assembly for
his accountability and for investigation of the accusations leveled 2gainst
them,

b. Punishment of the concerned officials of the Ministry for negligence,
something which caused the undue inflation

c. Asking the trade ministry to punish all the trade centres who violated rules
with réspect to price hike,

d. Asking the ministry to bring down the prices of the consumer products to
the previous level

e. Punishing the property offices that increased the rents of the properties and
applying law to them.?

The plaintiff was satisfied with the verdict while the representative of the

ministry said that the ministry would file an appeal against the decision.

This was in fact a revolutionary decision of Diwan al Mazilim in a country
about which there is an image that the high officials might not be called to account. It

could not be found out what was the result of appeal filed by the ministry and

0hrp:/ /wrwrw.saudiinfocus.com/ar/forum/showthread.phplt= 42012 accessed: 9-3-2010

213



whether the court of appeal upheld the decision of the lower court or accepted the
appeal but most probably it should have not accepted the appeal at least completely.
Such decisions gives real courage to the citizens t0 raise their voice against the
maladministration of the government departments because they know that there is a

forum which would pay attention to their grievances and would bring forward some

solution.

There may be so many other examples of the decisions of Diwan al Mazalim in
the Kingdom but the above mentioned summaries of few cases are enough to gauge
the performance of the institution. It is quite clear from the decisions of Diwan al
Magzilim that there is no hurdle in the way of a citizen to complaint against any
government department Of official, whosoever he may be, and his grievance is
redressed. The latest in this list is the admission of case against the Saudi Interior
Ministry for illegally keeping in prison a human rights activist Dr. Abdurrahman bin
Abdullah a] Shamiri, something which never happened before in Saudi history.”' On
the other hand people have been disappearing at the hands of Saudi security agencies
but no one could dare question any such move of the government. With the admission
of the case against Interior ministry now that taboo has been broken too and it is
because of Diwan ol Mazalim. Such an atmosphere has surely 2 positive impact on the

advancement of the society as a whole because every individual in such a society

n htrp://www.daawucddisphv/mbic[ggwm’Ncwstﬂs.;asg_?E—4658&tid- 10  accessed: 9-3-
2010
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works for the betterment of his personal conditions as well as for the collective

welfare of the society with 2 sense of satisfaction that if someone dares to violate his

right, it will be restored by the institution like that of Diwan al Mazalim. A society

where there is no rule of law and justice, there can be no real progress.

12.

Conclusion:

To conclude this chapter the main points are summed up in the following:

The founder of the modern Saudi Arabia, King Abdul Aziz was mindful of the
fact that the judicial system should be one which can keep pace with the
requirements of the present society.

In 1927 first formal Judicial System was established by him in the region of
Hijaz onlj, replacing there the traditional informal judicial forums.

In 1957 a judicial system based on Shari‘ah was established for the whole of the
Kingdom. This was a dual system having two types of courts; one that was
called Shari‘ah Judiciary and the other Diwan al Mazalim.

In 2005 and in 2007 major amendments were introduced in the Law of
Judiciary. |

In the new system a High Court was established which replaced the Supreme
Judicial Council as the Highest Court, though the administrative authority

remained within the purview of Supreme Judicial Council.
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The essence of grievance redress existed in the Kingdom from the very start
when King Abdul Aziz hanged a “complaint box” on the gates of Royal palace
inviting the public to drop any complaint against the maladministration or
abuse of power by any government official. The king personally supervised the

redress of those grievances.

In 1953 Diwan al Mazalim was established as an attached department in the
Council of Ministers but hardly after a year was it made an independent
institution.

In 2007, with the amendment in the Law of Judiciary, the Law of Diwan al
Mazalim was also amended. With this amendment Diwan al Mazalim became a
full fledged system of administrative judiciary, having jurisdiction to hear cases
of public complaints against government officials as well.

In the new system Diwan al Mazalim now consists of Supreme Administrative
Court, Aminsitrative Court of Appeal, and Administrative Courts.

From Shari‘ah perspective Diwan 4l Mazalim is doing the same job as that of
Wilzyat al Mazalim in the Islamic history i.e. the accountability of public
servants for maladministration or abuse of power.

The performance of Diwan al Mazalim 1s no doubt satisfactory and it appears

from the decisions of different cases that it is improving with the passage of
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time and with the increase in awareness of public about their rights and the

work of Diwan al Mazalim.
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Chapter Four:
Parliamentary Ombudsman of the United Kingdom

1. Introduction:

Among the European countries Sweden pioneered the institution of the
ombudsman but soon the United Kingdom followed suit and established the
institution. As the parliament is very much powerful in Britian, so the institution was
made subordinate to the Parliament. Its performance is supervised by a Select
Committee of the parliament on regular basis and improvements are made in its

working procedures. Since its inception its work has been expanded a great deal which

is the proof of its usefulness. The current chapter describes the circumstances which
led to its establishement, elaborates jts working procedures and evalvates its

performance over the years.
2. Background of British Ombudsman

Redress of the grievances is one of the basic forms of administration of justice. No
civilized society can survive without it. There is a saying frequently quoted which
says: A state may survive with infidelity but it cannot survive with injustice. That is
why the United Kingdom which is a leader of civilization in Europe cannot exist

without such a system, thus there does exist a system which fulfills the purpose of
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grievance redress; that is the institution of Parliamentary Ombudsman’However,
before the creation of the Parliamentary Ombudsman the main safeguards for the

citizen against oppressive or faulty government were the following:
a. Judicial review of administrative action
" b. Right of appeal to a tribunal against an administrative decision

c. The opportunity of taking part in a public inquiry held before 2 ministry’s

decision was made;
d. Redress by parliamentary means with the aid of a Member of Parliament

e. A request for administrative review of a decision already taken.

32 The volume of this work does not allow quoting a1l the detailed accounts which have been writen
about the background reasons for the establishment of Parliamentary Ombudsman in the Britain.
Reference for example may bc made only to : F. Sucey, Ombudsman Compared (London ,Oxford
University Press, 1978), M. Sencviratue, Ombudsman in the Public Sector, (Open Univesity Press, 1994)
Senevirantne, Public Service and Administrative Justice, (Oxford: Oxford University Press, 2002)
Gregory and Giddings, The Ombudsman and Parliament, (London: Polities Publishing, , 2002) Hillarie
Barnete, Constitutional and Administrative Law, (London: Routledge-Cavendish, 2009)

Marshall Geoffrey, The British Parliamentary Commissioner for Administration, Annals of the
American Academy of Political and Social Science, Vol. 377, The Ombudsman or Citizen's Defender: A
Modern Institution (May, 1968), pp. 87-96 Published by: Sage Publications, Inc. in association with the
American Academy of Political and Social Saence, available at
< http://www.jstor.org/stable/ 1038144 > accessed: 19/10/2009 , Gavin Drewry and Carol Harlow, A
'Cutting Edge'? The Parliamentary Commissioner and MPs ,The Modern Law Review, Vol. 53, No. 6
(Nov., 1990), pp. 745769 , Blackwell Publishing for Modern Law Review available at: <
http://www.jstor.org/mb]c/ 1096389> , . F. Gamner, The British Ombudsman ,

The University of Toronto Law Journal, Vol. 18, No. 2 (Spring, 1968), pp. 158-164 Published by:
University of Toronto Press, Available at:httpy//vrwrw.jstor.org/stable/825260 and David Williams,
Parliamentary Commissioner Act 1367, The Modern Law Review, Vol. 30, No. 5 (Sep., 1967), pp. 547-
551 cited at 1 abaove.
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Each of the above procedures might be effective in some situations but each has
its limitations. For exa_tmple many discretionary decisions affecting the individual are
made without the possibility of recourse to a tribunal or inquiry. Judicial review is
expensive and often uncertain and is not ideal procedure for investigating the process
of official decision making. Parliamentary procedures are not well suited to impartial

finding of facts or to the resolution of disputes according to sound principles of

administration. **

Another angle of looking at the institution of the Ombudsman is that it
reflects the increased activity of the contemporary State. As the state became more
engaged in everyday social activity, it increasingly impinged on, and on occasions
conflicted with the individual citizen. Courts and tribunals were available to deal with
substantive breaches of particular rules, but there remained some disquiet as the
possibility of the adverse effect of the implementation of general state policy on
individuals. If tribunals may be categorized as an alternative dispute resolution (ADR)
procedure to the ordinary court system in relation to decisions taken in breach of
rules, the institution of Ombudsman represents a procedure for the redress of
complaints about the way in which those decisions have been taken. It has to be

admitted, however that the two categories overlap to 2 considerable degree. The

W A WBradley, and KD Ewing, , Constitutional and Administrative Law (Edinburgh: Addison
Wesley Longman Ltd England. 1998) p. 756.
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Ombudsman procedure, however, is not just an alternative 1o the court and tribunal
system; it is based upon a distinctly different approach to dealing with disputes. Indeed
in the Parliamentary Commissioner Act 1967, which established the position of the
first Ombudsman, provides that complainants with rights to pursue their complaints

in either of those forums will be precluded from making use of the Ombudsman

procedure.’*

The office of Parliamentary Commissioner for Administration has been
created as part of a deliberate effort *to humanize the administration and to improve
relations berween Westminster and Whitehall, on the one hand, and the individual
citizen." These words were used by Mr. Harold Wilson in a speech at Stow market in
July 1964. Sir Edmund Compton, the first holder of the office, formally took up his
duties on April 1 of this year, though he had, in fact, acted as Parliamentary
Comumissioner designate since the previous year. The statute under which he works-
the Parliamentary Comumissioner Act 1967 is the United Kingdom's contribution to
the Ombudsman Experiment, an experiment which has aroused and continues to

arouse world-wide interest. ™

The Britain took the idea of the Ombudsman from Sweden and the main

 Gary Slapper and David Kelly, The English Legal System, (London: Cavendish Publishing Ltd. 2004)

P.367-368
35 David Williams, Parliamentary Commissioner Act 1967, The Modern Law Review, Vol. 30, No. 5

(Sep., 1967), pp. 547-35, Blackwell Publishing for Modern Law Review, available at:
< hup://www.jstor.or stable/1093434> accessed: 19/10/2009
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purpose was to check the maladministration of the government departments. The

question remains to be answered that what is in fact “maladministration”?

Even in the Parliamentary Commissioner Act 1967 this term was not defined.
Richard Crossman illustrated it as involving rudeness, ineptitude, delay, wrong advice
and loss of documents. In 1994 William Reid, a serving Parliamentary Commissioner
attempted his own definition which encompassed; ignoring valid advice or
disregarding relevant considerations; failing to offer redress; failure by management to
monitor compliance with adequate procedures; cavalier disregard of guidance which
was intended to be followed in the interests of equitable treatment of those who use a
service; and failure to mitigate the effects of rigid adherence to the letter of law where

b )

that produces manifestly inequitable treatment.

Maladministration may also be explained to be a situation where the

performance of a government department has fallen below acceptable standards of

administration.’”

6 Michael T Molan, Constitutional Law: The Machinery of the government, (London: Old Baily Press,
2003), p-230

W Many examples of maladministration may be found in the Ombudsman’s reports. They include
failure 1o give effect to assurances given t0 2 citizen; incorrect advice about social security or tax
marters; failure to give proper effect 10 2 department’s policy guidance; dilatory enforcement of
regulations against asbestosis; failure to make departmental policy known to the press and making of
misleading statements by a minister in Parliament. In 1984, Home Office officials were criticized
severely for having failed to deal promptly with complaints from 2 prisoner that his conviction for
murder bad been based on evidence from forensic scientist whose evidence in other trisls was known to
be incompetent and unreliable. See: AW Bradley, and K.D.Ewing, , Constitutional and Administrative
Law , op.cit. p. 761 and David Kelly, Gary Slapper and David Kelly, The English Legal System, op.cit.
p.368
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It is inefficiency or any other form of bad practice such as excessive delays in dealing

with individuals® affairs, discourtesy, incompetence and bad advice etc.**

According to others it covers bias, neglect, inattention, delay, incompetence,

ineptitude, arbitrariness etc. In other words it is faulty administration or ineffective or

improper management of affairs’”

The Parliamentary Commission for Administration  itself  defined
maladministration as poor administration or the wrong application of rules. Examples
include: avoidable delay; faulty procedures or failure to follow correct procedures, not
telling the individual about appeal rights; unfairness, bias or prejudice; giving
misleading or inadequate advice; refusing to answer reasonable questions; discourtesy;
mistakes in handling claims; and not offering an adequate remedy where one is due. In
reality the defects most commonly found in the context of executive administrative
action are failing to provide information, misapplication of departmental rules,

misleading advice, unjustifiable delay and inconsiderate behavior.”

An example is the Crichel Down case, where a landowner complained that the
Ministry of Agriculture had refused to hand back to him after the war part of his land

which had been requisitioned during the war and was no longer required by the

M Yrving Stevens, Constitutional and Administrative Law (Glasgow: Pitman Publishing, UK,
1996).p.218

39 A Read, A-Level Constitutional Law Textbook (London: HLT Publications, UK, 1998) pp.240-241
¥ P P Craig, Administrative Law (London: Sweet and Maxwell, UK, 2003) p.236
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Ministry fér the purposes for which it had been requisitioned. In this particular case
the Minister was induced by the outcry to hold a departmental inquiry, which
criticized the conduct of certain officials in the Ministry, with the result that the
officials were moved to different work and the Minister (although not personally
involved) resigned from his office. The citizen’s only remedies at that time were for
his Member of Parliament to ask 2 question in the House, to raise the matter in the

debate on the adjournment or in debates on supply, to correspond with the Minister

or to persuade the Minister to hold an ad hoc inquiry.**

In the late 1950s there was increasing concern over the operation of the
2dministration. The Crichel Down affair which was a catalyst for the establishment of
the Franks Committee, proved to be outside the terms of reference of thar
Committee. In 1961, The Whyatt Report™ was published which made two
suggestions. There were recommendations for the establishment of a “General
Tribunal” to deal with miscellanecus group of appeals. This suggestion was not
adopted. The report also considered the possibility of machinery to deal with

maladministration that is decisions taken with bias, negligently, unfairly, etc.

WO, Hood Phillips, Paul Jackson and, Patricia Leopold, Constitutional and Administrative Law
(London: Sweer and Maxwell, UK, 2001), pp.757-758

2 ¥ 1959 the British Section of the International Commission of Jurists, JUSTICE, established an
inquiry into grievances against administration. The resultant report , “The Citizen and the
Administration” was afterwards called as Wyatt Report.  See: Hillarie Barnetr, Constitutional and
Administrative Law, (London: Routledge-Cavendish, 2009.)
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While the courts could tackle some of these, others might not be reviewable or

such might be inappropriate.””

As the report stated, there appeared to be: “...a continuous flow of relatively
minor complaints, not sufficient themselves to attract public interest, but nevertheless
of great importance to the individuals concerned, which give rise to feelings of
frustration and resentment because of the inadequacy of the existing means of seeking
redress®. The existing machinery was found unfulfilling the needs, parliamentary
Question Time was inadequate to deal with the volume of problems arising; if a
complaint was made directly to the government department, the department
investigated the complaint ; if a member of Parliament attempted to investigate, he
could not gain access to all departmental documentation. Accordingly the report
advocated establishing a permanent office independent of the executive and
accountable only to parliament. The réport also recommended that a Select
Committee should be established to consider the Commissioner’s reports and to give
parliamentary authority to the work of the Commissioner. The report also
recommended that the Parliamentary Commissioner for Administration’s Office
should be one which supplemented rather than undermined existing procedures for
complaint.***

‘That is why for some years there had been discussion on the suggestion that a

WP P Craig, Administrative Law, op.cit. p. 233
34 }llarie Barnett, Constitutional and Administrative Law op.cit. p. 767
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Parliamentary Commissioner with and independent statues like thar of the
Comptroller and Auditor-General, should be appointed, whose functions would be
similar to those of the Ombudsman known to Scandinavian countries and then
recently introduced into New Zealand. Hesitation in the past was due largely to the
fear that the appointment of such an independent official would interfere with
ministerial r;-sponsibﬂity, which is stronger there than in Scandinavia; and to a less
extent to the fact that it was difficult to foresee how much work would fall to 2

Commissioner in a country with much greater than that of any of the Scandinavian

countries or New Zealand. **®
3. Establishment of Parliamentary Commission for Administration

Tt was in the above stated backdrop that the office of Parliamentary
Commissioner for Administration was established through an Act of Parliament in
1967. He or She is appointed by the Crown and holds office during good behavior, He
or She may be removed from office as a result of an address from both Houses of
Parliament and he is excluded from the membership of the Commons. In 1977 the
Government agreed that in future before an appointment was made it would‘ consult
the Chairman of the Select Committee of the House of Commons on the

Parliamentary Commissioner of Administration. His salary is charged on the

20, Hood Phillips, Paul Jacksen and, Patricia Leopold, Constitstional and Administrative Law, op.cit.
p.758 T
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Consolidated Fund. He is an ex-officio member of the council on Tribunals, whose
functions overlap his own, and in some cases the citizen may choose whether to
complain to the Commissioner or the Council. He is also a member of the
Commission for Local Administration. The Parliamentary Commissioners were used
to be civil servants earlier but more recently they have been selected from the ranks of
lawyers. The Parliamentary Commissioner is assxsted by a department staffed by

approximately fifty civil servants™®,

The legal title of the office was very cumbrous and in 1994 the government
agreed that “the very first opportunity” of legislation it would be changed to
“Parliamentary Ombudsman”. Although it was derived from the Ombudsman in
Scandinavian countries and New Zealand, the British model was designed to fit within
existing British institutions, without detracting from existing remedies. While
Parliamentary Ombudsman has close links with the executive, the office is designed as
an extension of Parliament and it has virtually no links with the judicial service. As Sir

Clothier, then the Ombudsman, said in 1994:

“The office of Parliamentary Commissioner stands curiously poised between the
legislative and the executive, while discharging an almost judicial function in the

citizen’s dispute with the government, and yet it forms no part of the Judiciary.”

2 PP Craig, Administrative Law, op.cit. p.234, O. Hood Phillips, Paul Jackson and, Patricia Leopold,
Constitutional and Administrative Law, op.cit. p. 758, P.A. Read, A-Level Constitutional Law Textbook

op.at. p.239
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On one view, therefore, the esseﬁce of the Ombudsman idea for the ordinary
person is accessibility, flexibility and informality. On another view, the Ombudsman
provides an authoritative means of “judging” the behavior of officials, thus, helping to
maintain standards of administration that are publicly acceptable. In the British

version of the Ombudsman, the latter view often seems prevail over the former.*”

The first Ombudsman appointed under the 1967 legislation, operated and the
present Ombudsman still operates, under the title of the Parliamentary Commissioner
for Administration (PCA) and was empowered to consider central government
proccss;s only. The PC‘IA- also serves as Health Service Ombudsman, in which capacity
they investigate complaints that hardship or injustice has been caused by the National
Health Service’s failure to provide a service, by a failure in service provided or by
maladministration. Since then a number of Ombudsmen have been appointed to
oversee the administration of local government in England and Wales, under the Local
Government Act 1974. Scotland and Northern Ireland have their own local
government Ombudsmen fulfilling the same task. There are also Health Service
Commission for England, Wales and Scotland, whose duty is to investigate the
administration and provision of services in the health service. These offices were

established in 1972. In October 1994, Sir Peter Woodhead was appointed as the first

X A W Bradley, and K.D Ewing, , Constitutional and Administrative Law, op.at. p.757
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Prisons Ombudsman. Under the Courts and Legal Services Act 1990, Legal Services

Commissioner was also appointed.

This proliferation of Ombudsmen has led to some confusion as to which one
any particular complaint should be taken to. This can be especially problematic where
the complaint concerns more than one public body. In order to remedy this potential
difficulty, a Cabinet Office review recommended in April 2000 that access be made
easier through the establishment of one new Commission, bringing together the

Ombudsmen for Central government, local government and health service.™™

The Ombudsman system has also spread beyond the realm of government
~ administration and there are Ombudsmen overseeing the operation of, amongst other
things, legal services, banking and insurance. Some schernes, such as the legal services
scheme, have been established by statute, but many others have been established by
industry as 2 means of self-regulation.The Legal Services Ombudsman daeals in
complaints about solicitors, barristers and other legal practitioners. The Ombudsman
is appointed by the Lord Chancellor in accordance with Section 21 of the Central
Legal Services Act 1990 and is completely independent of the legal profession. In
reflection of this, they cannot be a qualified lawyer. Complaints must first be seat to
the relevant professional body of the member who is being complained about-and

only if the complainant is not satisfied with the way the professional body deals with

¥ Gary Shapper and David Kelly, The English Legal System, op.cit. p. 368, Hillarie Barnerr,
Constitutional and Administrative Law op.cit. p. 766
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his/her complaint may he refer the matter to the Legal Service Ombudsman. The
Ombudsman has powers to recommend that the professional body reconsider the
complaint and may also recommend that the professional body and the person
complained about pay compensation for loss, distress or inconvenience. Where
necessary, any recommendation may be backed by 2 binding order for the payment of

compensation®”
3.1. Main Purpose/ Aim:

As mentioned before that the Parliamentary Ombudsman is appointed by the
Crown and holds office during good behavior, although he or she may be removed by
the Crown following addresses by both Houses. By a practice dating from 1977, the

government consults the Chairman of the House of Commons Committee on the

Ombudsman before making an appointment.

The main task of the Ombudsman is to investigate the complaints of citizens
who claim to have suffered’ injustice in consequence of maladministration by
government departments and many non-departmental public bodies in the exercise of
their administrative functions.

According to the office itself, "The Parliamentary and Health Service

2 Thid. p.369
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Ombudsman (PHSO)® exists to provide a service to the public by undertaking
independent Investigations into complaints that government departments, a range of
other public bodies in the UK, and the NHS in England have not acted properly or

fairly or have provided a poor service™!

According to the Business Plan 20034 of the Office of Parliamentary and

Health Service Ombudsman the purpose of the Parliamentary Ombudsman is:
a. to consider and resolve complaints impartially and promptly and to
achieve appropriate redress of grievances;
b. to report the results to complainants, Members of Parliament and the

bodies complained about and
c. to promote improvements in public services by feeding back the lessons

learned from casework to policy makers and providers.
3.2. Jurisdiction

The area of jurisdiction is defined by the 1967 Act, Schedule 2 of which (as

amended by Parliament in 1987) lists the departments and other bodies subject to

3 In the beginning the National Health Service was not under the jurisdiction of Parliamentary
Ombudsman. In 1993, under the Health Service Commissioners Act, three offices of Health Service
Ombudsmen were established for England, Scotland and Wales. In 1996, under Health Service
Commissioners {Amendment) Act, the jurisdiction of Parliamentary Ombudsman was enlarged to
include in its authority the authority of Health Service Ombudsmen too. The name, uptill now *
Parliamentary Commissioner for Administration® was changed to “Parliamentary and Health Service
Ombudsman® (PHSO). In practice the Parliamentary Ombudsman also holds the three posts of Health
Service Ombudsman, whose reports in that capacity are considered by the Hourse of commons
Commirtee on the Parliamentary Ombudsman. :

B The Paliamentary and Heskh Service Ombudsman Reporr 2007-8  (available ar:

hrtp://wrwrw.ombudsman.org.uk/pdfs/ar_08.pdf) last accessed: 15-1-2010.
232




investigation, This list may be amended by Order in council a power which is
exercised when departments are abolished or created. Section 4 in its 1987 version

restricts the bodies which may be entered in Schedule 2 to:

a. Government departments; this category includes firms to whom work has

been contracted out. The 1967 Act does, talk of administrative functions
being carried out are acting on behalf of the department and should
therefore be regarded as within the ambit of the Act. This view has been
taken by the Parliamentary Commission for Administration and truly

correct as a matter of principle.’
b. Bodies exercising functions on behalf of the Crown;

c. Bodies established under an Act of Parliament or Order in council or by a
minister that fulfill certain criteria as to the source of their income and the

power of appointment to them.””

However the jurisdiction of the Ombudsman is restricted in two ways:
First, there are the provisions which prevent the Office from investigating
any action in respect of which the person aggrieved has or had a right of

appeal, reference, or review to, or before a tribunal constituted by, or

2 Parliamentary Commissioner for Administration Annual Report 1992, p.2
A W Bradley and K.D.Ewing, Constitutional and Administrative Law, op.cit, p.758, O. Hood Phillips,
Paul Jackson and Patricia Leopold, Constitstional and Administrative Law, op.cit. p. 759
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under, any enactment or by prerogative, and any action in respect of which
the person aggrieved has or had a remedy by way of proceeding in any
court of law. This prohibition is subject to an exception where the
Ombudsman is satisfied that it would not be reasonable to expect the
claimant to resort to such a remedy. While Section 5 (2) of the Act raises

issues of general interest as to the role of Ombudsman is and should be

performing.

The Ombudsman has no jurisdiction over authorities which are outside
central government, for example local authorities, the police and
universities, although he or she may investigate complaints about the way
in which central departments have discharged their functions in these fields.

However many matters are excluded from investigation for which

ministers are or may be responsible to the Parliament.

Matters excluded from investigation are set out in Schedule 3. The excluded

matters are within the functions of the departments listed in schedule 2.

Matters related to foreign relations;

_ Action taken in connection with the administration of the government of

any country or territory outside the United Kingdom (except by consular
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officials) which forms part of Her Majesty’s dominions or in which Her
Majesty has jurisdiction;
. Action taken by the Secretary of State under the Extradiuion Act 1870 or

under Fugitive Offender Act 1881,

Action taken by the Secretary of State for the purpose of inQestigating

crime or of protecting the security of the state including action so taken

with respect to passports;

The commencement or conduct of civil or criminal proceedings in any
court of law in the United Kingdom, or proceedings at any place under the
Naval Discipline Act 1957, the Army Act 1955 or the Air Force Act 1955,

or of proceedings before any international court or tribunal;**

. Any exercise of the prerogative of mercy or of the power of a Secretary of
State to make a reference in respect of any person to the Court of Appeal,

the High Court of Judiciary or the Courts-Martial Appeal Court,

™ Tudicial functions in the sense of the work of tribunals or.courts are not in any event within the
Ombudsman’s powers. It should not, however, be supposed that any matter with the judicial flavor will
be excluded. Public inquiries have, for example been the subject of Ombudsman’s attention. Provided
that the action taken by a body listed in the Act, and the action is taken in the exercise of administrative
functions, the Ombudsman is empowered to investigate claims of injustice resulting from
maladministration which have been referred by 2 Member of Parliament.

See: P.P Craig, Administrative Latw, op.cit, pp.234-235
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7. Action taken on behalf of Minister of Health or the Secretary of State by 2

(regional health authority, an area health authority, a district health
authority, a special health authoriry, except the Rampton Hospital Review
Board, a family practitioner Committee, a health board or the Common

Services Agency for the Scortish Health Service) or by the Public Health

Laboratory Service Board.

8. Action taken by any person appointed by the Lord Chancellor as a
member of the administrative staff of any court or tribunal, so far as that
action is taken at the discretion, or on the authority of any person acting in
a judicial capacity or in his capacity as a member of the tribunal. Similarly,
any action taken by any member of the administrative staff of a relevant

tribunal;

9. Action taken in matters relating to contractual or other commercial
transactions, whether within the United Kingdom or elsewhere, being
transactions of a government department or authority 10 which the Act
applies, not being transactions for or relating 10 the acquisition of land
compulsorily or in circumstances in which it could be acquired

compulsorily or in the disposal as surplus of land acquired compulsorily.
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10. Action taken in respect of appointment or removals, pay, discipline,
superannuation or other personnel matters, in relating to service in any of
the armed forces of the Crown, including reserve and auxiliary and cader
forces service in any office or employment or under any contract for
service, in respect of which employment under the Crown or under any
authority listed in Schedule 2 of the 1967 A.ct; or service in any office or
employment or under any contract for service in respect of which power
to take action, or to determine or approve the action to be taken in such

matters invested in Her Majesty or in any minister of the Crown

11. The grant of honours, awards or privileges within the gift of the Crown,

including grant of Royal Charters. **

Different policy consideration arises with respect to each exclusion. It was
these restrictions which led to the criticism that the legislation sought to carve up
areas of possible grievances in an arbitrary way. Those restrictions which have been
most criticized are No. (9) a.nci (10) above. The government has power by Order in
Council to revoke any of these restrictions but despite frequent recommendations
from the House of Commons committee that the restriction on personnel matters,

mentioned above, should be removed, successive governments have refused to do so.

35 P A. Read, A-Level Constitutional Law Textbook op.cit. p. 240, O. Hood Phillips, Paul Jackson and,
Patricia Leopold, Constitutional and Administrative Law, op.ct. p. 759, Michael T Molan,
Constitutional Latw: The Machinery of the government, op.cit. pp.231-232
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Another limitation is that the Ombudsman may not normally investigate any
action in respect of which the complainant has or had a right of recourse to a tribunal
or a remedy by proceedings in any court of law, although he or she may dosoifina
particular case the citizen could not reasonably be expected to exercise the right. H a
citizen is dissatisfied with the decision about a social security benefit, or an award of
compensation on -a compulsory purchase of land, he or she should appeal to the
relevant tribunal. But the Ombudsman often accepts that a complainant cannot be

reasonably expected to embark on the hazardous course of litigation.

The two areas where there has been most pressure for reform have been the
exemptions for contractual/ commercial matters and personnel. There have been a
number of arguments against any chahge. The existence of other machinery for

scrutiny of these areas and the idea that the Ombudsman

There is no rule that the complainant must be a British citizen, but in general
either he or she must be resident in the United Kingdom or have been present in the
United Kingdom or on a British ship or aircraft when the offending action occurred,

or the action concerned must relate to rights or obligations arising in the United

Kingdom.

There is also a time bar the Ombudsman may investigate a complaint only if it

is made to an MP within twelve months from the date when the citizen first had
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notice of the matter complained of, except where special circumstances justify the

Ombudsman in accepting a complaint made after a longer interval.

It is for the Ombudsman to determine whether a complaint is duly made under
the Act; in practice, many complaints identify the injustice that has been suffered
more closely than the maladministration which caused it. The Ombudsman has an
express discretion to decide whether to investigate a complaint. But the Act does not
protect -the Ombudsman if he or she takes up a complaint on a matter outside
jurisdiction and the Ombudsman's acts are subject to judicial review, though the court
is unlikely to intervene concerning his or her discretionary decisions. If the
Ombudsman were to act outside jurisdiction for instance by investigating the actions

of a local authority, no one could be held lizble for the obstruction or contempt for
refusing to supply information. Questions as to the extent of the Ombudsman’s
powers may involve difficult legal issues, for example regarding the extent to which

the acts of court officials may be investigated.*
4. Work of the Parliamentary Ombudsman

4.1. Who Can Complain?

An important feature of the idea of the Ombudsman is that the Ombudsman

should be accessible to the individual. But in the Britain the citizen has no right 1o

%% Bradley and Ewing, Constitutional and Administrative Law, op.dit. p.759-760
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present a complaint to the Parliamentary Ombudsman. In the first instance the
complaint of maladministration must be addressed by the person who claims to have
suffered injustice to 2 Member of Parliament (MP). It is for the MP to decide whether
to refer the complaint to the Ombudsman. Usually complainants will send the
complaint to their constituency MP but the Act does not require this. When the
Ombudsman receives a complaint from a private person that is clearly investigable, it
may be sent with the complainant’s agreement to his or her MP, with a statement that
the Ombudsman will investigate it if the MP wishes this to be done. Although many
critics wish to see it removed in favour of direct access, the ‘MP filter” was upheld by
the select committee of the Commons on the Parliamentary Ombudsman in
1993.Section 6 (1) of the Act spells out who can complain. In essence it provides that
complaints can be made by any individual or body of persons, whether incorporated
or unincorporated. Local authorities, nationalized industries or other bodies appointed
by a Minister or by government department, however, can not make complaints.
These exclusions are designed to emphasize the character of the Ombudsman as
someone who arbitrates between the government and the governed but who does not
hear co.mplaints by one department against the other. The complaint must be made by
person aggrieved or a personal representative. It must be submitted through MP, as
mentioned before, within twelve months from the date on which the person aggrieved

first had notice of the matters alleged in the complaint but the Ombudsman hazs a
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discretion to allow a claim to proceed outside that time limit. The complainant must
be resident in the United Kingdom or the complaint must relate to action taken while
he or she was present in the United Kingdom.™

4.2. MP Filter:

Regarding the “MP filter”, there has always been a debate in the The United
Kingdom. It is normally considered as a hurdle in the way of direct access of the
members of public to the Ombudsman’s office. This matter was considered by the
Select Committee in 1993-94. Tt conducted a survey of the Members of Parliament in
order to ascertain their views on the matter, The majority supported to keep the filter
on. The committee commented:

“Tt is clear that many Members value their role as champions of their
constituencies’ complaints and are unwilling to see this constirutional function in any

way bypassed or diminished.” |

The Ombudsman himself however argued forcibly that the filter was
‘potentially disadvantegeious to complainants’, inpart because individuals may feel
that their Member of Parliament would be unwilling to help them and because of the
administrative burden on Members of Parliament in transmitting material to the

Ombudsman. JUSTIC and National Consumer Council also argued for reform of the

WpP Craig, Administrative Law, op.cit. p.238, AW.Bradley, and K.D.Ewing, Constitutional and

Administrative Law, op.cit, p. 760,
Gary Slapper and David Kelly, The English Legal System, op.cit. pp- 369-370
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system. The Committee summarized the objections to the MP Filter as follows:The

public should have direct access to the Commissioner as a matter of right.

(a) The filter is an anomaly, almost unknown in other Ombudsman systems
(with the e:;zcéption of Sri Lanka and France). No such requirement exists,

for inistance, in the case of the Health S?rvice Commissioner.

(b) Individuals with complaints may be unwilling to approach an MP, while

desiring the Ombudsman’s assistance.

(c) The filter means that the likelihood of individuals’ cases being referred to
the Ombudsman will largely depend on the views and practice of the

particular constituency MP. Some look with more favour on the Office of

the Commissioner than others.

(d) The filter acts as an obstacle to the Ombudsman effectively promoting his

services.

(¢) The filter creates an unnecessary bureaucratic barrier between the
complainant and the Commissioner, involving considerable paperwork for

MPs and their ofﬁces.

The Committee concluded, however, that the advantages of retaining the filter

system over weighed these significant disadvantages.
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The idea is that the institution of Parliamentary Ombudsman is viewed as an
adjunct to Parliament. He aids Parliament in performance of its traditional function of
protecting the citizen, but is not intended to be an independent citizen protector. The
argument against allowing direct access has been bolstered by more practical
considerations. It is felt that in a country with a large population direct access would
i:hcc an impossible burden upon the Parliamentary Ombudsman. The disadvantages
in not allowing direct access have partly been overcome by a system whereby the
Parliamentary Ombudsman passes onto the relevant MP 2 complaint which he
receives directly from an individual, as discussed above. But ultimately, no doubst, it is

preferable if individuals could have direct access to the Parliamentary Ombudsman.*

4.3. Procedure of Cdmplaint Handling:

The Parliamentary Ombudsman has a considerable choice as to the method of
invcstiétion and poss‘es.scd wide powers in relation to the obraining of evidence. In
fact this is a three- stage procedure which is divided into screening, investigation and
report.When the Parliamentary Ombudsman receives a complaint from an MP, it is
his discretion to decide whether it is to be investigated or not. If he deems proper to
investigate it then he has to determine whether it falls within jurisdiction. This process

is called screening where principally those cases are removed which Parliamentary

M larie Barnen, Constitutional and Administrative Law opcit pp. 773780, PP Craig,
Administrative Law, op.cit. p.238, AW Bradley, and K.D.Ewing, , Constitutional and Administrative
Law, op.cit, p. 760, Gary Slapper and David Kelly, The English Legal System, op.cit. pp. 369-370
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Ombudsman lacks jurisdiction. If he does decide to carry on with the investigation, he
must afford the principal officer of the department or authority concerned, and any
other person alleged to have taken or authorized the action complained of , any
opportunity to comment upon the allegations. Investigations are conducted in private
but the Parliamentary Ombudsman has a broad discretion as to the type of
information required, the persons who are questioned and whether any person may be

represented by counsel, solicitor or otherwise in investigation.*”

Normally one of the Parliamentary Ombudsman’s staff examines the relevant
department files. The Ombudsman has wide powers of compelling ministers and
officials to produce documents and has the same powers as the High Court in England
or tﬁe Court of Ses;ions in Scotland to compel any witness to give evidence. The
Parliamentary Ombudsman’s investigation is not restricted by the doctrine of public
interest immunity. No obligation to maintain secrecy, whether derived from any
enactment or any rule of law, applies to the disclosure of information for the purposes
of an investigation under the Act, nor can the Crown claim Crown privilege in respect
of such documents. The only documents which are statutorily privileged are those
certified by the Secretary of the Cabinet, with the approval of Prime Minister, to
relate to proceedings of the Cabinet, or a committee of the Cabinet. Willful

obstruction of the investigation is treated as the contempt of court, Provision is made

™ Section 7 (1) and (2) The Parliamentary Commissioner for Administration Act 1967, available at
http://~rerw. statutelaw.gov.uk/ last accessed: 17-1-2010
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for the payment of expenses to the complainant or to a person involved in the

investigation. An investigation by the Parliamentary Ombudsman does not, however,

invalidate or suspend action taken by an authority.*®

Section 10 of the Act lays down the procedure of reporting about the investigation

as following >

¢  Inany case where the Commissioner conducts an investigation under this Act

or decides not to conduct such an investigation, he shall send to the member of

the House of Commons by whom the request for investigation was made {orif

he is no longer 2 member of that House, to such member of that House as the

Commissioner thinks appropriate) a report of the results of the investigation

or, as the case may be, a statement of his reasons for not conducting an
investigation.

. In any case where the Commissioner conducts an investigation under this Act,

he shall also send a report of the results of the investigation to the principal

officer of the department or authority concerned and to any other person who

is alleged in the relevant complaint to have taken or authorised the action

complained of.

% The Parliamentary Commissioner for Administration Act 1967, Section 8. See also: Gary Slapper
and David Kelly, The English Legal System p.370, PP Craig, Administrative Law, op.cit. p. 239,
AW Bradley, and K.D.Ewing,, Constitutional and Administrative Latw, op.cit, p. 760

" Section 10, The Parliamentary Commissioner for Administration Act 1967
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e  If after conducting an investigation under this Act, it appears to the
Commissioner that injustice has been caused to the person aggrieved in
consequence of maladministration and that the injustice has not been, or will
pot be, remedied, he may, if he thinks fit, lay before each House of Parliament
a special report upon the case.

e  The Commissioner shall annually lay before each House of Parliament a
general report on the performance of his functions and may from time to time
lay before each House of Parliament such other reports with respect to those
-functions as he thinks fit.

«  For the purposes of the law of defamation, any such publication as is
hereinafter mentioned shall be absolutely privileged, that is to say—

1. the publication of any matter by the Ombudsman in making a report to
either House of Parliament;

2. the publication of any matter by a member of the House of Commons in
communicating with the Commissioner or his officers for those purposes
or by the Commissioner or his officers in communicating with such a
member for those purposes;

3. the pusblication by such a member to the person by whom a complaint was
made, of a report or statement sent to the member in respect of the

complaint;
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4. the publication by the Ombudsman to such 2 person as is mentioned above
of a report sent to that person.

A minister has no power to veto an investigation, but may give notice t0
the Parliamentary Ombudsman that publication of certain documents or
information would be prejudicial to the safety of the state or against public
interest; this notice binds Parliamentary Ombudsman in making his or her
report.}?

4.4. Implementation of Decisions:

The Parliamentary Ombudsman has no executive powers and no formal
power to award a remedy. Thus he or she cannot alter a departmental decision
or award compensation to 2 citizen, although an appropriate remedy may be
suggested. If the recommendations are not complied with, a special report can
be submitted to the Parliament, but the Parliamentary Ombudsman can do
nothing formally beyond this.

This should not lead to the supposition that the investigations are
fruitless. On the contrary the Parliamentary Ombudsman’s reports have led 1o
a wide range of remedies. This is apparent from the annual report of the

institution. **

M Tbid. Section 11 (3)
5 Thase reports are available at: hup://www.ombudsman.org.uk/improviag services/index.html last

accessed: 18-1-2010
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A minister will usually be under strong obligation to accept the
Parliamentary Ombudsman’s findings and take corrective measures, but a
report might have such political implications that a minister could come
under pressure not to accept 'd.le recommendations. To support the
Parliamentary Ombudsman in such a situation, and to wa;ch over the office,
Select Committee is appointed by the House of Commons to examine the
reports laid in the Parliament. This commirtee takes evidence from the
departments concerned and reports to the House on the Parliamentary
Ombudsman’s work. However, it should not be taken as a court of appeal
from the Parliamentary Ombudsman’s decisions. This committee in its first
annual report criticized the narrow way in which the Parliamentary
Ombudsman was interpreting his jurisdiction. It recommended an extension of
the Parliamentary Ombudsman’s powers to cases where the departmental
procedure for reviewing a rule, or the grounds for maintaining it, could be
shown to be defective. It has more than once recommended that
Parliamentary Ombudsman’s should be given powers to investigate personnel
matters and staffing within the Civil Service. Nonetheless it has been more
successful in helping to ensure the provision by departments of adequate
remedies and the improvements of defective procedures than in effort to

remove limits upon the Parliamentary Ombudsman’s jurisdiction. In 1993, the
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committee made a valuable study of the powers and work of the Parliamentary

Ombudsman following this in 1995 with an excellent report on the theme of

maladministration and redress.’*

5. Evaluation of the Performance of Parliamentary

Ombﬁdﬁman

5.1. Analysis of the Role of Parliamentary Ombudsman:

According to the Parliamentary Ombudsman’s office itself the role of this office is
the following:

“We provide a service to the public by undertaking independent investigations into
complaints that government departments, a range of other public bodies in the
UK, and the National Health Service in England, have not acted properly or
fairly or have provided a poor service™"*

The role of Parliamentary Ombudsman has developed considerably since the office
was first introduced in the United Kingdom. The scope of bodies within the
Parliamentary Ombudsman’s jurisdiction has been expanded, and we have

seen creation of commissioners for health and local government. The idea of

W A W.Bradley, and K.D.Ewing, , Constitutional and Administrative Law, op.ait, p. 761, P.P Craig,
Administrative Law, op.cit. p. 240

8 hep://wwrw.ombudsman.org.uk/ pdfs/ar 05.pdf last accessed: 20-1-2010
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an Ombudsman has taken hold more generally and has been applied in area
such as banking and insurance. The role of Parliamentary Ombudsman still
however, is a matter for debate. There are at least three ways in which the
Parliamentary Ombudsman can be viewed.

The first is to see the Parliamentary Ombudsman’s main task as the
remedying of individual grievances caused by neglect, bias or inattention
within the ad.n_ﬁxﬁsn'ation. In performing this role the Parliamentary
Ombudsman operates as an adjunct to Parliament aiding that body in the
protection of the individual. The MP filter, the absence of the power to award
remedies and the duty to report to Parliament, all reinforce this perspective.
This picture of Parliamentary Ombudsman sees the job as essentially or
primarily concerned with the avoidance of mistakes. The jurisdictional divide
between the court and the Parliamentary Ombudsman serves to emphasise
this. Each is responsible for ensuring the avoidance of mistakes within its own
sphere of responsibility, and this is so even accepting that there is some overlap
in this respect. There is no doubt that correction of individual grievances
constitutes an important aspect of the Parliamentary Ombudsman’s work. It is
facilitated by the adoption of a two-track system, with a more and less

intensive type of investigation depending upon the nature of the complaint.
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The existence of a fast track procedure will, hopefully, make the system more
attractive to MPs who sends the references.*

A second way in which the Parliamentary Ombudsman could be
viewed preserves the mistake avoidance approach, but seeks to expand the
existing jurisdiction. There are suggestions that citizens should have direct
access 1o the Parliamentary Ombudsﬁlan, and that the discretion to take cases
even if they are within the jurisdicdon of the ordinary courts should be
generously exercised. Some advocate this as a means of obtaining the
expeditious and cheap disposition of justice. There are in addition suggestions
that the Parliamentary Ombudsman shuoud have remedial power, directly or
indirectly. The Parliamentary Ombudsman would be able to give remedies in
his own capacity or be able to apply to the court for grant of relief. The image
of the Parliamentary Ombudsman as a small claims administrative court
emerges.

The attractions of this second approach are obvious, but it is
problemarié. The suggestion that the Parliamentary Ombudsman should be a
form of small claims court would involve a fundamental re-orientation of the
Parliamentary Ombudsm;n ‘s original role. This is not logical bar to
proceeding further, but is worth stating nonetheless. The effects of such 2

change need to be thought through. It is clear that any move in this direction

P P Craig, Administrative Law, op.dit. p. 243
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would entail an expansion in personnel and the transformation of the
Parliamentary Ombudsman into a judicial figure with a bureaucratic
hierarchy. Benefits of the present system particularly those of informality of
procedure and negotiated settlement, would be lost or placed in jeopardy.
There would be a tendency for the process to become adversarial in nature.

| Procedures would become more rigid. Many of these comments apply with
equal force to suggestions that Parliamentary Ombudsman should have power
to award a remedy himself. Such a power is bound to generate demands for
more formal hearings before being condemned, the right to representation and
other safeguards normally associated with judicial proceedings.””

The suggestion that the Parliamentary Ombudsman should liberally exercise the discretion to
hear complaints that are within the courts’ purview also has important implications.
There is bound to be some overlap berween the Parliamentary Ombudsman and the
courts. The nature of administrative law precludes rigid statement that a matter is or
is not within the purview of the courts. The reason for caution is the danger of there
being two inconsistent views upon the same subject-matter or the application of the
same view in an inconsistent manner. There is a link between this point and the
possibility of the Parliamentary Ombudsman applying to a court for the award of a
remedy. If the Parliamentary Ombudsman did have this power and also liberally

interpreted the discretion to take cases that could come before the court, we would be

3 Tbid. p.244
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faced with the following complex situation. Let us assume that in some cases the
Parliamentary Ombudsman might reach a result inconsistent either with the
principle, applied it in a way in which court would not. The Parliamentary
Ombudsman approaches the court claiming maladministration. Either the court
accepts the charge and grants the remedy, in which case the dual system of
jurisprudence would be a reality, or the court would look to the substance of the
charge and reassess whether maladministration had taken place. If the court re-
examined the matter and found that the action called maladministration could not be
thus dubbed because, for example, estoppels should not bind the Crown, then the
dual system of jurisprudence would be avoided, but 2 cumbersome and partial form
of review would have taken place.*

It might be argued that these fears are misconceived because the courts and the
Parliamentary Ombudsman are doing different things. The courts are concerned with
the limits of jurisdiction and the principles on which discretion should be exercised,
while the Parliamentary Ombudsman focuses on principles of good administration.
We are in danger of allowing form to blind us from substance. Whether, for example,
a representation should bind is the substantive question. The conclusion may be
expressed in the affirmative or negative. To imagine that there is no conflict if the

conclusions are reached under different labels called wltra vires or good administration

M hid, p.244
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is shor.t-sighted. We a're'back once again with 2 dual system of jurisprudence or to put
it more neutrally, a dual set of values being applied to the same problem.

If this second view of the Parliamentary Ombudsman is indeed felt to have
deficiencies, the office could still be expanded in a third direction. Proponents of this
view accept the limited mistake avoidance role of the Parliamentary Ombudsman ,
outlined as the first view, but advocate an expansion of the jurisdiction in a different
direction. This is to ask the Parliamentary Ombudsman to draw attention to lessons
that should be learned from individual cases in order to improve administrative
practice generally. This would not mean neglect of individual cases. It would be an
additional task. The investigation of individual cases would be a catalyst for
discovering more general administrative deficiencies. This could be particularly
helpful given that MPs do not at present seem to pay undue regard to the
Parliamentary Ombudsman’s role in addressing individual grievances.*”

It is clear that the Parliamentary Ombudsman already fulfills this general
function to some degree, s a glance at any of the annual reports will confirm.
Problems in individual cases lead to the discovery of a more general concern and
result in recommendations for changing the administrative practice that gave rise to
the initial problem. The Select Committee has emphasized that the Parliamentary

Ombudsman may have a role in assessing whether an agency’s performance has

 Ibid.p.245



matched up to the standards laid down in the Citizens’ Charter’®, It has, moreover,
been accepted that reports of good administrative practice should be circulated to the
departments, and that departments should provide a response to 2 finding of
maladministration, indicating the publication of the Parliamentary Ombudsman’s
newsletter, Insight, which is designed, inter alia, to raise awareness of the lessons to
be learned from past investigations.™"

5.2. Performance:

In library research we have only one possible way of judging the performance of
the Parliamentary Ombudsman Office; by studying the annual reports which it has
been publishing at the end of the year and presenting them in the Parliament. They
are deemed to be a reliable source because they are presented in the Parliament and
the Parliament does not accept any reports without due debate and scrutiny. Thus in
the following pages we will try to evaluate the performance ;:f this Office by looking
into the number of enquiries it dealt with, the investigations it conducted and
concluded and the outcome of its reports and recommendations about those cases it

dealt with. We will also try to know if there have been any judicial reviews of its

30 The Citizens’ Charter initiative was launched by the Conservative Government in July 1991. It
basically sough, inter alia, the improvement of service provided by the public bodies, to create more
effective complaints procedures and to provide berter redress for the individual when services go badly
wrong, One outcome of this initiative has been the appointment of so-called *lay adjudicarors” to deal
with claims for redress which have not been dealt with satisfactorily by the officials concerned. The
Inland Revenue was the first in the field to appoint 2 "Revenue Adjudicator” in 1995, the Home Office
appointed “Prisons Ombudsman” for England and Wales and in 1597 the Child Support Agency
appointed an Independent Case Examiner. See: A.-W.Bradley, and K.D.Ewing, , Constitutiona! and
Administrative Law, op.cit, p. 766,

¥1p P Craig, Administrative Law, op.cit. p.245
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recommendations and what the outcome of those reviews has been. The annual
reports which are available are very detailed and discussed many other relevant things
1o the Office 100 but we are only concerned with the facts and figures indicated to
above to judge the performance of the department as a whole.

In 1992 the Parliamentary Ombudsman received 945 complaints, which were 144
more than in 1991. Twenty eight percent of these were accepted for investigation.
The main reason for rejecting the complaints was because they did not come under
the categories mentioned in the Act. More specifically 43 percent were rejected
because they did not concern with administrative action as required by the law.
Twenty four percent were rejected because the applicants had the rights of appeal t0 2
tribunal. Ten percent of complaints failed because the authority was not with in the
scope of the Parliamentary Ombudsman’s jurisdiction, and interestingly a large
number of the complaints were against the courts and other legal bodies. Six percent
were rejected because they concerned with personnel matters and six percent were
rejected in the exercise of Parliamentary Ombudsman’s discretion. In 103 of the

completed cases the complaint was found to be fully justified; it was held to be

partially justified in 74 cases.**

32 The facts and figures in this part have been mainly taken from the annual reports available at the
official web site of the Parliamentary Ombudsman{now called Parliamentary and Health Sesvice
Ombudsman PHSO) . See: hutp://www.ombudsman.org.uk/about us/our plans/archive.html last

accessed: 20-1-2010
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Another way of looking at the performance is to look into the number of cases
concluded and the number of reports issued. In

1997-98, 2,055 cases were concluded as compared with 1,047 in 1992. The number of
reports of full investigations in 1997-98 was 376, while the comparable figure for 1992
was 190. Tn 2001-2002, there were 2,139 complaints, an increase of 24 percent the
previous year while 1,988 complaints were concluded

In the year 2004-5 the Parliamentary Ombudsman office accepted 4,189 new
complaints for investigation, an increase of 988 (30%) from the past year. This
number included 1,017 cases already in hand from the previous session taking the
total to 5,206, Although out of that number 2,886 cases were concluded during the
year, the increase in the number of new cases accepted for investigation meant that
the office began 2005-06 with 2,320 cases in hand. This presented a major challenge
and the Parliamentary Ombudsman had to put in place a number of measures to cope
up efficiently with the situation.

To make the targets easier to understand and the performance easier to measure
and assess, the Parliamentary Ombudsman Office introduced a set of simple, clear
operational targets based on the length of time it takes for a case to be completed -
measured from the time complaint is received until a decision is reached.

At the start of the year the Office recognized that if it were to engage staff fully in

the changed programme, it should expect to complete between 5-10% fewer
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complaints. But it exceeded the target by reaching decisions on 2,886 cases compared
with 2,895 in 2003-04 During 2004-05 the Office reached a decision on 94.9% of
Parliamentary cases within 12 months (against a target of 95%) and exceeded the
target for Health Service complaints reaching a decision for 86.8% of cases while the
target was 80%.

The Office met all its service standards with the exception of its aim of completing
80% of Parliamemarf cbmplaints within three months. This was due to a significant
increase in the number of complaints received and it has implemented a range of
measures to respond to this situation. In addition to the work on complaints
Parliamentary Ombudsman office dealt with 11,689 enquiries and requests for
information within the target response times. Enquiries include complaints which
could not be investigated because they were not within the Parliamentary
Ombudsman’s jurisdiction or were premature, for example because they have not
been referred by a Member of Parliament or have not been considered locally under
the NHS complaints system. In addition to grievance redress the Office of the
Parliamentary Ombudsman published various report making recommendations to
the government to for the improvement of services of various departments,

particularly National Health Service **

3 See detailed Annual Report of Parliamentary Ombudsman for the year 20045 at:
http://wrwrw.ombudsman org uk/pdfs/ar 05.pdf. last accessed: 20-1-2010 :
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During the next session of 20056 Number of enquiries the Parliamentary
Ombudsman dealt with was 21,397. Among them Requests for information were
16,527 (77%), Premature complaints 3,553 {17%), Bedy out of jurisdiction 64% (3%),
Subject out of jurisdiction 439( 2%), and Other discretionary closures were 223 (1%).

The Office began 2005-06 with 2,320 cases in hand. During the year 3,162 further
cases were accepted for investigation. The output of completed cases fell dﬁring the
first half of the year as the Office embedded its new business approach and case
management system, The number of cases in hand reached its highest point of 2,700
in October 2005. The Office implemented an action plan to clear the backlog of cases
awaiting allocation and, as a result, by the year end it had concluded 25% more cases
than it did in 2004-05 and reduced its overall caseload by 20%. The number of cases
accepted was 4,189. The Office reported on 2,886 cases. Among this toral number
1,715 cases were of parliamentary nature while rest of them were related to National
Health Service.

Of the comﬁla.i.nts that were investigated in 2005-06, 37% were upheld in full,
30% upheld in part and 33% not upheld. A single case referred to Parliamentary
Ombudsman on behalf of a complainant may include complaints about more than
one body - for example, a complainant might complain about the actions of the

Disability and Careers Service and Job centre Plus. It is therefore important that, as
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well as recording the number of cases concluded, the number of bodies complained
about should also be recorded.’

The cases accepted by the Parliamentary Ombudsman in the year 2006-7 were
lesser than that of the previous year. First, the Office introduced a more robust
process for deciding whether it could and, if so, whether it should accept a case for
investigation. Its aim has Becn to ensure that its decisions to accept cases for
investigation are correct in law, consistent, speedy and strategic -in line with the
Ombudsman’s role as a complaint handler of last resort.

Secondly, promoting better local complaints handling and resolution was one
of our key objectives. The assessment process therefore ensured that the body
complained about had an opportunity to resolve the complaint. Also, where
appropriate, it ensured that the complainant had made use of any appropriate second
tier complaint handler, such as the Adjudicator or the Healthcare Commission.
Before the Parliamentary Ombudsman Office accepted a case for investigation it
wanted to be satisfied that:

A. the complaint was properly within the Ombudsman'’s remit and the body complained
about had not been able to resolve ir; |
B. There was evidence of maladministration leading to un-remedied injustice;

C. There was a reasonable prospect of a worthwhile outcome to its investigation.

 Detailed Annual Report of 64 pages available at: hup://www.ombudsman.org.ul/pdfs/ar 06.pdf
last acessed: 20-1-2010
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The Parliamentary Ombudsman Office had also established a much clearer
distinction between cases where it intervene to secure a positive outcome for a
complainant without the need to launch an investigation, and cases where it
investigated and reported. Therefore, in future it will be able to report more
accurately and comprehensively on those cases where its intervention short of an
investigation had secured the resolution of a complaint, which was an important
aspect of its work. Such cases were then recorded as concluded enquiries.

A substantial number of cases were initially accepted for investigation but afterwards
closed as an enquiry. This was because the Office reassessed all cases

in hand when it adopted the assessment process described above. Thus, 373 cases were
closed as enquiries rather than as investigations. Overall, while the number of
investigations reduced, our overall workload remained substantially unchanged as
more work was being done at the enquiry stage. The changes were more of
presentation than of substance So it dealt with over 14,000 enquiries during the year.
Of these, around 4,400 (31%) were requests for information and just over 9,800 (69%)
were requests to investigate. Of the requests to investigate: 17% were accepted for
investigation, 28% were not properly made (for example, not referred by an MP)
23% were premature, 18% were out of remit, 3% were withdrawn by the
complainant, In a further 11% of cases we decided not to investigate (for example,

because there was no evidence of maladministration).
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The year 2006-07 began with 1,862 cases in hand. During the year the Parliamentary
Ombudsman Office accepted a further 1,682 cases for investigation. The output of
completed cases of 2,927 in 2006/07 exceeded the number of cases accepted for
investigation during the year by 1,245 and as a result the m hand figure reduced by
67% to 617. This year particular emphasis was laid on reducing the number of in
hand investigations that were over a year old, which resulted in a 65% reducrion.in
the number of these cases from 234 to 73.

In 2007 March the Parliamentary Ombudsman Office celebrated its 40the
anniversary of its establishment. Of the complaints investigated in 2006-07, 34% were
upheld in full (compared with 37% in 2005-06), 28% were upheld in part (30% in
2005-06) and 38% were not upheld (33% in 2005-06).The increase in the not upheld
rate reflects the changing profile and nature of the complaints the Office reported on.
For example, continuing care cases have high uphold rates. In 2005-06, these made up
33% of complaints reported on (pushing up the overall uphold rate), but in 2006-07
the proportion of continuing care cases had reduced to just 15% of complaints
reported on.

All the recommendations Parliamentary Ombudsman made during that year
have been accepted or are currently being considered by the body or practitioner
complained about. The majority of recommendations in our health investigations

focused on an apology or some action to prevent a recurrence (for example, a review

262



of or changes to procedures, or staff training). Others included action to remedy the
failure identified, or reconsideration of the decision. The majority of
recommendations in the Parliamentary investigations focused on financial
compensation for inconvenience or distress. Others included an apology, financial

compensation for loss or an action to remedy the failure identified.”

In the year 2007-8, in line with the new robust assessment processes
introduced in 2006-07, enquiry cases were closed, following decisions on whether the
Parliamentary Ombudsman Office could accept the complaint for investigation (that
is, if it is within its jurisdiction); and, if it can, whether it should, through assessment
of:

a. whether the body complained about has had a proper opportunity to resolve it;

b. whether there is evidence of maladministration leading to an unremedied injustice;
c. whether there was a reasonable prospect of a worthwhile outcome to an
investigation.

In some cases, it might be possible to resolve cases through intervention short
of an investigation by working with the relevant parties to the complaint and the
Parliamentary Ombudsman would do this wherever possible.

During the year, the Office:

¥ For all those facts and figures and many other aspects of the work of Parliamentary Ombudsman in
the year 2006-7 see Annual Report of 20067 at : hutp://www.ombudsman. org.uk/pdfs/ar 07 pdf, last

accessed: 20-1-2010
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a. closed 11,698 enquiries (assumption 16,000);

b. closed 3,551 of these after further detailed assessment of whether the complaint
should be accepted for investigation (assumption 5,000);

c. ended ﬁhc year with 1,316 enquiries in hand (forecast at or around 750); .
d. had a further 191 enquiries in hand which had been referred back to complainants
for further information. |

The shortfall in cases closed and increase in cases in hand was partly due to the
reduction in enquiries received and partly to other factors, such as productivity and
resourcing issues which are now being addressed. As a result of this, only 76% of
enquiries were closed within 40 days against our service standard target of 90%.

During the year, :
e 951 cases were accepred for investigation {assumption 1,400);

completed 959 investigations (assumption 1,400);

ended the year with 618 investigations in hand at 31 March 2008 (forecast aim at or

around 620); and

had 73 cases over 12 months old at 31 March 2008 (target 60).

Overallthe Office improved completion of cases within six months from 43% in

200607 to 45% but remained short of our target of 55%, reflecting the increasing

complexity of cases teken on for investigation; and it also improved overall
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performance against its standard for completion at 12 months from 79% to 87%,
exceeding its target of 85%.

As a whole, during the year the Office fully upheld 37% of complaints
investigated t34% in 2006-07); partly upheld 18% (28%); and did not uphold the
remaining 45% (38%) The picture was quite different for Parliamentary and Health
investigations. The Office upheld the complaint in full or in part in 68% of
Parliamentary investigations. In Health investigations it upheld the complaint in full
or in part in 49% of cases. Over 99% of the recommendations it made during the year
have been accepted or considered by the body or practitioner complained about. The
majority of recommendations in its Parliamentary investigations were for financial
compensation for inc:on.venience or distress, underlining an apology. Others included
financial compensation for loss, or some action to remedy the failure identified.

The majority of recommendations in its Health investigations focused on an
apology or reconsideration of the decision. Others included action to remedy the
failure identified, or some action to prevent a recurrence (for example, a review of or
changes to procedures, or staff training). Financial remedies have also featured, for
example as compensation for direct financial loss or in recognition of the distress and
inconvenience caused by poor complaint handling.

During the year the Parliamentary Ombudsman Office received 207 requests

for information under the Freedom of Information Act and Data Protection Act
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(over 250 were received in 2006-07). It reported last year that due to the volume of
requests and specific difficulties with responding to many of these (due to the special
legislative position of the Ombudsman),it did not always meet the statutory
timescales for responding to requests. In 2007-08 the Office addressed this issue and
significantly reduced both the volume of cases in hand to 13 and the time taken to
reply.

As a measure of the performance of its own service, over the year the
Parliamentary Ombudsman Office received 773 complaints about it (significantly
down from 1,219 in 2006-07); resolved 964; and ended the year with 99 in hand (296
in 2006-07), exceeding the target of having no more than 120 in hand at the year end.

Since 1 January 2008 all complaints about Parliamentary Ombudsman have
been handled within a new ‘single-tier’ system, the service standard for which was 10
provide a substantive response on 90% of these within 16 weeks. During the year the
Office achieved 58%.

Of the complaints Parliamentary Ombudsman received about his own Office,
431 were about its handling of enquiries; 137 were about health investigations; 190
were about parliamentary investigations; and 15 were about the Freedom of
Information Act and the Data Protection Act. Of these, 107 were fully or partly

upheld, a significant improvement over the 157 in 2006-07, within which, errors
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upheld about its decisions were down from 34 to 22 while errors partly upheld were
down from 69 to 32 and service complaints were reduced from 54 to 53.

There were ten applications for judicial review of Parliamentary
Ombudsman’s decisions and two county court claims in the year. Of the ten judicial
reviews, nine were refused permission to proceed. The other judicial review was
granted permission to proceed but was dismissed by the court.

One of the county court claims was dismissed by the court; the other was withdrawn
by the claimant®

During the year 2008-9 the Office dealt with 16,317 enquiries and concluded
713 investigations, meeting five of its six operational targets.

Being accountable for its performance against the plans and targets it had set itself was
important to it. It continued to make big strides against its priorities, delivering a
significant programme of change in readiness for the new NHS complaints system
whilst at the same time managing its workload to meet five out of six of the

operational targets set out in its 2008-09 Corporate Business Plan.

Its Corporate Business Plan identified 2 number of key corporate priorities and
activities for the year. These were grouped into five areas as follows:

1. deliver an independent, high quality and accessible complaint handling service;

3 For a more detailed analysis of the performance of the Parliamentary Ombudsman and various
issues related to the performance during the year 2007-8 see the 95-page Annual Report of
Parliamentary Ombudsman available at: http://www.ombudsman.org.uk/pdfs/ar 08.pdf, last accessed:

20-1-2010
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2. capture and share the evidence from our casework and on our performance, and use
the expertise to drive improvements in public services and to inform public policy;

3. plan, deliver and manage change to achieve continuous improvement;

4. attract, positively engage and develop its peéple so that they drive the achievement of
its objectives; and

5. Use its systems and resources to effcctively support aﬁd manage the service that it
provided to the public.

During  the year it received 16,317 enquiries against a planning
assumption of 14,000. Enquiries to Parliamentary Ombudsman can be initiated by
telephone, email or in writing and its response time was monitored as part of our
performance reporting framework. Both its service standards for acknowledging
email and wrirten enquiries (100% in one and two days respectively) were met. Of the
‘er;quixics received, 7,608 related to parliamentary bodies, 6,229 were about health
bodies and 2,480 were about bodies outside its jurisdiction.

Enquiry cases were closed following decisions on whether it can accept the
complaint for investigation (that is, if it is within its jurisdiction); and, if it can,
whether it should, through assessment of:

a. whether the body complained about has had a proper opportunity to resolve the
complaint

b. whether there is evidence of maladministration leading to an unremedied injustice;
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¢. Whether there is a reasonable prospect of a worthwhile outcome to an investigation.
If possible, Parliamentary Ombudsman seeks to resolve cases through
intervention, short of an investigation, and this was a growing area of its work.

During the year, it closed 108 enquiries in this way (47 in 2007-08).

During the year the Office achieved its operational target of closing 80% of
enquiries within 40 days (76% in 2007-08); closed 15,639 enquiries against a planning
assumption of at or around 14,000 (11,698 in 2007-08), of which 108 were resolved
through intervention short of an investigation (47 in 2007-08); while closed 12,026 of
these after an initial assessment of whether the complaint could be accepted for
investigation against a planning assumption of at or around 10,700 (8,147 in 2007-08).
It closed 3,613 of these after further detailed assessment of whethef the complaint
should be accepted for investigation against a planning assumption of at or around
3,300 (3,551 in 2007-08). It ended the year with 2,175 enquiries in hand against a
forecast aim of at or around 1,350 (1,497 at 31 March 2008).

As part of the transition arrangements for the new NHS complaints system,
1,042 enquiries were forwarded to Parliamentary Ombudsman directly by the
Healthcare Commission during the last quarter of the year, and 961 of these were in
hand at the year end. If these 961 transited cases were excluded from the total of 2,175
enquiries in hand at the year end, this would leave a total of 1,214 enquiries in hand,

i.e. below the forecast of 1,350 in the 2008-09 Corporate Business Plan.
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Overzll, 79% of enquiries were either not properly made (that was, cases that had not -
been put to PHSO in writing or, in parliamentary cases, had not been referred by an
MP), or were premature, or about 2 body or matter that was outside our jurisdiction.
This remains a cause of continuing concern for Parliamentary Ombudsman as he
aims to ensure that people know whether PHSO is the right place for them to bring

their complaints, and, if it is, when the right time to do so is.

During the year Parliamentary Ombudsman Office concluded 72% of its
investigations within 12 months against its operational target of 80% (87% achieved
in 2007-08). It accepted 401 cases for investigation agginst 2 planning assumption of at
or around 750 (951 in 2007-08). It concluded 713 investigations against a planning
assumption of at or around -750 (959 in 2007-08). It ended the year with 308
investigations in hand at 31 March 2009 against a forecast aim of at or around 620
(620 at 31 March 2008 - this was a restatement from 618 due to the re-opening in the
year of 2 cases following complaints about its decision). It had 50 cases over 12
months old at 31 March 2009 against a target of no more than 60 (73 at 31 March
2008).

The outturn for its investigation work differed from its planning assumptions,
in respect of both the number of cases. accepted for. investigation and the number of
investigations concluded; and also from its target for the percentage of investigations

it hoped to conclude within 12 months.
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The reduction in the number of cases accepted for investigation reflects a
more rigorous approach to its assessment of cases when they first come to it, together

with an increase in the number of interventions short of an investigation that it

undertook.

It concluded 713 invesﬁgations against 2 planning assumption of at or around
750. This lower figure reflects the change in the nature of health investigations in the
second half of the year, when it extended the scope of a number of investigations
about poor complaint handling by the Healthcare Commission to include the
underlying initial complaint about the NHS body concerned, rather than refer the
case back to the Commission for further work, as it would have done previously. As
well as reducing the number of investigations it was able to conclude in the year, this

also increased the length of time that these investigations needed to take.

Whilst the failure to achieve its 80% throughput target for investigations was
primarily a result of the changes to the system for handling NHS complaints, it
remains concerned about the length of time that many of its investigations take to

conclude. It planned to review its investigation processes in 2009-10 with the aim of

reducing investigation throughput times in future years.
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During the year the Office of the Parliamentary Ombudsman fully upheld
37% of complaints investigated (37% in 2007-08) while partly upheld 15% (18% in
2007-08) and did not uphold the remaining 48% (45% in 2007-08).
It upheld the complaint in full or in part in 60% of parliamentary investigations (68%

in 2007-08) and in 48% of health investigations (49% in 2007-08).

Over 99% of the recommendations it made during the year have been
accepted or are currently being considered b.y the body or practitioner complained

about (99% in 2007-08).

The majority of recommendations in its parliamentary investigations were for
financial compensation for inconvenience or distress, underlining an apology. Others

included financial compensation for loss, or some action to remedy the failure

identified.

The majority of recommendations in its health investigations focused on an apology
or reconsideration of the decision, usually by the Healthcare Commission. Others
included action to remedy the failure identified, or some action to prevent a
recurrence (for example, a review of or changes to procedures, or staff training).
Financial remedies have also featured, for example as compensation for direct
financial loss or in recognition of the distress and inconvenience caused by poor

complaint handling.
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As a measure of the performance of its own service, over the year it received 910
complaints about its own self (773 in 2007-08). It resolved 768 (964 in 2007-08) and
ended the year with 238 in hand (96 at 31 March 2008, restated from 99 due to 2 small
number of data errors).

Tt provided a substantive response on 91% of these within 16 weeks, exceeding

its customer service standard and operational target of 90% (58% in 2007-08).

Of the complaints it received about itself
a. 732 were about its handling of enquiries (431 in 2007-08)
b. 122 were about health investigations (137 in 2007-08);
c. 38 were about parliamentary investigations (190 in 2007-08); and
d. 18 were about requests for information under the Freedom of Information Act
2000/Data Protection Act 1998 (15 in 2007-08). |
Of the total number of complaints about itself
2.103 (13%) was fully or partly upheld:
b. 74 were complaints about its service;
c. 18 were about enquiry decisions;
d. 5 were about health investigation decisions;
e. 3 were about parliamentary investigation decisions; and
f. 3 were about decisions relating to requests for information under the Freedom  of

Information Act 2000/Data Protection Act 1998.
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There were seven applications for judicial review of its decisions {ten in 2007-
08) and no county court claims (two in 2007-08). Of the'T judicial review applications,
six were refused perx;li;sion to proceed. The other application is still pending the
court’s decision.”
6. Conclusion:

o The re;son of establishing the Parliamentary Ombudsman Office is that before its
establishment there were a few remedies available to the common citizen in case .of
any grievance caused by the maladministration.. However those remedies had their
own limitations and problems. They were either expensive, taking a long time or not
well trusted by the common citizen.

e The main and foremost purpose was to check maladministration in the government
bodies.

e With the passage of time and realization of the significance of the its work the office
was established in many other spheres as well like Health Ombudsman, Local
government Ombudsman and Legal Services Ombudsman etc.

o Jurisdiction of Parliamentary Ombudsman included government departments, bodies
functioning on behalf of the Crown and bodies established under an Act of

Parliament.

W peo.//www.ombudsman.org.uk/ pdfs/ar 09.pdf, last accessed; 20-1-2010
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e The complaint must be presented to 2 Member of Parliament who in turn sends it to
the office of Parliamentary Ombudsman.

» Sending complaint through MP has been a point of debate. There is a strong opinion
against it but after much deliberation by the Parliament over the issue, finally it has
been decided to keep this filter.

o The performance of the Office of Parliamentary Ombudsman has been satisfactory
and improving year by year. Benefiting from past experience the office gradually kept
bringing changes and improvements in its way of handling the complaints. Though
its jurisdiction has been expanding, but it has managed successfully to tackle the
situation.

o Its performance over the years and improvement in the quality of its work shows that
it has been true to .ir.é vision that is to make it service available to all who need it; to

. operate open, transparent, fair, customer-focused processes; to understand complaints
and investigate them thoroughly, quickly and impartially and secure appropriate

outcomes and share learning to promote improvements in public service.
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Chapter five:

Application of Wildyat al Mazalim in Pakistan: Wafagi Mobtasib

(Federal Ombudsman)

1. Introduction:

Pakistan is a country which came into existence in the name of Islam. Its
constitution stipulates in its provisions that the government would make efforts to
enable its citizen to lead their lives in accordance with the teachings of Islam. K in
reality teachings of Islam are followed, it will certainly result in good, clean and
transparent system of governance. Unfortunately good and transparent governance
system is an unfulfilled dream of the Pakistani nation for the last many decades sinc?
the inception of this country in 1947. After the 1977 Martial Law, the then ruler
General Muhmmad Ziaul Haq began steps of Islamization and like every new ruler
promised the nation to provide it with a corruption free system of government.
Among many steps which his government took for this purpose, one was the
establishment of the institutionof Wafigi Mobtasib which has been, no doubt, a
successful institution which has achieved its goal of providing a forum to the
common citizen where he or she can bring forth a complaint against any misuse of

power or maladministration by the government officials with an ease which is not
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available to him or her in judicial system. The performance reports which have been

discussed in this chapter are a proof that the institution has been successful in

building the confidence of common citizen in its working.
2. The Background of the Institution

Grievance redress role of the government is not a new phenomenon. The idea
of investigating complaints against the gévemment officials is rooted deep into the
ancient times. It has existed in one form or another throughout the history of human
civilization. Heads of a clan, tribe a dynasty had exercised this role in various phases in
human history with different scope .and varying degrees of effectiveness. As an
institution to investigate complaints against administrative machinery the idea of
Ombudsman is as old as public administration itself.”* Many countries of the world
established such institutions throughout the ages with different names varying
functions and powers to achieve the objective of redressing public grievances arising
against the state functionaries. The Ombudsman like institutions in one or other form
had remained in existence throughout the history of human civilization. In fact it had

been familiar to all rulers who were concerned with the happiness and welfare of their

% For the history of grievance redress mechanism within Muslim states sec chapter two of this
dissertation.
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subjects. The Roman and Persian (Sassanid) rulers had established practices of

investigation of complaints against the royal officials.*”

It must be kept in @d that the institution of Wafagi Mobtasib has its
foundations in the Islamic concept of accountability. In fact accountability is the
cardinal feature of Islam, the very spirit of our faith. All of us are accountable to Allah
for each and every moment of our lives and shall have to give an account of al our
deeds on the Day of Resurrection. Further, Islam being the complete code of kife not
only concerns itself with man’s spiritual life but encompasses every sphere of his
activities. It lays equal emphasis on fairness of man’s relationship and dealings with his
fellow beings. Especially those who are in a position to exercise authority on others

are required to do so with utmost honesty, justice and equity.*

The realization of the need for a grievance redress mechanism initially
prompted the setting up of internal grievance redress system by the government
agencies themselves but soon it became clear that these systems were not reliable.
Instead of redressing public complaints impartially, these institutions tended to protect

the culprit. Restoration of public confidence in the government’s ability and sincerity

3% Malik, Dil Muhammad, Ombudsman: the development in Pakistan, Pakistan law Journal 1982, p.96
¥ Annual Report of the Wafagi Mobtasib for 1985, p. 5, 6
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to redress their complaints now depended on the creation of an impartial and

functionally independent institution of the Ombudsman.*!

The raison d’étre for setting up the institution of the Wafigi Mobtasib, thus,
was to institutionalize a new mechanism for redressing injustice done to citizens by
public; functionaries. It was sought to set up a system which combines judicial
impartiality, adequate investigative capability, pragmatic flexibility in its procedures

- and professional insight into the labyrinth of the modern administrative structure.’®

The modern society is a bureaucratic society. Over time, there has been a
stupendous expansion in the size, functions and importance of public bureaucracy.
This has brought about an immense increase in the degree aﬁd range of interaction
between administration and citizens. In today’s world, the welfare and happiness of an
individual citizen greatly depends on decisions, acts and omissions of the
administrators. Hence there is a need of effective control of the bureaucratic
apparatus. The sheer size and the range and scope of bureaucracy has however,-
dwarfed the traditional mechanisms of control. So the need for providing an
institutional forum with much wider functional sweep, to which the citizens may turn

without expenses or formalities, has become all the more evident. Setting up the

*! Islamuddin, Towards Understanding the Ombudsman Idea (booklet without any publication data
available in Wafigs Mobtasib Library, Islamabad)) p.4
*? Annual Report of the Wafigi Mobtasib for 1985, p. 5,
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institution of the Ombudsman represents a response to this need which has been

universally felt both in the developed and the Third world Countries.*

The problems facing the under developed third world countries are however,
much more complex. Mostly, they are new nations, which won independence from
colonial rule after the Second World War and are still engaged ina difficule su'ugglé to
find solid footing. These countries are politically under developed, socially and
economically backward. Hence within these countries the bureaucracy has come to
play a pivotal role and exhibits at times a tendency to become a state into itself. Irs
structure has to a great extent remained the same as designed by the alien rulers to
serve their own purpose, Similarly in many cases the administrators’ attitude towards
people s still like that of their colonial masters. So here the need of an institution like
that of the Ombudsman is utmost necessary. In the developed societies the complaints

may be about the quality of life, here they are about the life itself.***

Without disputing the wielding of discretionary powers by the Mmtor,
the Ombudsman aims at ensuring that the power is exercised justly, equitably and for
the good of the general public. It supplements and does not supplant the role of the
Parliament and the internal redress system of the agency. It represents the Parliament
in the administrative domain and effectively institutionalizes t.he. principle of

administrative accountability to the Parliament and the people. However the desired

3 Wafagi Mohtasib {Ombudsman )’s Annual Report of 1984, p. 7
¥ Ibid. p.8
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results cannot be achieved without completing the circle. Special interest Ombudsman
for the judiciary, the Provinces, health, education, local bodies, prisons and civil
servants, along with the general purpose Ombudsman can deliver the goods.
Otherwise mal-administration would thrive in areas which remain ‘outside the
jurisdiction of, or i;:Ladequately covered by, the geﬁeral purposes Ombudsman. Thus
the system of accountability, to be meaningful, ;hodd extend to all spheres of

governmental activity. In fact all the civilized and democratic countries have special

interest Ombudsmen alongside the general purpose Ombudsman.

Again the process of accountability would remain half-hearted m a society
which lacks the element of self-accountability among its citizenry. Self-accountability
should start from childhood and at educational institutions. A society devoid of it
loses its sense of guilt. Everyone tends to find justification for his evil deeds in others’
actions. As society consists of individuals and if everyone refuses to accept principle of

self accountability, that society would degenerate into a breeding ground for mafia and
characterless people.

The Ombudsman therefore remains as the only ray of hope for the citizens in
distress. It also plays the role of image builder for the bureaucracy by humanizing and
personalizing it, which so far was considered as a remote and impersonal institution to

be dreaded rather than respected. It bridges the yawning gap between the government
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and the governed and thereby strengthens people’s trust in the democratic
dispensation.**

Today injustice, inequality and economic imbalance has assumed dangerous
proportions and is threatening so.ciety, as the common man comes to be marginalized
in gaining access to the administration for redress of his grievances. To bridge this |
inequality, minimize the inaccessibility, inform and educate the citizen and alleviate
his sufferings at the hands of the administration, and to make it more bumane and
responsive to the needs and grievances of the common citizens, institution of the
Ombudsman is a dire necessity.**

Keeping in mind the above background one must also not forget the Pakistan is .
the only Muslim state on the worl(i map, which owes its existence to Islamic theory of
nationhood. The fore fathers of this country visualized a piece of land where the
golden rules of Islam wouldl be brought into practice. There has been a constant effort
of Islamizing and bringing in harmony with Shari‘zh those laws which the country
inherited from British colonial rule. Accountability of public servants is a fundamental
feature of Islamic administrative and political system. A society or state lacking
accountability which is a means of establishing a just order can never be an Islamic

society or state. That is why the establishment of the office of Wafaqi Mohtasib

% Yelamauddin, Towards Understanding the Ombudsman Idea, op.cit. p.5

3 Welcome Speech of Mr. Imtiaz Ahmad Szhibzada, President, Asian Ombudsman Association

at the 8th Asian Ombudsman Association Conference (26-29th April 2004) at Seoul, Republic of Korea
See: Annex 2 to Wafagi Mobtasib (OMBUDSMAN) Of Pakistan Annual Report 2004
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(Federal Ombudsman) was a right step in that very direction. So in the year 1983 the
institution was established by the then President General Mohammad Ziaul Haq
under the President Order No. 1 of 1983 regarding the Establishment of the Office of

Wafagi Mohtasib (Ombudsman) .*¢
3.  Meaning of the words “Mobtasib® and “Ombudsman™:

The word Mobtasib is an Arabic word, from the root word “Hasiba, yahsabu,
hisab and Ihtisab™ which means to call to account. The terminology has been used for
the Ombudsman although in Islamic history the word “Mobtasib” has been used for
Market Inspector i.e. the official who wa.§ in charge of enjoining virtue and forbidding
evil in the public places. The term which has been in use for the official who was in
charge of AEcountability of the public servants, was Wali al Mazalim. However,
literally, there seems to be no problem in using the word “Mobtasib” as it means the
one who calls to account and the Ombudsman’s job is truly calling to account the

public officials for their maladministration. So in Pakistan the term Mohtasib-i-A7a or

% Now in the year 2010 there is the Office of Wafégi Mobtasib (Federal Ombudsman ) having
headquarters in Islambad, with eight regional offices in Karachi, Lahore, Peshawar, Quetta, Faisal Abad,
Multan, Sukkur and Dera Ismail Khan. There are provincial Ombudsmen each in Punjab, Sindh,
Baluchistan and Azad Kashmir. Besides that there is 2 Federal Tax Ombudsman, Insurance
Ombudsman and Banking Ombudsman as well. This growth and expansion of the Ombudsman’s
institution is indictive of the success of this experiment.
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Wafiqi Mobtasib has been introduced keeping in mind the meaning of accountability

in this word.

The term  “Ombudsman® has been derived from the Swedish language and
has several meanings. This term is used to denote a representative, agent, delegate or a

person authorized by others to act on their behalf and serve their interest. **

It means a person who represents or protects the interests of another person or
persons. The word assumed its specific meaning when an institution of Ombudsman

was set up in Sweden in 1809.%¢

It is for this reason that now in ordinary dictionary meaning; it denotes an
official who investigates complaints regarding administrative action by governments-
so called ‘maladministration’. The complaint may not necessarily be confined to illegal
action but can cover broader injustices in administrative decisions. Most
Ombudsmen’s powers are of necessity widely defined, but they normally do not
investigate issues that can be considered by the courts or tribunals. Their findings do

not have the force of law, and are put in form of reports from which it is hoped

remedial action will result.”™

% Thrahim al Wahab, The Swedish Instituiton of Ombudsman, (Sweden:Tryck, Centralryckerict AD,
Boras, , 1979), P.19, Islamuddin, Towsrds Understanding the Ombudsman ldea, p.7

39Crystal, David, ed. The Cambridge Encyclopedia,{ Cambridge: Cambridge University Press, , 1990),
p-879

M gnnnal Report of International Bar Association, 1974, p. 7

285



Defining the term “Ombudsman” the International Bar Association, in one of

its reports, inter-alia said:

The Ombudsman is a rectifier of individual grievances against administration, 2

watch-dog and reformer of administration, custodian of rectitude.”

The Ombudsman Committee of the International Bar Association. suggests that
the term Ombudsman is employed only to those grievance handling mechanisms
which  comes within the scope of the following definition:
An Ombudsman institution is an office provided for by the constitution or by action
of the Legislature or Parliament and is headed by an independent, high level public
official, who is responsible to the Legislature or Parliament who receives complaints
from aggrieved persons against government agencies, officials and employees or who
acts on his own motion and who has the powers to investigate, recommend corrective
action and issue reports.’”™

The definition given by International Bar Association is quite comprehensive

one as it covers almost all aspects of the work of the institution of the Ombudsman.In

the context of citizen-administrator interaction the Ombudsman is a person to whom

A Ibid. p.7

37 Brank, Bernard, *The Ombudsman: Revisited" in International Bar Journal, May 1975, p. 55. The
above statement by Bernard Frank, former Chairman of the Ombudsman Committee of the
International Bar Association, are actually bascd on the Resolution passed by this Association, as quoted
by, Najmul Abedin, Ombudsman Institution and Conflict Resolution in the Contemporary Third
World - Societies, - Jowrnal of  Third World Studies, Spring 2006,
hutp://findarticles.com/p/articles/mi_qa3821/is 200604/2i n17179246/3rag=contentcoll)  Accessed:
Ocr. 05, 2009.
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people may come for redress of their grievances arising out of injustice done through
maladministration. He stands between the citizen and the administrators acting as a
bridge between the two. He is the citizen’s protector and representative, 2 sympathetic

interceder on their behalf.””

Maladministration is a terminology open to interpretation. It j:as been
interpreted and explained by the Ombudsman as an administrative action or decision
which is contrary to law or rules and regulation, unjust, perverse, arbitrary, biased,
unreasonable, oppressive, discriminatory based on nepotism, favouritism, jobbery
(based on private advantage which prevailed over duty or public interest)

administrative excess, neglect, inattention, ineptitude, delay and incompetence erc.”*

In may be said here that the Office of Wafigi Mobtasib has been established
basically to check maladministration that is related mainly to the implementation of
rules and regulations and which manifests in the form of abuse of one’s authority. It
works in aid of the Parliament and supplements it. It is not an institution which
surpasses the jurisdiction of Parliament. The Mohtasib Office is not really concerned

with the defined crimes which are punishable under criminal or any other law of the

¥ Annual Report of Wafaqi Mohtasib for 1984, p.6-7

¥4 All these terminologies are mentioned in Article 2 (2) of Establishment of the Office of Wafaqi
Mohtasib (Ombudsman) Order 1983 and each has been elaborated in accordance with investigations of
the Mohtasib by himself. These elaboratins are available at the official website of the Wafagi Mohtasib.
See: http://www.mohmasib.gov.pk/site/knowledge-products/maladministration-definitions.php last
accessed: 31-1-2010
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land. & has a special jurisdiction distinguished from that of Police or other law
enforcing agencies.

There is a difference in the concept of justice dispensed by the normal ]udici;ry
and that dlspcnsed by the Wafigi Mobtasib institution. The normal judiciary only
fulfills the requirements of legal justice i.c. whether something has been done within
the rules. But the Wafaqi Mohtasib looks deep into the matter and tries to find out if
there has been any maladministration in the form of neglect, undue delay, inattention,
nepotism or favouritism and if so, he tries to compensate the oppressed in the real
sense of word “compensation”. Following is a glaring example of this concept of
justice.

A person complained to the Wafags Mohtasib that he applied to the Capital
Development Authority (CDA) Islamabad for participating in bidding of commercial
plots in 1982, For a plot of 3500 square feet he offered the highest bid but he was
informed that the official concerned in the CDA has rejected his bid. He claimed that
the said plot has been allotted to a person for much less price than what he offered.
After investigation it was proven that the department rejected the bid on unjust and
unreasonable grounds. Terming this as an act of maladministration the Wafaqi
Mohtasib recommended that the complainant should be allotted another plot within

the existing plots. This matter was settled in 1987.
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After the retirement of the Wafigi Mohtasib who decided the case, CDA
submitted an application to review the recommendation. The acting Mohtasib after

hearing the statement of the Chairman CDA rejected the appeal.

| CDA submitted another application stating that the complainant did not
purchase the substitute plot as its price was higher. The acting Mohtasib held that he
should be allotted the plot on the old price and possibly in the same area where the
plot in question was located. He added that in a case where the injustice was manifest,

the redress should be such as if the complainant had never suffered any loss.”

4.  Appointment and Qualifications of the Wafags Motasib.

The Wafigi Mobtasib is appointed by the President of Pakisatan.™ The law
does not provide for any specific qualifications of the Wafigi Mobtasib. It only says

that there will be a Wafiigi Mobtasib to be appointed by the President of Pakistan.””

5 Abdul Hafeez, Wiafigi Mobtasib: Taruf awr lfadiyat ki Tangidi Jayezab (Wafagi Mohtasib: Introductin
and Critical Appraisal of its Usefulness), (Lahore: Al Farooq Book Foundaiton, 1990) pp.30-31

% There has been 2 debate about matter of appointment of the Wafigi Mobtasib, whether this should be
the authority of the President or the Parliament shoud do that. The former Wafagqi Mohtasib, Chief
Justice (retired) Sardar Muhammd Iqbal was of the opinin that the present mode i.e. appointment by
the President should continue s is the practice in France and in Australia. According to him the Judges
of high judiciary are also appointed by the President but in no way it impair their independence. The
autonomy given to the Ombudsman and the assured security of tenure make him an Ombudsman in
the true sense of the word. See: Wafaqi Mohusib {(Ombudsman)’s Anaval Report 1985, p. 18-19. In
my opinion the authority should be better vested in the Parliament where the process should be carried
out transparently through collective thinking or at least the appointment by the President should be
made subject to the approval of the Parliament. This will be more in line with the spirit of
Parliamentary form of govmment that is ordained by the Censtituion of Pakistan 1973. A select
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However the practice has shown that certain qualifications have been kept in
view while appointing him. Usually a former member of the higher judiciary or a
Muslim person of high caliber, very good repute and known integrity from the civil
service is appointed to this post. Up ull now it has also been the practice that no

woman has been appointed as the Wafigi Mobtasib.

This is understandable because the nature of job which the Mobtasib has to
perform is such that a person lacking integrity and strong character, perhaps, will not
be successful in fulfilling the purposes. So from the practice we can derive that the
qualification for the Mohtasib is that he must be qualified to be 2 judge of higher
judiciary and a man of high integrity and strong character. He is appointed for an
unexténdable fixed period of four years. It seems that the purpose of the rule of one
fixed term appointment is that the person who is appointed as the Wafaqi Mohtasib
should not show any flexibility in calling to account the high public officials for
gaining a soft corner for his re-appointment in the next term. It also means that he has
only that chance to perform or do whatever service he wants to render for the nation
and be will not have any other chance in future where he might compensate the
shortcomings of the current tenure. Thus he has to be vigilant and pro active in

performance of his duties._

committee of the Parliameat for reviewing the performance of the Mobaish’s Office will also be useful
as it will work as safety valve for the abuse of power or lack of efficiency in the Office itself.
¥ Article 3 (1) of Establishment of the Office of Wafaqi Mohtasib (Ombudsman) Order 1983
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The fixed four year term gives him surety that he is not going to be removed
within that period by anyone so he should do his job without the fear of any threat of
removal as is the case of other departments where the head is appointed and can be
removed by the government for any reason and sometimes, even without a reason.

'i’he only way ;:hl-'ough which he may be removed during the tenure is by the
President of the Country on the basis of misconduct or of being incapable of properly
performing the duties of his office because of physical or mental incapacity.

In such 2 case also the Mohtasib has the option of refuting such allegation and
he can request an open public evidentiary hearing before the Supreme Judicial
Council”™® and, if such 2 hearing is not held within thirty days of receipt of such
request or not concluded within ninety days of its receipt, the Mohtasib will be
absolved of any and all allegations whatever. In such circumstances, the Mohtasib may
choose to leave his office and shall be entitled to receive full remuneration and benefits
for the rest of his term. ¥

On the other hand if he chooses, he can remain on the post till the end of his
tenure. This is yet another safeguard against any threat of removal to the the Wafaqgi

Mohtasib even by the highest authority of the state.From the above discussion we

' Supreme Judicial Council is the highest judicial forum of the country. According to Article 209 of
the Constitution of Islamic Republic of Pakistan, it shall consist of the Chief Justice of Pakistan, the
two next scnior judges of the Supreme Court of Pakistan and the two most senior Chief Justices of
High Courss. See: M. Mahmood, The Constitution of lilamic Republic of Pakistan, 1573 with
Commentary (Lzhore: Pakistan Law Times Publications, 2007).

 Article 6 (2) of Establishment of the Office of Wafagi Mobtasib (Ombudsman) Order 1983

291



may conclude that there is a need for legislating clear rules about the qualifications of
the Mohtasib and the marter should not be left to the discretion of the President. As
we know that there are different political parties in the country and majority of the
voters are illiterate, therefore one should not expect any perfect selection of leadership
i.e. the government by the public. In such circumstances discretional powers should be
restricted to the maximum possible extent sc; that there is no chance of misuse of
powers just to buy the political loyalty of a group of people or a political party.The
fixed one term appointment may also be reconsidcr;ed and in exceptional cases it may
be allowed to be made at least two terms because at times 2 Mohtasib’s vision and
performance might be extraordinary excellent and the nation may be benefited from
his services for another four year term.

It may be observed at this point that it will also be befitting if the qualifications
of Mohtasib are legislated upon keeping in view the rules of Siyzsah Shar'tyyah in this
rega.rd.‘ It will also b;: m line with the spirit of the Constitution of Pakistan, that
requires that there should be no law against the injunctions of Qur'in and Sunnah. So
the least qualifications should be what was deemed necessary for a Qadi (judge) in
accordance with the Islamic Law. And as the job of a Mohtasib is equal to that of Waki
4l Mazalim in Tslamic legal system, so he must have the additional qualification of

being a prominent personality and commanding respect of the society as well.”®

# Besides many classical and contemporary books on what is called in Islamic Law as Adab al Qads
(Law of Judiciary), a very good work which discuss the qualifications, appointement and functions of
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In case of comparison among the systems of the Diwan al Mazalim of Saudi
Arabia and Wafagi Mohtasib it is clear that both the President of Diwan al Mazalim
and the Wafaqi Mohtasib are appointed by the Head of the State and can be removed
only by the same authority. While in case of Parliamentary Ombudsman in the the
United Kingdom, though he is appointed by the Crown but the distinction is that he

may be removed by the Crown or by the Parliament.

5.  Jurisdiction and Complaint handling Procedure of the Mohtasib

5.1. Jurisdiction:

The Mohtasib may, on a complaint by any aggrieved person, on a reference by the
President™, the Senate or the National Assembly, or on 2 motion of the Suprc;:me
Court or a High Court made during the course of any proceedings before it or of his
own motion, undertake any investigation into any allegation of maladministration on
the part of any department or any of its officers or employees.’

The following matters are excluded from the jurisdiction of the

Judiciary including Wilayat al Mazakim is, Al Abkdm al Swiazaniyyah (The laws of Governance) by AbG
al Hasan Al bin Mubammad bin Habib al Miwardi {d.450 A.H) trans. Dr. Asadullzh Yate, Ta, Ha,
Publishers, London, UK. 1416/1995.

W The President may refer any mamer, report or complaint for investigation and independent
- recommendations by the Mohtasib. In such case the Mohtasib shall promptly investigate any such
matter, report or complaint and submit his findings or opinion within a reasonable time.

s62pvicle 9(t) of Establichment of the Office of Wifagi Mobtasib (Ombudsman) Order 1983.
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Wafiqgi Mobtasib i.e. he can not undertake any investigation or inquiry in the
following matters:*
(@) Cases which are subjudice before a court of competent jurisdiction or
tribunal or Boa.rd in Pakistan on the date of the receipt of a complaint,
reference or motion by him;
() .Cases which relate to the external affairs of Pakistan or the relations or
dealing of Pakistan with any foreign state or government; or
() Matters related to, or are connected with the defence of Pakistan or any
part thereof, the military, naval and air forces of Pakistan, or the matters
covered by the laws relating to those forces.

- (d) the Mobtasib shall not accept for investigation any complaint by or on
behalf of a public servant or functionary concerning any matters relating to the
department in which he/she is, or has been, working in respect of any personal
grievance relating to his service in that department.

{€). According to Article 31 of the Order of Establishment of Wafagi Mohtasib
the President is empowered 10 exclude any matter from its operation and
purview. In pursuance of these powers, the President in 1984 excluded any
matter relating to or connected directly or indirectly with the Federally

Administered Tribal Areas from the jurisdiction of this institution. In 1985

30 [hid. Article 9 (2), See also Article 31 (3) whereby the President may, by notification in the official
Gazente, exclude specified matters, public functionaries or Agency from the operation and purview of
all or any of the provisions of Establishment of the Office of Wafaqi Mobtasib (Ombudsman ) Order 1383

294



orders of detention made under Section 3 of the Security of Pakistan Act, 1952,
and the cases of persons detained under such orders were excluded from the
operation and purview of Wafigi Mobtasib too.’

If we compare the jurisdiction of Wafiagi Mobtasib with the institution of
Wilzyat al Mazalim, we can easily conclude that the institution of Wafigi Mobtasib has
a very restricted jurisdiction. On the other hand the institution of Wilayat al Mazalim
used to have a very wide jurisdiction. There was no department which was out of its
jurisdiction. Even the institution of Judiciary itself was under the supervision of
Wilayat al Mazalim. So it was an institution which was the most powerful to check
maladministration in the state machinery. Nonetheless, one should also keep in mind
that in the previous tunes the state institutions were not multifold as is the case today.
Today there are many institutions for accountability and checking
maladministration.® Therefore the jurisdiction has to be restricted. Anyway there are
certain exclusions from the jurisdiction of Wafagi Mohbtasib which may be
reconsidered in the larger public interest of justice. Prime examples in this respect are
matters related to Defence and those related foreign affairs.

For carrying out the objectives stated in the relevant law and, in particular for

ascertaining the root causes of corrupt practices and injustice, the Mohtasib may

¥ Wafaqi Moltasib (Ombudsman)’s Annual Repert 1985 p.23
¥ Byample of such institutions in Pakistan are National Accountability Bureay, Pakistan Electronic

- Media Regulatory Authority (PEMRA), Oil & Gas Regulatory Authority (OGRA), Natioan! Electric
Power Regualatory Authority, Varous Standing Committees of the Parliament etc,
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arrange for studies to be made or research to be conducted and may recommend
appropriate steps for their eradication.”

During the course of four years (2002 to 2005) a number of studies were
conducted by the Office of the Wafagi Mohtasib on important issues in terms of
Article 9(3) of the Establishment of the Office of Wafagi Mohtasib (Ombudsman)
Order, 1983, under which the Mohtasib may arrange for studies to be made or
research to be conducted regarding any aspect of the functioning of an “Agency’ of the
Federal Government so as to root-out corrupt practices and injustice.

For example in 2002 a total of 62 % complaints were received about WAPDA.
Though in the year 1984 this percentage was 17 and in the year 1993 it had reached
to 24% only. In consultation with WAPDA, a four member committee, comprising
officers of the Office of Wafaqi Mohtasib was formed to conduct a study regarding the
issue.

The terms of reference for the committee were as follows:
To examine the existing organizational structures, arrangements, policiesand
procedures of WAPDA relating to billing in general and detection billing in particular
and the internal systems available for redress of grievances arising therefrom and
suggest measures for bringing about improvements therein.

A detailed study was conducted after thorough investigation which included a

numbe:: of field tour;; recommendations were formulated and handed over to the

% Article 9 (3) of Establishment of the Office of Wafagi Mobtasib (Ombudsman) Order 1983

296



concerned department. However those recommendations are yet to be
implemented.*

Another study was conducted by the Office in 2004 regarding the
maladministration in Works Department and recommendations were formulated and
handed over to the department concerned. Likewise studies were conducted in the
year 2004 about Pakistan Telecommunications Ltd and Zari Taragiau Bénk
(Agricultural Development Bank)**

The Mobtasib may set up regional offices as, when and where
required.”® There are eight regional offices of the Wafzgi Mobtasib. They are in
Karachi, Lahore, Quetta, Peshawar, Faisalabad, Multan, Sukkar and Dera Ismail Khan.
All of those offices receive complaints about the federal government departments.

The point which is not mentioned in the Order under the jurisdiction
clauses but can be derived from definition clauses’™ is that Wafigi Mobtasib can only
investigate matters under federal departments and has no jurisdicion over the
provincial departments. However now there are Provincial Ombudsmen in all
provinces and Azad Jammu and Kashmir except North West Frontior Province

Where the office is yet to be established.

¥ Wafaqi Mobtasib (Ombudsman)'s Annual Report 2003, p. 8, chapter 1,

 Thid. pp. 8-9

W Article 9 (4) of Establishment of the Office of Wafagi Mobtasib (Ombudsman) Order 1983.

™ Artidle 2 (1) of Establishment of the Office of Wafaqi Mohtasib (Ombudsman) Order 1983 says:
“Agency” means a Ministry, Division, Department, Commission or offfice of the Federal Government
or statutory corporation or other institution established or controlled by the Federal Government but
does not include Federal Shariat Court or a High Court. In 2002 through an amending ordinance the
words “statutory body” were also added to the clause.
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5.2. Complaints Handling Procedure:

(1) A complaint is supposed to be made on solemn affirmation® or oath and in
writing addressed to the Mobtasib by the a#grieved person or, in the case of his death,
by his legal rei:ircsentativc and may be lodged in person at the office or handed over to
the Mobtasib in person or sent by any other means of communication to the office.

(2) Complaints without namé and other relevant information of the
complainant are not entertained.

(3 A complair.zt ;hould be made within three months from the day on which
the complainant first had the notice of the matter alleged in the complaint. However
the Mobtasib has the powers to conduct any investigation based on a complaint which
is not within time if he considers that there are special circumstances which make it
proper for him to do so.

(4) When the Moptasib proposes to conduct an investigation he issues a notice
to the principal officer of the department concerned, and to any other persbn who is
alleged in the complaint to have taken or authorised the action complained of, calling

upon him to answer the allegations contained in the complaint, including rebuttal.

1 That the allegations contained in the complaint are correct and true 10 the best of knowledge and
belief of the complainant; (b) previously no complaint on the subject was filed at the Head Office or
any of the Regional Offices; (¢) no suit, appeal, petition or any other judicial proceedings in connection
with the subject matter of the complaint is pending before any Court, Tribunal or Board; and (d) a
representation to a competent authority of the Agency in respect of the allegations contained in the
complaint was made, but either no reply thereto was given within 2 reasonable time or the
representation had unjustly beea turned down. (Artcle 3 (#) of Wafaqi Mobtasib (Tnvestigation And
Disposal Of Complaints) Regulations, 2003 (amended upto 30.06.2007) Wafaqt Mohtasib (Ombudsman)’S
Secreariat, Islamabad }
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However the Moptasib may proceed with the investigation if no response to the notice
is received by him from such principal officer or other person within thirty days of
the receipt of the notice or within such longer period as may have been allowed by the
Mobtasib.

(5) Every investigation is to be conducted in private, but the Mobtasib may
adopt such procedure as he considers appropriate for such investigation and he may
obtain information from such persons and in such manner and make such inquiries
as he thinks fit.

(6) A person is entitled to appear in person or be represented before the
Mobtasib.

(7) The Mobtasib, in accordance with the rules, pays expenses and allowances to
any person who attends or furnishes information for the purposes of any
investigation.

(8) The conduct of an investigation is not to not to affect any action taken by
the Agency concerned, or any power or duty of that Agency to take further action
with respect to any matter subject to the investigation.

(9) For the purposes of an investigation the Moptasib may require any office or
member of the Agency concerned to furnish any information or to produce any
document which in the opinion of the Moptasib is relevant and helpful in the conduct

of the investigation, and there is be no obligation to maintain secrecy in respect of
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disclosure of any information or document for the purposes of such investigation.
However the President may, in his discretion, on grounds of its being a State secret,
allow claim of privilege with respect to any information or document.

(10) In any case where the Mobtasib decides not to conduct an investigation, he
is supposed to. send to the complainant a statement of his reasons for not conducting
the investigation.*”

(11) The Moptasib is authorized to regulate the procedure for the conduct of
business or the exercise of powers under the Order of establishment of Wafags
Mohtasib>®

(12) The Mobtasib or a member of the Staff have the authority to informally
conciliate, amicably resolve, stipulate, settle or ameliorate any grievance without
written mgmorandum and without the necessity of docketing any complaint or
issuing any official notice. He may appoint for purposes of liaison counselors, whether
honorary or otherwise, at local levels on such terms and conditions as he deems
proper.**

After having read the Complaints handling procedure of the Wafagi Mohtasib it

is clear that the procedure is easy and uncomplicated for 2 common man. It is in

™ On the. other hand if an investigation is conducted the Complainant is kept updated about the
progress of the case. In case of long term complicated cases itis a requirement that the Comlainant must
be updated of the progress in case at least every three months. See: Article 20 (2) of Wafagi Mobtasib
(Investigation And Disposal Of Complaints) Regulations, 2003 {(Amended Upto 30.06.2007), Wafaqi
Mohtsib (Ombudsman)’$ Secretariat, Ilamabad.

7 Article 10 ()1(11) of Establisbment of the Office of Wiafaqi Mobtasib (Ombudsman) Order 1983.

P Tbid. Article 33.
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strong contrast with the procedures of formal judiciary where it is not easy for a
common man to think of going there for the protection of his rights merely because
of the complicated nature of the formalities and expenses involved there. The absence
of court fee and that of the formalities to hire a lawyer etc. really encourages a
commc;n man havingl m; resources even, to come and apply just on a plain peiece of
paper for the protection of his rights on the condition rr.hat some abuse of power,

negligence on the part of public servants or any other form of maladministration is

involved.

6. Powers of the Mobtasib:

6.1. Recommendations for implementation.

(1) I, after having considered 2 matter on his own motion, or on a complaint
or on a reference by the President, the Senate or the National Assembly, or on a
motion by the Supreme Court or a High Court, as the case may be, the Mohtasib is of
the opinion that the marter considered amounts to mal-administration, he
communicates his findings to the Agency concerned:

(2) to consider the matter further,

(b) to modify or cancel the decision, process, recommendation, act or Omission;

(0) to explain more carefully the act or decision in question;

(d) to take disciplinary action against any public servant of any Agency under

the relevant laws applicable to him;
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(€) ro dispose of the matter or case with.?.n a specified time;

() to take action on his findings and recommendations to improve the

working and efficiency of the Agency within a specified time; or

(g) to take any other steps specified by the Mohtasib.

(2) The Agency is supposed to inform him, within such time as may be
specified by the Mohtasib, about the action taken on his recdmmendntions or the
reasons for not complying with the same.

(3). If after considering the reasons of the Agency in respect of his
recommendations, the Wafaqi Mohtasib is s-atisﬁed that no case of mal-administration
is made out he may alter, modify, amend or recall the recommendations:

However if the order is made on a complaint, no order is passed unless the .
complainant is given an opportunity of being heard.**

(4) In any case where the Mohtasib has considered a matter, or conducted an
i.nvestiéation, on a co.minlaint or on a reference by the President, the Senate or the
National Assembly or on a motion by the Supreme Court or a High Court, the
Mohtasib forwards a copy of the communication received by him from the Agency to
the complainant or, as the case may be, the President, the Senate, the National
Assembly, the Supreme Court or the High Court.

(5) If, after conducting an investigation, it appears to the Mohtasib that an

injustice has been caused to the person aggrieved in consequence of maladministration

5 This clause was inserted as (2A) vide Ordinance No. LXXT of 2002.
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and that the injustice has not been or will not be remedied, he may, if he thinks fit, lay
a special report on the case before the President.

(6) If the Agency concerned does not comply with the reccommendations of the
Mohtasib or does not give reasons to the satisfaction of the Mohrtasib for

noncompliance, it is treated as “Defiance of Recommendations” and is dealt with as

follows.™
6.2. Defiance of Recommendations:

(1) If there is a “Defiance of Recommendations by the public servant in any
Agency with regard to the implementation of a recommendation given by the
Mobtasib, he may refer the matter to the President who may, in his discretion, direct

“the Agency to implement the recommendation and inform the Mohtasib accordingly.

(2) In each instance of “Defiance of Recommendations™ a report by the
Mobrasib becomes a part of the personal file or Character Roll of the public servant
primarily responsible for the defiance on the condition that the public servant

concerned had been granted an opportunity to be heard in the matter.*”
7. Reference by Mobtasib.
Where, during or after an inspection or an investigation, the Mohtasib is

satisfied that any person is guilty of any allegations, the Mohtasib may refer the case to

the concerned authority for appropriate corrective or disciplinary action, or both

% Article 11 (1)-(5) of Establishment of the Office of Wefaqi Mobtasib (Ombudsman) Order 1983
 Tbid, Article 12 (0-(2)
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corrective and disciplinary action and the said authority shall inform the Mohtasib
within thirty days of the receipt of reference of the action taken. If no information is
received within this period, the Mohtasib may bring the marter to the notice of the

President for such action as he may deem fit.”*
8.  Judicial Powers of the Mobtasib.

(1) The Mohtasib has the same powers as are vested in a Civil Court under the Code
of Civil Procedure, 1908 (Act V of 1908), in respect of the following marters, namely:

() Summoning and enforcing the attendance of any person and examining him

on oath;

(b) Compelling the production of documents;

© Receiving evidence on affidavits; and

(d) Jssuing commission for the examination of witnesses.

(2) The Mohtasib has the powers to require any person to furnish informaton
on such points or matters as, in the opinion of the Mohtasib, may be useful for, or
relevant to, the subject matter of any inspection or investigation.

(3) The powers referred to zbove exercised by the Mohtasib or any person
authorised in writing by the Mohtasib in this behalf while carrying out an inspection

or investigation under the provisions of the concerned law.

?1hid Artcle 13
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(4) Where the.Mohmsib finds the complaint referred to above to be false,
frivolous or vexatious, he may award reasonable compensation to the Agency, public
servant or other functionary against whom the complaint was made; and the amount
of such compensation shall be recoverable from the complainant as an arrears of land
revenue: However the award of compensation under this rule shall not debar the
aggrieved person from seeking civil and criminal remedy.

(5) If any Agency, public servant or other functionary fails to comply with a
direction of the Mobtasib, he may, in addition to taking other actions under the law,
refer the matter to the appropriate authority for taking disciplinary action against the
person who disregarded the direction of the Mobtasib.

(6) If the Mobtasib has reason to believe that any Public servant or other
functionary has acted in a manner warranting criminal or disciplinary proceedings
against him, he may refer the matter to the appropriate authority for necessary action
1o be taken within the time specified by the Mobtasib.

(7) The staff and the nominees of the Office may be commissioned by the
Mobtasib to administer oaths for the purposes of the concerned law and to attest
various affidavits, affirmations or declarations which are admirted in evidence in all
proceedings under the law without proof of the signature or seal or official character

of such person.’”

M Thid. Artidle 14 (1)-0)
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9. Power to enter and search any premises.

(1) The Mobtasib, or any member of the staff authorised in this behalf, may, for
the purpose of making any inspection or investigation, eater any premises where the
Mobtasib or, as the case may be, such member has reason to believe that any article,
book of accounts, or any other document relating to the subject matter of inspection
or investigation may be found, and may:

(a) search such premises and inspect any article, book of accounts or other

documents;

(b) take extract or copies of such books of accounts and documents;
() impound or seal such articles, books of accounts and documents; and
(d) make an inventory of such articles, books of accounts and other documents
found in such premises.
(2) All searches made, referred to above, are carried out, mutatis mutandis,
in accordance with the provisions of the Code of Criminal Procedure, 1898 (Act Vof
1898).%°
10. Power to punish for contempt.
(1) The Mobtasib shall have same powers, mutatis mutandis, as the Supreme

Court has to.punish any person for its contempt who:

0 Thid Article 15 (i)-(2)
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(a) abuses, interferes with, impedes, imperils, or obstructs the process of the

Mobtasib in 'any way or disobeys any of his orders;

(b) scandalises the Moptasib or otherwise does anything which tends to bring
the Mohtasib, his staff or nominees or any person authorised by the Mohtasib in
relation to his office, into hatred, ridicule or contempt;

() does anything which tends to érejudice the determination of a marter
pending before the Mobtasib; or

(d) does any other thing which, by any other law, constitutes contempt of
court:

However fair comments made in good faith and in public interest on the

working of the Mobtasib or any of his staff, or on final report of the Mobtasib

after the completion of the investigation shall not constitute contempt of the

Mobhtasib or his Office.

(2) Any person sentenced under the concerned law may, within thirty days of
the passing of the order, appeal to the Supreme Court.

(3) This power of the Mobtasib, however, does not take away from the power
of the President to grant pardon, reprieve or respite and to remit, suspend or commute
any sentence passed by any court, tribunal or other authority.

11. Review of the Wafigi Mobtasib’s Decisions:

According to the concerned law any person who is aggrieved by a decision or
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order of the Wafigi Mobtasib may go in appeal to the President within thirty days of
the decision or order and the President may pass an order about that case as he thinks
fir.®

The rule of review of the decision of Wafégi Mohtasib is a requirement of
justice but it has been misused by the political governments as a means of escape from
the implementation of the orders of Wafagi Mobtasib, particularly those orders which
go against the government.*” The reason 1s that once representation against a decision
is filed to the President, the matter goes to cold storage because the President does not
decide the representation on his own but waits for the advice of the Prime Minister,
the Cabinet or practically speaking the Law Ministry. None of these authorities is in
any hurry to render such advice and in any case, if at all such advice is rendered, it is
bound to go in favour of government. Thus itis noticeable that representations filed

by the federal government are generally accepted by the President.

01 Arsicle 32 of Establishment of the Office of Wafagi Mobasib (Ombudsman ) Order 1983 states:
Representation to President—Any person aggrieved by 2 decision ororder of the Mohrasib may, within
thirty days of the decision or order, make 2 representation to the President, who may pass such order
thereon as be may deem fic

«2 Although according to Article 29 of Establishment of Wafagi Mohtasib (Ombudsman ) Order courts
are barred 10 question the validity of any decision of Wafagi Mohtasib or grant an injuction or stay or
interim order in relation to any case heard by the Wafaqi Mohasib but the superior courts of Pakistan
have generally interpreted such ouster of jurisdiction clause as ineffective and inapplicable to the
exercise of constirutional/ writ jurisdiction of the High Courts. Thus the High Courts and Supreme
Court have reviwed the orders passed by the Wafiigi Mobtasib or by the President in representation
against the ordres of the Wafags Mobtasib. Although the High Courts have generally refused excrcise of
judicial review against the order of Ombudsman where 2 person files writ petition without availing the
remedy of representaion before the Presideat of Pakistan.See for example:Water and Power
Development Authority V. Commissioner Hazara Division, 1992, SCMR, p.2102, and Pakistan
International Airlines Corpoaration V. Wafagi Mohtasib, 1994, MLD p.244
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Delay in disposing of the representation is, nevertheless, worse than decision in
favour of the government. The aggrieved party can at least seek jud.idal review of the
order of the President. There have been instances where representations made before
the President have remained undecided for more than five years. The government
assumes that after it files a representation before the President, the order of the Wafagi
Mobtasib stands suspended and every effort is then made to keep such representation in
cold storage. Actually, these representations languish in the Ministry of Law for a long
time and are not sent to the Presidency for consideration of the President.*®

The Supreme Court of Pakistan, in Federation of Pakistan V. Muhammad
Tariq Pirzada, 1999, took serious notice of this pr;cﬁu and issued a swo moto notice to
the federal government as to why a direction be not issued for disposal of the
representation as expeditiously as possible but ordinarily not later than 90 days of the
receipt of a representation by the President. The Court proceeded to determine this

| matter under Article 37 of the Constitution of Pakistan which makes it incumbent
upon the State to ensure inexpensive and expeditious justice. The Court eventually
decidec;l the suo moto ;eﬁcw petition on Ist of July 1999 holding that the President
should decide a representation within 90 days from its receipt.

Another aspect which was taken notice of by the Supreme Court of Pakistan

was that such representation was not decided by the President through application of

@ Hamid Khan, Principles of Administrative Law: A Comparative Study (Labore: PLD Publishers,
2000),pp 333334
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his own mind. No reasons were assigned by him while deciding the case. The Court
held that the words “as he may deem fit” used in Article 32 of the Establishment of
Wafaqi Mohtasib (Ombudsman) Order, 1983, clearly signify that the President has full
and complete powers to arrive at a conclusion in order to do justice but in the exercise
of such powers, he must act justly and fairly and if the remmendations made or
findings recorded by the Ombudsman are intended to. be interfcred with, in the
interest of justice, valid reasons must be assigned. The Court repelled the argument on
behalf of the federal government that while disposiag of a representation, the
President can pass any order without assigning reasons. The Court held that the
statute of Ombudsman is a self-contained code and provides methodology and manner
of enforcement of the findings recorded and the recommendations made by the
Mohtasib on complaints lodged by any person against maladministration and
injustices suffered by him.**
12. Some Other Relevant Powers:
12.1.Inspection Team:

(1) The Mobtasib may constitute an Inspection Team for the performance of
any of the functions assigned to him by law.

(2) An Inspection Team consists of one or more members of the staff and is

assisted by such other person or persons as the Mohtasib may consider necessary.

©+ Federation of Pakistan V. Muhammad Tariq Pirzada, 1999 as qouted by Hamid Khan in The
Principles of Administrative Law, op.cit. pp.334-335
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(3) An Inspection Team exercises such of the powers of the Mohtasib as he may
specify by order in writing and every report of the Inspection Team is first be
submitted to the Mohtasib with its recommendations for appropriate action.®
12.2. Standing Comshittees:

The Mohtasib may, whenever he thinks fit, establish standing or advisory
committees at specified places with specified jurisdiction for éerforming such
functions of the Mohtasib as are assigned to them from time to time, and every report
of such committee shall first be submitted to the Mohtasib with its recommendations
for appropriate action.**

12.3. Delegation of Powers:

The Mohtasib may, by order in writing, delegate such of his powers as may be
specified in the order to any member of his staff or to a standing or advisory
committee, to be exercised subject to such conditions as may be specified, and every
report of such member or committee shall first be submitted to the Mohtasib with his
or its recommendations for appropriate action.*”

12.4. Appointment of advisers:
The Mobtasib may appoint advisers, consultants, fellows, bailiffs,

interns,comsnissioners and experts or ministerial staff with or without

o5 Thid. Article 17(1)-(3)
6 Thid. Article 18
*7 Thid, Article 19
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remuneration, to assist him in the discharge of his duties under the concerned
Law.**
This provision aims at the availability of mé.npower which is required by the Wafagi
Mobtasib in carrying out his job.
12.5. Authorisation of Provincial functionaries:
The Mohtasib may, if he considers it expedient, authorise, with the consent of
a Provincial Government, any agency, public servant or other functionary working
under the administrative control of the Provincial Government to undertake the
functions of the Mohtasib under clause (1) or clause (2) of Article 14 of the
Establishment of Wafaqi Mohtasib Order in respect of any matter falling within the
jurisdiction of the Mohtasib;*” and it is the duty of the agency, public servant or other
functionary so authorised to undertake such functions to such extent and subject 10
such conditions as the Mohtasib may specify.*’
12.6. Award of costs and compensation and refunds of amounts:
(1) The Mobtasib may, where he deems necessary, call upon a public servant,
other functionary or any Agency to show cause why compensation be not awarded to
an aggrieved panyr for any loss or damage suffered by him on account of any

maladministration committed by such public servant, other functicnary or agency,

** Ibid, Article 20
9 Whereas the matters which fall vader the provincial government may be dealt with now by the
provincial Mohtasibs in the provinces where the institutions are working

40 Thid Article 21
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and after considering the explanation, and hearing such public servant, other
functionary or Agency, award reasonable costs or compensation and the same shall be
recoverable as arrears of land revenue from the public servant, functionary or Agency.

(2) In cases involving payment of illegal gratification by any employee of any
Agency, or to any other person on his behalf, or misappropriation, criminal breach of
trust or cheating, the Mobtasib may order the payment thereof for credit to the
government or pass such other order as he may deem fie.

(3) An order made under ;hc above mentioned rule against any person does
not absolve such person of any liability under any other law.*!

12.7. Assistance and advice to Mobtasib:

(1) The Mobtasib may seek the assistance of any person or authority for the
performance of his functions under the concerned law.

(2) All officers of an Agency and any person whose assistance has been sought
by the Mobtasib in the performance of his functions is supposed to render such
assistance to the extent it is within their power or capacity.

(3) No statement made by a person or authority in the course of giving
evidence before the Mobtasib or his staff shall subject him to, or be used against him in
any civil or criminal proceedings except for prosecution of such person for giving false

evidence.?

1 Thid, Article 22 (1)-(3)
W5:d. Aricle 23 (1)-0)
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13. Administrative Powers

13.1.C;3nduct of busmess

The Mobtasib conducts his business with full immunity and independence. w
Following are important points in his conduct of business.

(1) The Mobtasib is the Chief Executive of the Office and enjoys administrative
and financial autonomy as may be prescribed by the Federal Government.

(2) The Mobtasib is the Principal Accounting Officer of the Office in respect of
the expenditure incurred against budget grant or grants controlled by the Mobtasib and
, for this purpose, exercises all the financial and administrative powers delegated to
him.

13.2. Requirement of affidavits:

(1) The Mobtasib may require any complainant or any party connected or
concerned with a complaint or with any inquiry or reference, to submit affidavit
attested or notarised before any competent authority in that behalf within the time

prescribed by the Mohtasib or his staff.

W According to the same law of the Establishment of the Office of Wafagi Mohtasib (Ombudsman) no
court or other authority has any jurisdiction to question the validity of any action taken, or intended to
be taken, or order made, or anything done or purporting to have been taken, made or done under this
law; or to grant an injunction or stay or to make any interim order in relation to any proceedings
before, or anything done or intended to be done or purporting to have been done by, or under the
orders or at the instance of the Mobtasib. Likewise no suit, prosecution or other legal proceeding can be
initiated against the Mohtasib, his Staff, Inspection Team, nominees, member of a Standing or Advisory
Committee or any person authorised by the Mohtasib for anything which is in good faith done or
intended to be done under this Law. See: Article 29 and 30 of Establishment of the Office of

Wafagi Mobtasib (Ombudsman) Order 1983
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(2) The Mobtasib may take evidence without technicalities and may also require
complainants or witnesses to take lie detection tests to examine their veracity and
credibility and draw such inferences that are reasonable in all circumstances of the
case, especially when a person refuses, without reasonable justification, to submit to
such tests. ™
13.3. Remuneration of advisers, consultants:

(1) The Mobtasib may, in his discretion, fix an honorarium or remuneration of
advisers, consultants, experts and intem-s engaged by him from time to time for the
services rendered.

(2) The Mobtasib may, in his discretion, fix a reward or remuneration to any
person for exceptional services rendered, or valuable assistance given to the Mohtasib
in carrying out his functions:

However the Mobtasib may withhold the identity of that person, if so
requested by the person concerned, and take steps to provide due protection under the
law to such person against harassment, victimisation, retribution, reprisals or
retaliation.*

14. Evaluation of the Performance of Wafags Mobtasib:
In this section we will try to evaluate the performance the institution of Wafaqi

Mohbtasib by analyzing some of the facts and figures about the complaints handled by

M Thid. Article 24 (11-(2)
3 Thid. Article 26 (1-(2)
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the institution. These facts and figures have mainly been taken from the annual
reports of the institution which are available either in hard or soft form. The
efficiency or its lack in an institution like that of the Mohtasib can be gauged from an
analysis of the admission and disposal of cases by it'within a specified time frame and
its comparison with the statistics of the previous years.

In the first year of its establishmeﬁf i.e. 1983, the Wafigi Mobtasib Office
received 587 complaints of which 334 were redressed and 253 were rejected for various
reasons. The Office had started functioning only in August 1983. So this figure is of

the complaints received and worked out during August-December 1983.

In the year 1984 a total number of 38,030 complaints were received by the
institution. This figure includes many complaints were either no allegation of
maladministration was made out or they pertained to actions or omissions of
government functionaries in their private capacity. There were also many complaints
about provincial subjects which do not come under the jurisdiction of the Wafigi
Mobtasib. After initial examination of complaints pertaining to the Federal Agencies/
functionaries 12,009 complaints were rejected while 6, 397 of them were admitted for

investigation. The reasons for rejection of complaints were as follow:

1. Anonymous complaints 1,054

2. qujyd.ice matters 192
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3. Service matters 4,043
4, Beyond jurisdiction 905
5.  Not relating to maladministration 4,824

6. Confirmation not received 991

It is important to note that even in the case of Federal complaints;
only 35.12% could be admitted for investigation while 64.88% had to be rejected for
‘lack of jurisdiction. This proportion was in fact larger than the corresponding figures
of previous year. While knowledge about the existence of this grievance-redress
institution is spreading there is a lack of matching awareness about the jurisdictional
and functional limitations within which it is to work. It is also noteworthy that
much smaller number -of complaints would have qualiﬁed for admission, had the
Mobtasib been rigid in the application of time limit (i.e. three months) prescribed in
the law. As there was no impartial forum for grievance redress before the
establishment of this institution, the Wafigi Mobtasib had, particularly, in the first
years, been very flexible with respect to time limit. Using its discretion, the Office of
the Wafaqi Mohtasib have been admitting cases as old as 24 years for investigation.
Likewise a large number of cases were informally resolved by the Wafiqi Mobtasib
exercising the powers conferred upon him under Article 33 of the Wafaqi Mohtasib
Establishment law. This provision not only widens the ambit of the Ombudsman’s

activity but also provides a positive means for settlement of disputes through

317



conciliatory proceedings and mutual satisfaction of the parties. The rationale
underlying this provision is to effect sertlements through discussion and persuasion
enabling the parties to understand each other’s point of view. Generally speaking the
parties voluntarily contract that they are wﬂlmg to submit themselves to the
Ombudsman’s good offices for the resolution of a dispute or controversy. It is
something in the nature of 2 sertlement out of court. This provision has been found
very useful and have been invoked to secure relief to complaints. The agencies
concerned in all such complaints agreed to accept the Office of Wafaqi Mohtasib
although in most cases it h ad no jurisdiction and could not take up t he matter
formally. The proceedings were based on goodwill and left very pleasant impressions
of satisfaction. The number of complaints taken up for investigation is 6, 397.
In addition, investigations proceeded further in respect of 1, 354 complaints carried
over from last year. Among all the 7, 751 complaints 2, 048 were redressed, 1, 942
were rejected after investigation and 3, 761 were still under investigation at the end of
the year."*

In the year 1985 total number of complaints received by the
Woafaqi Mohtasib was 38, 801 including the carried on complaints from the previous
year which were 3, 761, as mentioned above. Among them 19, 546 (55.95%) were
related to federal agencies, 15, 391 (44.05) were related to provincial agencies and the

remaining were those brought forward from the previous year. Out of 38, 801 cases

% For more details see: Wafagi Mohtasib (Ombudsman)’s Annual Report for 1984
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33, 499 cases were disposed of which makes 86.34 % of total number, Among the
cases which related to federal agencies 7, 419 (37.76%) were admitted for investigation

and 11, 903 (60. 58%) were rejected. The detail of the reasons for rejection is as

follows:
1. Anonymous 1,490 12.52%
2. Sub judice 412 3.46%
3. Service Matters 4, 940 41.50%
4, Not relating to Maladministration 4,381 41.50%
a Confirmation not received 680 5715

On the implementation side the response of the government
functionaries in the year 1985 has been remarkable. There has beea not a single case
of what may be termed as “difiance of recommendations”. From
the discussion above it appears that in both the years the pace of work of the
institution remained almost the same. And the number and percentage of complaints
rejected is also the same which shows that the unawareness about the limitations of
the institution were also at the same level as before.*”

During the year 1987 a total of 50,576 complaints were received.
Among them 39, 396 were disposed of after initial examination/preliminary

investigation. 7,337 were redressed after detailed investigation while 3, 925 were

W Wafagi Mobtasib (Ombudsmanf's Annsual Report for 1985
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rejected after full investigation. 5, 918 were still under investigation at the end of the

year.

During the year 1989 the proportion of complaints against the
federal agencies to the over all total registered an upward trend compared to the
previous year. The proportion this year was 74% of the total as compared to 67% th§
previous year. This trend can be explained by the fact that public are now getting
progressively educated in the matter of jurisdiction of the institution from which the
provincial agencies are ousted. As 2 result only 6, 826 complaints against them were
received this year, which compared with a much higher figure of 9,977 in the
previous year. This in turn led to a substantial decrease in the over all total of
complaints received, which was 26, 634 as against 30, 007 the previous year. The
monthly average receipts were therefore 2, 220 that year, as compared to 2, 500 in
the previous year and to 3, 179 which was the average in the very first year of the
establishment of the Office to December 1987. There has been 2 small decrease of 1
% in the number of complaints against federal agencies. 19, 808 complaints were
received during 1989, as against 20, 030 in 1988. Insignificant though it is, it would
suggest that there was at Jeast no further deterioration in the performance of agencies.
Actually, the Wafaqi Mohtasib’s intervention would be seen to have bad a salutary
effect if it is kept in mind that the interaction between public and the federal agencies

is not static; it is steadily on the increase day by day; thus if the agencies and not
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pulled up their socks, a larger pumber of complaints might have been registered that

year than the year before.

In the year 1989 a total of 11, 737 complaints were entertained for
investigation as compared to 9, 601 in 1988; an increase of 22%. This incidentally was
also the highest number of complaints since the inception of the Office in 1983. This
pumber is 59% of th; total complaints received against federal agencies which
compared with 48% for 1988 and an average of 37% for the period from 1983 to 1987.
This is indicative of a better understanding of the complainants of the limitations of
the Wafaqi Mohtasib’s jurisdiction. The increase in number of complaints admitted
has meant an increase the work load of the Office. During the year a
total of 11,142 complaints were disposed of as compared to 10,104 in the previous
year and 6, 913 which was the annual average for the period 1983-87. The toral
number of cases in which relief was provided also registered some increase over the

previous year i.e. 68% as compared to 67% the previous year and 61% for the period

1983-87.

The Ombudsman is vested with the powers to undertake sxo motu
action into any matter where he feels that injustice is being done to the society ,or
any number thereof, thorough excesses of any federal agency. During the year 22

such cases were taken up for investigation.Likewise 375 cases were taken up for
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informal conciliation and 261 were resolved. ** Moving forward to the year 2004, a
total number of 25,327 complaints were received, of which 10,581 i.e. 42% were
disposed after prelfmina:y scrumnisation process, and 14,746 were registered for
detailed investigation.While 15,617 complaints were carried over from the previous
year. Hence the total workload during the year 2004 was 30,363 complaints. Of this
the total disposal, after detailed investigation, was 22,030 or 73% as compared to 59%
last year. Relief was provided in 18,433 complaints i.e. 84% as compared to 77%
during the year 2003. The rejected complaints were 3,597, which is 16% of the
disposal as compared to 23% in the year 2003. Thus, relief was provided in a greater

percentage of complaints during the year under report.

Decisions received froxﬁ the President on representations against the
‘Recommendations’ of the Wafaqi Mohtasib during the year 2004 were 806. Of this
the President accepted 207 representations, which is 26% of the representations
decided. In 545 representations i.e. 68% ‘recommendations’ of the Wafaqi Mohtasib
were upheld. This is an indication of the improved quality of ‘Findings’, brought
about by the measures taken during the two preceding years Only 24 cases were
remanded for fresh ‘Findings’ in the light of the guidelines given in the President’s

decisions, while the Agency or the complainant withdrew 30 representations.

0 For full detailed report see: Wafzgi Mobtasik (Ombudsman)'s Annual Report for 1989
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During the year, the high percentage of complaints i.e. 90% instituted against
the Federal Government Agencies indicated that there was a better awareness and
understanding of the Wafaqi Mohtasib’s jurisdiction among the public. Only in 2,554
cases, the citizens having a grievance against the Provincial Agencies approached this
office instead of lodging their complaints before the concerned Provincial Mohtasibs.
However, such cases instead of being rejected ab intio and creating further £rustraﬁdn
in the complainants were referred to the concerned offices of the Provincial Mohtasibs
under intimation to the complainants to correspond further with them.

While finalizing the investigation of a complaint, efforts are made to base the
recommendations, in most cases, on the understanding reached between the
complainant and the Agency’s representative, within the context of the law and the
rules, so that there is no difficulty experienced in the implementation process and the
according of relief. However, in quite a number of cases the Agencies complained
against do not agree to the relief, or its quantum, contained in the recommendations of
the findings. In such cases they have the option of reverting to the Wafagi Mohasib
for reconsideration of his recommendations under Article 11(2A) of President’s Order
No. 1 of 1983, and/or of exercising their right conferred on them by Artcle 32
thereof through preferring representations against the findings to the President.

Taking into account the over-all number of complaints decided during the year

i.e. 22,030, the number of representations decided by the President i.e. 806, constitute
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3.7%, Out of these, 207 representations were accepted i.e. only 0.9%, which is a
positive reflection on the quality of the findings/recommendations of the Wafagi
Mohtasi.b and their ac:.:ef;tance by the Agencies of the Federal Government. This fact
is further re- endorsed by the rejection of the representations preferred to the extent
of 68% by the President.

The registration and disposal of complaints is a continuotis process spread over
the course of each calendar year. As a consequence there are always complaints
registered in one year which, of necessity, have to be carried over to the next as the
time available for their disposal during the year of registration, particularly those
institured in the last quarter, is understandably inadequate keeping in view the
procedure for the investigation process prescribed by the Wafagi Mohtasib
(Investigation and Disposal of Complaints) Regulations, 2003. However, efforts were
made to ensure that the pendency at the close of each calendar year reflected
complaints instituted only during that year and the preceding calendar year. These
efforts have led to the clearance of almost the entire pending cases relating to the years
upto, and inclusive of 2002.*?

During the year 2005, 15,136 complaints were registered, of which 8,867 were
disposed of after preliminary scrutiny leaving 6,269 cases to be investigated in detail.

With the carry-over of 8,333 complaints from the previous year, the total workload

9 Spe. Wafagi Mobtasib (Ombudsman)’s Annual Report for 2004
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for detailed investigation during the calendar year under discussion came to 14,602
complaints, Of these 10,713 complaints (73%) were disposed of leaving a balance of
3,889 (27%) complaints as carry-over to the next calendar year i.e. 2006.

Over the years it has been the consistent policy of the Office to bring down the
number of complaints pending finalization at the end of the year by ensuring an excess
of disposal over institution. In this context' the pendency over the four years has been
brought down from 22,219 in 2002 (55%) to 15,617 in 2003 (41%), 8,333 in 2004 (27%)
and 3,889 in 2005 (27%).

Article 9(4) of P. O. No. 1 of 1983, authorises the Mohtasib to set-up its
regional offices when and where required. Consequently, in order to provide relief to
the common citizens at their doorstep, seven Regional Offices are functioning all over
the cc;untry besides the Headquarters Office at Islamabad. Registration and
investigation of complaints at these Regional Offices not only provides easy access to
the citizens but also saves them the inconvenience of travelling to the headquarters at
Jslamabad and the consequential financial liability involved therein. So -ma.ny cases
were instituted there at the regional offices and were disposed of.

The decisions of the Wafagi Mohtasib, against which representation were made to the
President, were 1,079, of which a total of 320 were accepted and 718 were rejected, 1

was withdrawn and 40 were remanded by the President to the Wafagi Mohtasib for

reconsideration.
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It can be seen from figures above that of the representations preferred
against the findings of the Wafaqi Mohtasib collectively by both the Agencies of the
Federal Government and the complainants, 1,079 were decided by the President
during the year of which in 718 (66%) cases the decisions of the Wafaqi Mohtasib were
upheld.

In only 320 cases i.e. 30% the view point of the Agencies was accepted and in 40
representations the cases were remanded to the Wafagi Mohtasib for further
investigation keeping in view the guidelines provided. The total number of
representations to the President (1,079) represents just 10% of the total number of
complaints (10,713) disposed of by the Wafaqi Mohtasib after detailed investigation.
This, along with the fact that the rejected represeﬁtations (718) were 66% of the total
number of representations (1,079), is indicative of the quality of the findings.

In the early part of the year 2002 it was realised that whereas large numbers of
complaints were decided after detailed investigations containing recommendations for
implementation, no systematic account was kept of the number of findings in which
the recommendations had been implemented. Tt was generally left to the complainants
" to individually pursue the Agencies for the early implementation of the
recommendations.

This was not a satisfactory state of affairs as it was the responsibility of the Office to

ensure a follow-up of the recommendations in cach case and not leave it solely to the
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concerned complainants to do so. Consequently as of April 2002 a system was
introduced, both at the Headquarters and at the Regional Offices, to systematically
monitor the position ‘in this respect every quarter. This has proved to be of great
benefit in terms of reminding the Agencies for early implementation of findings to the
immense satisfaction of the complainants. The implementation percentage of
recommendations

over the four- year period (2002 to 2005) is as follows:

From 01-04-2002 to 31-12-2003 it has been 69%, from 01-01-2004 to 31-12-2004 it was
72%, from 01-01-2005 to 31-12-2005 it was 76%.

It is apparent from the above figures that the percentage of implementation has
progressively increased. This is a satisfactory state of affairs which it is hoped will
improve further.”

The calendar year 2006, was a rather unusual year in that the office of Wafaqi
Mohtasib remained vacant for nearly eight months. This absence of top leadership had
severe implications for the performance of this office, as is clearly reflected in the
annual report of the Office, particularly in relation to the rate of disposal of
complaints. This was so because, after investigation, each comphaint is ultimately

disposed of at the level of Wafaqi Mohtasib. For the same reason, the pace of

O Wafagi Mobtasib (Ombudsman)'s Annual Report for 2005

327



investigation in the pending complaints also slowed down, as the required supervision
and guidance to the investigation officers was unavailable for a good part of the year.
Another important feature was the unusually low number of complaints
received and admirted during the year. This was mainly on account of the fact that the
Office stopped receiving complaints against electricity and gas distribution
companies—which used to constitute the bulk of the total éompla.ints (68% in 2004)—
with effect from 15 March, 2005, on the understanding that as these companies were
regulated by their respective regulatory authorities, namely, NEPRA (National
Electric Power Regulatory Authority) and OGRA (Oil and Gas Regulatory
Authority), which had set up their own complaint handling and disposal mechanisms
and procedures under their respective laws, such complaints were to be handled by the
“said authorities. Consequently, the number of complaints fell considerably in 2605,
but the full impact of this decision became manifest in 2006, when the total number of
complaints admitted during that year fell to less than one-fourth of the pre-2005 level.
Towards the close of the year, it was decided to review the issue of jurisdiction of
Wafaqi Mohtasib with regard to complaints against ele?:tn'city and gas companies.
Consequently, a reference wa.;x made to the Ministry of Law, Justice and Human
Rights, who advised that entertainment of complaints against maladministration in
any Federal Agency, including WAPDA and the electricity and gas distribution

companies, remained in the domain of the Wafaqi Mohtasib and that the
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establishment of NEPRA and OGRA had no implications for either the jurisdiction
or the exercise of powers of the Wafaqi Mohtasib.

In the year 2006 a total of 3,889 cases were already under investigation at the
beginning of the year, while 11, 887 new cases were received. Among them 8,431 were
disposed of after preliminary scrutiny and 3, 456 were admitted for detailed
investigation which brought total workload of the year to 7,345. After detailed
investigation a total of 1,734 cases were diposed i.e. 227 were rejected and relief was
provided in 1, 507 cases making 87% of the total disposal as compared to 83% in the
previous year. |

From the above figures a declining trend of complaints filed with the Wafaqi
Mohtasib appears clearly and indeed this had been the trend over the years. One of the
elenﬁents from which the office of the Ombudsman derives its strength and influence
is the number of people who approach it for the redress of wrongs done to them by
government agencies. The use of the Ombudsman is very much in the hands of the
public. The more people avail themselves of its services, the more is the demonstration
effect that a level of confidence exists in the institution, and the more likely it will
influence the public sector bureaucracy.

It would not be wrong to say that a considerable gap existed between potential
complainants and complaints actually made. The declining numbers of complaints

filed over the year was, therefore, a matter of concern, though a number of factors and
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developments, not necessarily related to the performance of the office, explained this
phenomenon to a substantial degree.

In the years following the setting up of the Wafaqi Mohtasib’s office in 1983,
the institution had the jurisdictiqn to deal with a far larger number of agencies than it
does presently, In addition, there did not exist any provincial Ombudsmen and
complaints against provincial agencies were entertained in routine by the Wafaqi
Mohtasib. Over the years that followed, offices of the provincial ombudsman were set
up in Sindh in 1991, in the Punjab in 1996 and in Balochistan in 2001. Also, over time
separate institutions of the Tax Ombudsman in 2000, the Banking Ombu@m in
2005 and the Insurance Ombudsman in 2006 came into being. The emergence of all
these offices considerably reduced the number of complainants who were earlier filing
complaints with the Wafaqi Mohtasib.

Another contributory factor was the appointment of part time Wafagi
Mohtasib over the years from 1998 to 2001 of persons who held responsibility in this
office in addition' to their full time appointments as judges of the superior judiciary.
This arrangement understandably gave them restricted time to attend to the affairs of
this office.

A more pronounced decline in the number of complaints received was,
however, evident in the years 2005 and 2006 and this had an independent explanation.

With effect from 15 March 2005, this office stopped entertaining complaints against
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electricity and gas distribution companies on the ground that separate regulatory
authorities had been set up in these two sectors which could enterrain complaints
against the concerned agencies under the regulatory laws. A notice was published in
the press for the information of the general public that since the National Electric
Power Regulatory Authority (NEPRA) and the Oil and Gas Regulatory Authority
(OGRA) had set up their own complaint handling mechanisms and procedures within
their respective laws, all complaints against the companies under their regulatory
control should be directed to these regulatory bodies. This issue was sertled
afterwards, as stated above.

Lastly, the Office of the Wafaqi Mohtasib remained vacant for nearly eight
months in 2006 which could be an additional factor in discouraging complainants,
bringing down the volume in the year.”!

The year 2007 marked the beginning of a new phase for Wafaqi Mohtasib’s
Office, one that focuses on a strategic approach towards improving service delivery.
Indeed, business was unusual during the year as the Office began to put in place
requisite systems and procedures and equip itself with the resources, tools and
enabling frameworks that would help it become a more responsive, responsible and

accountable institution. Indeed, it has analysed its performance in 2007, using a

@1 Bor more detils see: Wafagi Mobtasib (Ombudsman)'s Annual Report for 2006
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Responsive Governance Framework, that includes measures for assessing its efficiency,
effectiveness, inclusiveness and accessibility.

The efforts of the Office at undertaking Business Process Re-engineering (BPR)
entailed taking a fresh, self-critical look at our procedures, work flows, performance
benchmarks and service standards, legal instruments and their fit with its new
managerial ethos. As a result of this reflection, it was able to identify several
opportunities for improving the level and quality of its responsiveness, both internally
and to its clients.

As an institution charged with the responsibility of cutting red tape in the
federal government agencies; Wafaqi Mohtasib’s Office consciously set out to lead
from the front by simplifying its own procedures first. A key task towards achieving
this administrative simplification was a review of its legal and administrative
instruments.

On the operational aspects, its subject of review during the year was the
Wafagi Mobtasib (Tnvestigation and Disposal of Complaints) Regulations 2003, which
govern and guide the complaint management processes. With the aim of removing
redundancies and rigidities in these Regulations, the task was assigned to the newly
established Research & Analysis Wing whose Additional Secretary headed 2
commitree which included the end users of the Regulations, namely the Investigating

Officers and Registrar. After considerable deliberations and consultations with the
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regional offices, the Regulations were revised and now provide simpler processes and
reduced timeframes for specific actions, which will help increase productivity and
efficiency of the institution. The amendments in the Regulations marked a first, but
important, step towards administrative simplification; its benefits have already started
accruing, as was evident from the fact that disposal of complaints per Investigating
Officer was higher than it had been over the past three years and that nearly one fifth
of the complaints were then disposed of within 3 months.

Although the process of developing customized software and implementing IT-
enabled operations had been in the wings since 2005, it was only during the first
quarter of 2007 that the Wafaqi Mohtasib’s Office finally overcame the impediments
that had severely delayed going online. Its Management Information System (MIS)
covers several components—including Human Resource, Accounts, Inventory
Control and Library software applications—but the centre piece is the online
Complaint Management Information System (CMIS), which serves as the platform for
streamlined, integrated complaint management processes. From a managerial
perspective, it was important to press ahead with the CMIS application as it is an
instrument for improving its responsiveness to the public, the complainant, whereas
the other modules were for internal consumption; hence the focused managerial

attention towards operationalization of the CMIS.
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Since July 2007, the CMIS has been fully operational and minus the predictable
early-life glitches, had worked well All complaint records from 1998 onwards and
final Findings from July 2007 are now available on the online database of the Office,
with plans afoot to bring all records and Findings since the establishment of this
institution on this database shortly; in the wake of the CMIS launch, the cycle of
receiving, finalizing and issuing Findings- has been reduced from a few weeks to 24
hours or less in most cases, raising the institutional efficiency levels.

The Office of Wafaqi Mohtasib has also initiated the use of emails for intra and
inter office communication. Every ofﬁccr and official of Basic Pay Scale 14 and above
has an official email account and communication over email is encouraged; so far, the
use is limited—old habits die hard—but within the office it is hoped that endless paper
and file trails will slowly replace with emails as the preferred form of communication.
The Office now also accepts complaints via email, although the number remains very
small due to lack of public awareness about this feature.

To arrive at fair, equitable and measurable performance standards for
Investigating Officers, the Office carried out, in 2007, a detailed exercise of reviewing
case load, productivity and efficiency trends over the past ten years. Based on this
analysis, it determined that the optimal caseload of every Investigating Officer at any
given time was 250 cases, while the standard for disposal per month was 35 cases.

Besides these productivity standards, it set an average of three months as the standard
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timeframe for completion of a case; this timeframe was arrived at by considering the
telescoped processing timelines contained in the revised Wafagi Mohtasib (Investigation
and Disposal of Complaints) Regulations 2003 for specific actions leading to the disposal
of a complaint.

A key development during 2007 was the operationalisation of the Research &
Analysis and the Implementation Wings. These additions to the governance structure
of the Office provide appropriate focus for evidence-led operations and for effectively
achieving compliance with the recommendations of the Office. Admittedly, the Office
needed to bolster the human resource base in both Wings to enable them to fulfil their
assigned roles in an even better fashion, but the inputs of these Wings—the Research &
Analysis Wing in particular—have already sharpened the ability of the Office 1o sift
the facts from perceptions and thus improved the quality of its decision making and
planning. |

The Investigating Officer is the lynchpin of this institution, performing the
primary task of investigating 2 complaint and providing fair and speedy redress of 2
grievance. While there is always room for improvement in the output of the
Investigating Officers, their contribution in providing relief to thousands of people
every year is admirable. As part of the new strategy, a need was however; felt to
empower the Investigating Officer 10 enable them to comply with pewly set

performance standards. This empowerment took several forms ranging from provision
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of IT tools to better policy guidance, to improved legal instruments. The outcome of
this empowerment is reflected in relatively improved performance of this institution.
A m&asure of the public’s confidence in the institution of the Wafagi Mohtasib
(Ombudsman) is the number of complaints filed every year. The downward trend
witnessed over the past few years in the number of complaints filed, was arrested in
2007, 2nd with more than 23,000 complaints filed by the public —double the number
in 2006 and one and a half time more than in 2005.
A key factor for the increased institution was the decision to readmit complaints
against the PEPCO , SNGPL and SSGCL, in the light of the clarification on
jurisdiction by the Ministry of Law, Justice & Human Rights. Other factors
contributing to this significant rise in complaints included efforts made to raise the
public profile of Wafagi Mohtasib through regular press releases, which played a
useful role in creating greater public awareness about services offered by the Office.
While recognizing that rising public complaints are indicative of poor governance at
the federal level, it should be viewed as a positive indicator from a client-provider
perspective, since it also reflects the increasing trust that the public has in this
institution.

Besides the increase in sheer volume of complaints, an interesting aspect of the
éomplaints filed was that 10% were filed by women, double the percentage in 2003. In

sharp contrast to their male counterparts whose complaints tended to be

336



predominantly against WAPDA/PEPCO, complaints by females accounted for
majority of complaints against SLIC (State Life Insurance Corporation), (51%), more
than a third of complaints against Pakistan Bait ul Maal and AIOU (Allama Igbal
Open University) and nearly a quarter of those filed against Pakistan Railways.
During the year 2007 a total of 23,290 complaints were received while 5, 611
were carried over from the previous year. 5, 472 (23%) were disposed before in the
preliminary stage while 17, 818 were admitted for investigation which brought the
workload for the year at 23, 429 cases. A total of 13, 387 (87%) were disposed of:
providing relief in 11, 657 cases and rejecting 1,731.Disposal as a proportion of
workload, an important and perhaps a more equitable measure of productivity, rose

from 24% in 2006 to 57% in 2007.

During 2007, 423 representations were filed with the President, out of which
188 were decided in 2007, with 76% rejected, reflecting well on the output of the
Office’s work. Of the 46 representations that were upheld in 2007, fourteen were
accepted on grounds of merit, while the remaining 32 were accepted on grounds of
jurisdictidn, interpretation of law, rules and regulations, contractual disputes, and tme
barred cases. In the light of the President’s decisions the Office aim to strike a balance
between its objecﬁve 10 be more citizen-friendly and flexible in its approach within

the confines of law and the need to improve the screening functions in the Office.*”

@ The basis of the above discussion is facts and figures taken from the anaual report of the Office. For
a detailed analysis see: Wafagi Mobtasib (Ombudsman)'s Annual Report for 2007
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The gravity and extent of acts of maladministration in the public bodies of our
government is well known. In a situation where the rate of literacy is low and the
formal judicial system is expensive, the role of an administrative justice institution like
that of the Wafagi Mohtasib becomes of crucial importance for such strata of sociery
that cannot afford to seek remedies through the formal courts system. However, the
success of this insttution in providing administrative justice depends, t0a large extent,
on the measure of confidence the people have in this institution. Therefore, the trend
of complaints received from year to year provides an important indicator of the level
of confidence this institution enjoys in the eye of general public.

bu:ing the year 2008, 23, 323 complaints were received while 10, 154 cases
were carried over from the previous year. Among the received complaints 5, 753 (25
%) were disposed after preliminary scrutiny. 17, 354 were admirted for detailed
investigation which brought the total workload to 27, 508 cases. Out of that 21, 368
cases were disposed. Relief was recommended in 4, 105 while those closed with relief
were 9, 263 which brought total number of cases where relief was provided to 13, 368.
5, 287 cases were closed without relief and 2, 713 were rejected after investigation.

The year 2008 was a year of building on the reform efforts and consolidating
the gains of 2007. A number of additional initiatives were also taken which will be
pursued for improved performance in the coming years. The Office continued with

its efforts to provide a more conducive work environment for the organization’s
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personnel and to improve their skills and capacity for improved delivery. To improve
morale and provide career paths to employees, service rules were framed for the first
time and have been sent to the government for approval. Transparency in recruitment
of contract employees was introduced, increased delegation of powers was made and
training fpr lower staff was organized.

On the operationai side, enhanced efficiency and higher productivity was
aimed at through greater use of IT enabled complaint processing and monitoring.
Further, emphasis was placed on the process of mediation for the resolution of
complaints, investigation procedures were streamlined by telescoping timeframes for
quicker disposal and implementation of findings was vigorously pursued.

The impact on the organization’s performance of the iniziatives taken has been
very heartening. Compared to 13,388 cases disposed of in 2007, the Office disposed of
21,368 cases in 2008. Disposal within the target timeframe of 3 months stood at 28% of
disposed of cases. It was 19% in 2007 and 3% in 2006. Cases decided through
mediation rose to 67% as compared to 48.6% in 2007. Implemented findings stood at
75% in 2008 in contrast to 38% during the previous year.

During 2008, a total of 729 representations were filed against the Wafigi
Mohtasib’s decisions to the President. Out of the decisions received by the Office, the
President upheld 77% of the Mobtasiy’s findings and recommendations.The President’s

decisions are a source of guidance on important points of law and policy and form a
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touchstone on which investigation officers place reliance in the complaint handling
process.'”

After separate discussion on yearly performance of the Wafigi Mobtasib Office,
it will not be improper to have a collective look on the last eight year performance of
the Office. This analysis will include the details of complaints received every year, the
preliminary disposal before detailed investigation, number of cases admitted for
proper investigation, the carry over cases from the previous year and total work load
each year. This will also include the disposal of the cases after investigation; among
those the cases where relief was provided to the complainant and the cases where the
claim of the complainant was rejected. Following is a table to this effect. It will make

the job of comparison and observation of the progress or decline in the work of

Wafaqi Mohtasib easier.

Table of Complaints Reception and Disposal during years 2000-2008.

Yea | Receive | Rejecte | Admitted | Carr | Total | Relief | Rejecte Total | Percentag
r d d at the | for y Wor | Give |d after [ Dispose |e of
outset | Investigatio | Over { k n inquiry |d disposal
n Load
200 | 41,080 {14,138 |}26,942 11,79 | 38,73 | 18749 | 3994 22743 59 %
0 3 5

D See. Wafagi Mobtasib (Ombudsman}'s Annual Report for 2008
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200 | 33,385 | 10,534 |22,851 .15,99 38843 | 15,64 | 3916 19557 | 50%
1 2 1

200 | 31,613 | 10,636 |20,977 19,28 | 40,26 | 13,56 | 4,477 18,044 | 45%
2 6 3 7

200 | 25,761 | 10,346 | 15,415 22,21 | 37634 | 16,92 | 5,096 22,017 {59%
3 9 1

200 | 25,327 | 10,581 |14,746. 15,61 | 30,36 | 18,43 | 3,597 22,030 |73%
4 7 3 3

200 | 15,136 |8,867 |6,269 8,333 | 14, 8,934)1779 {10713 |73%
5 602

200 | 11,887 | 8,431 3,456 3,889 | 7,345 | 1,507 | 227 1,734 23%
6

200 (23,290 |5,472 17,818 5,611123, 11, 1,731 13,388 (57%
7 429 | 657

200 23,332 | 5,753 17,354 10,15 | 27,50 | 11,36 | 8000 21368 78%
8 4 8 8

It may be concluded that the instirution of Wafiqi Mobtasib has been passing through
different phases of efficiency and productivity. In the above discussion the

performance of the institution over the year has been analyzed. The analysis shows
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that at the beginning there were a greater number of complaints which was received
by the Office. In the year 2005 and 2006 a decline in the reception of complaints may
be noticed. But afterwards in the last two years of the discussed figures, in 2007 and
2008 the number of complaints received again rose up. Another important fact which
may be observed easily is that in the beginning a greater number of the complaints was
rejected but gradually there seems to be a downfall in the number of rejected
complaints at the outset. This shows a greater awareness among the public about the
limitations of the Office of Wafigi Moltasib. Generally the above discussion is about
the disposal of complaints at the headquarters level. The performance of provincial
Mobtasib is out of the domain of this work as very little material is available in this
regard.

The purpose of the appointment of the Wafiqi Mobtasib as stated in the
preamble to the Presidential Order 1 of 1983 is to *diagnose, investigate, redress and
rectify injustice done to a person through maladministration.” The jurisdiction of the
Wafagi Mobtasib, however, is limited in Federal agencies but subjudice matters as well
as matters relating to foreign relations and defence are kept out of his jurisdiction.
Since d;e Institution c;f the Ombudsman is often the only forum to which a citizen
can turn for seeking redress against administrative injustice, there is a strong case to
put more resources and staff at the its disposal so that it is enabled to handle a larger

volume of work more speedily. Also at present the orders passed by the Mohtasib are
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recommendatory in nature, His exertions can be made much more productive if his
powers to investigate and decide are extended to cover enforcement of his decisions as
well. This will invest the institution with a new sense of purpose and greatly increase
its usefulness for the aggrieved citizens.**

15.  Significance/Impact of the Wafaqi Mohtasib’s Institution:

The Ombudsman is the mechanism of democratic control over the
bureaucracy, and the influence it wields over the latter is directly proportionate to the
utilization of its services by the people. By setting up this institution the ruler not
only accepts his obligation towards the ruled but also acknowledges the fact that
Government functionaries are fallible and susceptible to maladministration either out
of malice or otherwise, The Ombudsman takes corrective measures by cutting
through the bureaucratic red tape, and by publicizing his actions, he focuses public

artention on correctable wrongs and preventable mistakes.

4% The evaluation of the performance of Wafigi Mobtasib’s Office is based mainly on the facts and
figures availble in the annual reports of the Office itself. There is very little, in fact, equal 1o none,
independent evaluation of the institution from the outside. In this regard the comments by National
Accounwbility Bureau are worth mentioning here: “The Ombudsman’s role is to check
maladministration, in order to provide relief and redress for public complaints. ... The Ombudsman
should play two important roles with regard to corruption. First, it can refer cases of corruption, which
come to its attention to Anti-Corruption Agencies; Secondly, it aims to tackle the culture of poor
service delievery, which either directly or indirectly can provide the environment of low accountability
in which corruption flourish. However the Ombudsman is generally held to be insufficiently effective,
mainly due to limited instituitonal capacity. There is no centralised database or networking berweea
Ombudsman’s Office which leads to delay, duplications, contradictions etc. Adequate truining facilities
are not available to the officers/staff of the Ombudsman. There is no defined time frame for disposal of
representations against Ombudsman’s findings, which negates the princiiple of speedy justice. ( See:
National Anti Corruption Strategy of National Accountability Bureau, Islamabad, 2002)
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establishing an Ombudsman Office to control this tendency is not enough. What is
required is an office which should aot only be visible, accessible and functionally
independent, but should also have the expertise, authority and ;epresentative character
to dig into the cases of maladministration to correct individual wrongs. In a modern
democratic country, the Ombudsman’s capability to prevent bureaucratic abuse of
authority, introduction of administrative reforms and vindication of civil servants
when unjustly accused, depends on the support that it gets from political branch of the
government. It is because of this that most of the Ombudsmen enjoy linkage with the
national Parliament through constitutional provision, a goal still be achieved in
Pakistan.”

The Office of the Ombudsman embodies the concept of administrative
accountability and fills the sorry gap left open by legislature, courts of law, press and
other similar forums. It is a judicial post but is different from a court of law. In a court
of law as suit is contested by two opposing parties while in a complaint before the
Ombudsman it is a citizen against a Federal agency.*

The Office has proved to be a great success. It is because of its informality,
flexibility and its ability to enforce a decision without resorting to long procedure.
Any citizen can write any application on simple paper and may send it by ordinary

post to the office of the Wafaqi Mohtasib. NO counsel needs to be engaged. If

@ Lolamuddin, Towards Understanding the Ombudsman Idea, op.cit. pp.10-11 :
@ Dy Liagat Ali Khan Niazi, The Instirution of Mubtasib{Ombudsman) (Lahore, Dyal Singh Trust
Library, 1994), p.306
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maladministration is found, relief is invariably provided. The popularity or usefulness
of the institution can be gauged from the fact that an average 300 applications are
received daily in the Head Office of Wafigi Mobtasib in Islamabad.

The impact of the work of Wafigi Mobtasib is two fold. One is visible and
quantifiable while the other is invisible. The statistics about the received and disposed
of complaints only show the visible impact but he invisible impact posseses geater
significance and potential to influence the conduct of government business. The
discussion and analysis in previous section about the performance of the Wafaqi
Mohtasib in terms of figures is an indicator of its visible impact. Although very
impressive by all standards, the figures do not convey the whole truth about the
impact; which goes beyond tangible and quantifiable aspect.

The Ombudsman everywhere has been instrumental in guaranteeing certain
rights to citizens such as:*!

1. The right to be treated with due observance of the rule of law, and with
justice, impartiality and reasonableness in all his dealings with the
administration.

2. The right of review of administrative decisions as a protection against

arbitrary and biased treatment and to obtain justice.

7 1hid. pp.308-309 '
@ M Haider, Pakistan: Administrative Staff, Ombudsman and Administrative Cowrts(Lahore, The

Book House, 1983), p.vii (preface)
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3. The right to know what the laws and regulations are, and his own
privileges and duties in regard to them.

4. The right to information on the purposes, organization and aspirations of
his government.

Some manifestations of the invisible impact may be the following:**

a. Multiplier Effect: In many cases the relief afforded on one complaint has
had a multiplier effect and a large number of people with similar grievances
have simultaneously or subsequently benefitted without coming on record.

b. Careful attitude of Public Servants and Fear of Accountability: The work
of the Ombudsman has made the public servants of the Federal agencies
more alert to the problems of the citizens and more vigilant to their duties
as they know that any maladministration will be called to account by the
Wafigi Mobtasib on the basis of a mere plain paper complaint.

c. Better and Quick Decisions: The above mentioned effects have in turn
produced another effect i.e. sound decision making, fair use of discretion,
speedier disposal of cases and in fact an uplifting of the whole
administrative environment.

d. Proper Vigilance: Through the Wafagi Mobtasit’s work the administrative

incharges are taught to exercise proper vigilance over the work output of

© In this part of “invisible impact™ some help bas been tzken from Muhammad Zafar Igbal , Institution
of Ombudsman ( Wafaqi Mobtasib) in Pakistan, Analysis of Performance And Achievemetns, (Unpublilshe
thesis, Islamabad, Allama Iqbal Open Universicy, 2000)
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heir subordinates because any loophole left by any subordinaie will cause
embracement for the head of department.

. Identification of Procedural deficiencies: Another important impact is that
investigation of recurring complaints of similar nature had highlighted
many a shortcomings, procedural or organizational lacunae and deficiencies
which are ultimately removed or reformed.

. Improvement of the Rules/ Regulations: On the basis of findings the
Wafigi Mobtasib has recommended remedial measures which in twrn
resulted in improvement of many rules/regulation, procedure, systems and
time schedules which finally reduced the incidence of complaints on these
particular accounts.

. Public friendly Administration: As a result of the grievance redress system
of the Wafaqi Mobtasib the administrative staff of the government
departments have gradually become more public friendly or at least they
try to give such an impression as they know that in case of any misconduct
there is an easy to access forum for the public to go and complain.

. Satisfied Citizenry: This should be the ultimate impact of the work of
Wafaqi Mohtasib. Means that in a society where the citizens are satisfied
that no one can withhold his right or deprive him of his due, must be a

society where the citizens live in peace and would consequently, happily



work for the progress of that society. It is because of this fact that the
Western societies are advanced and there is no sense of deprivation from
due rights among the public.

i. Poor man’s court: Wafigi Mobtasib can be regarded as a poor man’s court.
A large number of complainants who come to Wafiqi Mobtasib for redress
of their grievances belong to the poor and downtrodden sections of the
society. Most of them are widows, orphans, students and old age
pensioners. Those are the classes who cannot afford to go to a court of law
where one has to bear a lot of expenses and complicated procedure.

16, Conclusion:
To conclude this chapter the isin points are summed up in the following lines:

o The bureaucracy in the so called Third World countries in the post colonial era
particularly needs to be controlled by 2 powerful institution like that of
Ombudsman which therefore remains the only ray of hope for the common
citizens; aggrieved by the maladministration of the bureaucracy.

o According to the Constitution of Pakistan, all laws are to be brought in
conformity with the injunctions of Qur'an and Sunnah and an atmosphere is
to be provided to the citizens to lead their lives in accordance with the
principles of Shari‘ah. Thus checking mal administration is one of the

requirements for both the goals mentioned above.
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There are no specific qualifications mentioned in law for the post of Wafag
Mobtasib, however, the practice shows that a person of high social stature like
that of a retired member of the higher judiciary or a person equal in status is
normally appointed by the President.

There is undoubtedly a need for legislation on the qualifications for this post,
keeping in view the relevant rules of Shari‘ah in this respect. In this way the
institution may be brought nearer to the concept of Wildyaz al Mazalim.

As the word "wafigi® (federal) shows that only federal government
departments are under the jurisdiction of Wafigi Mohtasib except for the
matters related to Defence and foreign affairs.

If the jurisdiction of Wafigi Mobtasib is compared with that of Wal 4l
Mazilim, who existed in the Islamic history, the later had very wide powers
and vast jurisdiction which included all government machinery including even
the judiciary.

In other recommendations of Wafigi Mobtasib there are no rules providing for
judicial review, but practically there have been cases which the higher
Courts have had hearing for judicial review of the Mobrasib’s decisions.

While gauging the significance and impact of the institution’s work it is
concluded that there is a considerable social impact of its work on the sociery

ind on the governmental departments. The important side is the invisible
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impact that cannot be calculated in figures but can be understood by the nature

of work the institution is doing.
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Chapter 6

Conclusions and Recommendations

At the end of this dissertation the important conclusions which were drawn and the

recommendations which come to mind are submitted in the following:

Justice is the corner stone of Islamic politico-legal system. Islam has paid due
attention to the administration of justice as is evident from the texts of Quran and
Sunnah and the practice of the Ummab through the ages. Wildyat al Mazalim, a mixed
job of executive and judiciary, is one of the manifestations of Siyasab Shar'iyyah i.e. in
fact 2 department of the government which take care of the grievances arising out of
the injustice or cruelry of government officials which take place in when authority is

abused or maladministration takes place.

Injustice or cruelty is haram (proscribed) as it is one of the biggest munkar (evil)
of the society. There are many texts of Qu.ran and Sunnah stating prohibition of this
evil. It may therefore be derived that it is 2 communal obligation to prevent itand
Wilayat al Mazalim is one the most important mechanism to do this job, hence its
establishment is a collective responsibility i.e. a communal obligation of the Ummab.

Tslamic history is a witness 1o the fact that Wilayat al Mazalim has been there, if
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not with its particular name, with its essence, from the period of the Prophet till the

Jast Muslim empires; the Ottoman and the Mughals.

There is no doubt that the period of Kbwulafa-i-Raskidin; the immediate
successors of the Prophet (peace be upon him) were a model with respect to the curb
on maladministration of the government officials. So we know from the history that
Abii Bakr during his short period of two years was very strict in the matter of

checking the maladminstrat-ion of the government officials.

He was followed by ‘Umar. His rule that lasted for nearly ten years was the
best with respect to grievance redress and checking maladministration of the
government officials. In this regard he did not forgive anyone, whatever may be his
status in the society. His period is full of glaring examples accountability of

government officials on account of abuse of power or maladministration.

“Uthman bin Affin was equally watchful in this matter and he never tolerated
any maladministration. Ali bin Abi Talib, though mainly remained busy during his
rule in the unrest caused by the rebellion of Mu'awiyah bin Abi Sufyan and then
confrontation with Khawirij, paid due attention to the grievance redress and

accountability of government servants for any maladministration.

During the Umayyad period, in reality, the Caliphate system based on popular

will was converted to hereditary rule but the system of grievance redress was
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notwithstanding, in place. The first Umayyad Caliph M‘awiyah bin Abi Sufyan made
himself available to the common citizens in the mosque so that anyone who wanted 2

direct approach for complaining to the Caliph might do so.

Among other Umayyad rulers Abdul Malik and ‘Umar bin ‘Abdul Aziz were
known for their love of providing justice to the co@on man of Islamic state. ‘Umar
bin ‘Abdul Aziz, who ruled only for round about ﬁo years established best example
in this 1;espect. He was given the title of “fifth Kbalifa-i-Rashid® by the Muslim

historians because of his piety and love for justice.

The Abbasid dynasty, which ruled the Muslim state for 2 long time were more
organized than many governments with respect to the mechanism of grievance

redress. It seems that they took full advantage of the past experiences in this marter.

They were the first in Islamic history who established a formal department for
this purpose known as Diwan al Nazar fi 'l Mazalim. Among the Abbasids Mahdi,
Hadi, Al Rashid, Mansiir, Mu‘tasim and Muhtadi are mentioned by the historians for
their love to help out any common citizens of the state having a grievance against any

government official caused by maladministration or abuse of power.

During Muslim rule in A/ Andalus there has been a period of progress and
prosperity. In that period history shows that axong other government institutions the

department of grievance redress was very much active performing its duties.
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During Ottoman Caliphate there has been a department with the name of
Diwan-i-bumayan, which played the role of Wildyat al Mazilim besides the superior

judiciary which was also responsible for any such complaints.

In the Mughal empire generally there has been a good system of administration
of justice and grievance redress. Those who were known for ﬁeﬁ exceptional love of
justice were Akbar, Shah Jehan, Jehangir and Alamgir. They, in their respective
periods made sure that the common man is empowered to manke any complaint
against the government officials or any influential person of the state. Those kings
made themselves available in one way or another to the common citizens, s that if

any one liked to say something directly to the monarch he would have an opportunity

of that.

There have been many other Muslim governments and states in different areas
and for sure they had some mechanism of grievance redress but it was difficult to

cover all of them in this work. So only the most known were covered here.

.In the contemporary Muslim world Saudi Arabia is the only Muslim country
which has a system of grievance redress with the traditional name of Diwan al
Mazilim. Presently Diwan al Mazalim in Saudi Arabia is in fact administrative judicial
system which works like Services Tribunal System in Pakistan, besides working for

grievance redress of citizens too. From the number of complaints lodged and the
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decisions taken by the Courts of Diwan al Mazalim, it appears that the department is
working successfully in the Kingdom and that it has given courage to the citizens to
register complaints against maladministration of the government departments and
high officials of the governments. Complaining against the government officials is
something not very usual in Kingdoms like that of Saudi Arabia but the performance

of Diwan al Mazalim is graduallybreaking this taboo.

In the West the institution of the Ombudsman is working nearly in all
countries of Eufope, Americas and Australia and New Zealand. For the purpose of
analysis we have covered in this work only the Ombudsman of The United Kingdom.
The system is working actively in the UK. In the beginning Parliamentary
Commission for Administration with a limited jurisdiction was established that was
expanded with the passage of time and now it is called Parliamentary and Health
Service Ombudsman (PHSO) with a wide jurisdiction. Other Ombudsmen are also

working in other spheres like local government, banking and legal profession in the

UK.

In the year 1983 the Institution of Wafagi Mobtasib was established in Pakistan
as the prime grievance redress mechanism for general public. Within a few years the
Office of Wafigi Mobtasib made a good progress that is evident from the number of
cases it solved and from the expansion of its work manifested in the opening of its
branches in other cities of Pakistan.
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The work of Wafigi Mobtasib has a very positive impact with respect to the
attitude of government officials towards the common citizens. Although according to
the provisions of the Establishment of the Office of Wafigi Mobtasib Order the
decisions of Wafligi Mobtasib are not subject to judicial review but in practice the

superior judiciary have been hearing cases to review the decisions of Wafigi Mobtasib

Keeping in view the vast treasure of literature on Islamic law prepared
thruoughthe centuries by Muslim jursits and lack of focus on the department of
Wilayat al Mazalim, it can easily be concluded that the department has not received
due attention of the Muslim jurists with regard to expounding its detailed rules and
elaborating the qualifications for its incharge. We only find two main works in this
regard i.e. Al Abkam al Sultaniyyab; one written by Al Miwardi and the other with

the same name written by Abfi Ya‘la. They have discussed these topics in detail.

This is a historical fact that every Muslim state has been managing the
grievance redress department according to its own circumstances in the limits
prescribed by Shari‘ah. However in the classical history the Abbasids have been the
best in organizing this department as their era is considered to be the glorious one in

the Muslim history in all other fields of life too.

In the contemporary world a common understanding is that this department

was initiated by Sweden. However it is said that actually Sweden took the idea of
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grievance redress from the Ottoman Empire where one of the Swedish Kings in
eighteenth century took asylum; impressed with the grievance redress system there, he

established the Ombudsman office in his country after reinstatement.

Whereas in the contemporary Muslim world Saudi Arabia took the idea from Islamic
history and named the department with the traditional name of Diwan-al-Mazilim,

while Pakistan took the Western model of Cmbudsman.

As has been the case in the history in the contemporary world also there is no
uniformity in the department in different Muslim countries except for one thing that
in Saudi Arabia and Pakistan the incharge of this department is appointed by the head

of state.

A comparison of the three models in the United Kingdom, Saudi Arabia and
Pakistan reveals that there is not much difference among the three with respect to the
structure and scope, except for Saudi Arabia which has assigned Diwan al Mazalim the
job of formal administrative judiciary as well. As regards the scope all the three
models, it is almost the same as some important matters like defence, foreign affairs

etc. have been excluded from their scope in all three countries.

With respect to efficiency the Parliamentary Ombudsman of the United

Kingdom seems to be the most efficient because of the obvious reason thar the citizens
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of that country are more aware of their rightsand as 2 whole the machinery of the

government is more efficient there as compared to Saudi Arabia and Pakistan.

With respect to the Islamic character of the institution in both Saudi Arabia
and Pakistan there are no specific qualifications for th incharge of the department,
which is 2 loophole and there must be legi#htion in this regard in accordance to the |
Islamic principles to bring the department completely in the fold of Shariah. To
determine the qualifications for incharge of Wilayat al Mazalim is of utmost
importance because in this way the appointment of the person to this important post
is streamlined and less is left to the jurisdiction of the rulers who often use their
discretion keeping in view political gains. Therefore once the qualifications are
determined and there is some law which is clear on the matter, the appointment will
become institutionalised and there will be no very little chances of abuse of merit.

One of the most important point is that the jurisdiction of the institution must
be expanded to include all departments of the government, a characteristics which will
make it truly capable to carry out accountability across the board something wxhxch

will be in line with the teachings of Shari‘ah.

As compared to Pakistan, the system in Saudi Arabia is having more
formalities as it is working as a formal administrarive judicial system. While in
Pakistan it is more informal and easy for a common citizen to approach it because no

formal procedures or a lawyer is required. This informality is something nearer to the
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Islamic character of the institution. Thus it is recommended that in Saudi Arabia the
formalities involved in the process of lodging and pursuing the case of a complaint
against a government functionary should be reconsidered and changes should be made
in this regard so that a common citizen does not find it complicated and is more

encouraged to come forward with any complaints.

Regarding the Pakistani system of Ombudsman, it is recommended that its
name should be changed to either Diwan al Mazalim or Wilzyat ;zl Mazalim as a first
step to divert it towards Shari ‘ah. This will be something which will give the first
impression that the institution is coming fro:ﬁ the Shari 2h. However changing of
name is not something which will change the reality, so to change the reality, the
Council of Islamic Idealogy should be assigned the task of reviewing the whole system

of the Ombudsman and propose changes in it so that it is brought completely into the

fold of Shariab.

To conclude it is submitted humbly that unless the political system s
completely brought in the fold of $hari%ab, it is difficult to expect that an organ of the
government would be Islamized truly in isolation. So to achieve the goal of Islamizing

the society and its institutions all the political system has to be established accoding to

the true spirtit of Islam.
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