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Abstraa

Justice is thc fouo&tion of Isla"ic legd and po[tical systco' The basic pu{Pose

of scading the Messengers aad the Prophets by Allah was to e*abtish a iust rystem ia

theworld.Therulesoflslamictawaimatbriagingiustic!tolifeiodlitsqphercsand

in r:hc bcst possiblc lc fora- Oae of 6e impomot mcaos of ensuriag the

adEi.Eistradoaofiusticcacrossthcboardisthcarcaof]awwhichislefttobclegislated

on by the nrler in accordancc with thc gcncral priociples of Sbai'ah' This is cald

s;y:asah *ar'iyyalt It has many "'a"ifesu1ies5 6se of them being the system of Re&ess

of Grievances arisiag out of maladministration of the goverrruent officials' In the

Islamic history the &partmcnt o{ tte govera'oeat which has been working for this

purposc has bcco named * VilZyat al )utzTilim' ff,s main purPos€ of this dissertation

is to highlight the theory aod practice of WlZyzt al Maailim in thc past and the

presert. For rhi( PurPos€ the theoretical foun&ti oos ol WilZyat al Mzzilim havc bccn

discusdiothefirstpartfol]ogedbyhistoryoftheigtinrtionthroughtheccnturics

in the Muslim statcs. ln tle secood Part the applicatiou of the theory in the

coot mForary world has becn discuscd by dacribing and analysiog the systeo in

Saudi Arabia and Pakistaa. For dle purposc of comparison with thc \flestera legal

system, the institution of the Ombudsman in the United Kingdom has bcco discussed'

Io thc light of all the discussion the oaio cooclusion whicl has been drawl is tbat thc

esscncc of thc iastitutioo has always bccn thcrc in thc Mudim history and tte concept



of the Ombudsman in thc coDtcEPorarf world is nothing but the crtcasion of that

esscnce. Sooc ioponant changcs nced to bc brought in thc appointucnt of its

inchargeanditsothernrlesofworkiugtofuI}ybringtheinstitutioai:rthcfoldof

Sb6ri'ah.
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Introduction

Sigpificance of the subject:

In the naoe of Allah, the Eraltcd, Most Bcaeficent aad Most Merciful' All

praisc be to }[o and His blessings aod pcacc be upon Lfubuooad thc I.as of the

Prophets, who cooveyed fre Message of Allah to us aad fllfilled rhe trust'

Isl,'" is a /rz tfiat is based on justice' A]l its rysteos and the institutions it seeks

to establish 3rs .irn6d at promoting justicc io tLe world Al Adl is of one of the

beauti(rl rames of Alleh that means justicc. Therefore the maiq god of Isla'mt legal

aad potitical systems is to have goveruance based on uuiversal iustice' This fact is

manilested in all the ways and patterns which Shafi'rt te'o^n'eods for nraaing the

affairs of the state and society. From the selection of a head of state in public life to the

selrctioa of spouse in one's individu eJhfe, Sban'dlb "i'-s at doing everyttring through a

just aad balaaced way. Even in the maner of worship where most religions teud to be

on one or asother ertrerDe, Islam strikes a beautifirl balance and iastrucs its followers

to have a balance between their temporal aod qpiritual nee& so that one side is not

igpored because of over-emphasis on thc otf,er' Ttis balance is clear in the

supplicatioa which the Muslims make at the ead of evcry SzlZh (poytts) which rea&:

'O our Lord! Give us the lgst is this world and the best in the Hercafrcr and save us

from tle tonnent of fue." (al qur'aa ztZot)



Amoog the means of eusuring justice is siy-asrt shafiyyah' That is thc arca of

legislatiou and governance where strict rules are not provided rhrough texts' Here ttre

M.slirn rulcrs havc bcen using their wisdom according to the broad principles of

QrrCeo and Sur:aah to cnsurae tlc rlmini5s4i6s of justicc in the sociery' The focus

of Muslio iuriss through the centuries has beca oainly upon the intcrpreatioa of

ters and the area of Fiqh proper whilc si-auh shaliyyrt could receive little anention,

though the Eaners involved caEe up for discussion in the works of iurists rithin the

topics of Fiqh. Mthi" thc field of iy-asrt $ar'iyyah thc Grievance Re&css System

which was nemsd !y fi6 Muslim juriss as lnila\at al Maznlin received the saroe litde

aneodoi. There are ooly a few Muslim iurists who erclusively wrotc b ooks ot siyzsalt

shdl';Dah in general aad WilZyat al )lazZlim in panicular' Tbe foreoos aoong tlese

are the two well-known works, both with ttre same name of Al Ahhim aI fuhailyyalt

(Ihe Laws of Govcrnancc) which has discusscd in &tail the mattcrs relatcd to iyzszh

shaliyyah ,trrclud:JlgvilzYat al Mazalim. onc has been vrinco by Al Mlwardi and the

second by AbU Ya'li Ironically both rhe books are idcntical in thcir contcats aad

or&r to a grcat €xteot. Thus the reader is coopdled to believe that one of the writen

,-;ghr huve copicd t[e idea from tle other. Aayhow for a researcher or writer in

siyauh $ar,fu|ab ir is nearly iopossible to proc.cd without havhg read tlese

imponant worls as they have a fundamental position in fiis fidd



No doubg grievaoce re&ess mechaoism is one of the most itFonant tasks of

aoystatewhichwantstoensurethcadmiaistrationofjusticebecausetheideaofjustice

without it would bc seriously flawed.

ln the modern world too, people may tend to resort to noo-iudicial rcmedies

where they have grievance to complaio of or wrong to be redrcsed for various

reasons. Neithcr courts nor tribunals caa offcr a remedy when private citizens

complain that public authorities, although tley have 3dsd wi \in thg law' have failed

ro obscrve proper standdds 6f arlmini<trzgivs cosduct' It is faults of thic qrPe which is

often described as maladninistration. To curb and redress such maladoidsration the

office of the ombu&man has been established by the modcro $ates. This officc is, in

facq the contiauation of thc Grievaace l{c&ess Mcch'nico provi&d by Islamic law

during its thousand ycar period of {ory' In thc modern atc sc not only need

implcmentation ef fii5 sgchanisyn but also evolution of propcr rulcs and regulations

for its conformity with the principlq of. Shan'ah'

Vhy iiiis t,;pic

Keepiag ia view the siedfica-nc€ of the subiect as discussed above' I &cidcd to

choose thi< topic to highlight this imponant area of law, to eaPlore the simila'ities and

distiactions which existcd in this institutioa witlrin rle rwo different systems o{ lews

and to compile a comprehensive work on the topic which would be an effort to

10



atrswcr all ttre iroportant questions relevant to it about its theory and t[c application

of ttat tf,eory in ttre past and present' I selected three cases to be snrdied for this

rcscarch uaocly; Saudi Arabia, PaListaa and The United Kingdoo" Thc reason for

this selectioa is that Saudi Arabia is a statl which strives to kecp its coraectioa witl

the dassical Islamic legal systero. Pakisur is a mo&ra Muslim statc which took the

grievancc re&ess model from the Vest but by aod large it strives to keep ia the

boulrdsolsbafi,ahasismanifesredfromtleprocessoflslaoizationofitsconstitution

asd its laws. The Uuited Kingdoo is a representative mo&l countrl of the \0estern

l"s"I 
"y"t --

Research MethodologY:

Mainly the project was coopleted through library rescarch as the scarciry o{

resourcts aud time did not permit Ine to carry out atry field rescarch' So I have to

depend upon the academic sources availablc in libraries and on tie World Vide Veb'

I did not restrict myself to one panicular rocthodology as restrictioa to one

methodology was not Possible in such rype of a snrdy' I described ttc institution as it

has been risualizcd by the Muslim jwisr, as it cxisted in thc history and in the

modern world- This oay be termed as &scripdve methodology of research' ln tracing

thehistoryofgricvaaccre&essltookr:Lcpat!ofhistoricalrescarch.w,bilediscussing

the rules I adopred legal research methodology and &duciag them from thc factual

11



situations I used the methodology of dcductive research' So as a whole it was a

mim:re of many research methodologies'

I have transliterated allthe foreign words aod have followed transliteration

scheme of the Quanerly Ishmic Stdb, hlamic Research Insdote' International

Islamic University Islamabad- Besides I harrc r'dcred to thc numbcr atd S rzbs etd

AyZt qtotcd,and have eited the rcference of alt alahrt as well' For rlc traaslation of

tLe tqts of Qur'au I have mostly relied oa tie works of Abdullah Yousaf Ali and

Maroadook Pichthal wbjle for the translation of altafirt I have mostly relied on my

owu language skills.

Research Plar-

The toul work is qpread over sir cbapters' Thc first chaptcr erplains the

theoretical foun&tions of. wilzyat at Mazilim (Greivaace Redress in klaoic legal

System). For thi< purpose it elaborates the sigpificance of justicc in the light of Qur'an

and Suanah, 1f,s 66,ning of ivasah $ar'iyyah atd Vila\at al Mazilim, Comparison

between vilayat al Mavtim aad otler simild. ie5linrtioEs of ttre governmeat and the

kga! san:s of greivance redress ia Islam.

The second chapter traces historical evi&nce for rhis isstitutioo-It states the

mechaaism of grievance redress itr Prophet's period, dl Khilafah 4l R thfufub,umayyad

Perio4 Abbasid period, in Al Aadalus, Onooan period a'nd in thc Moghul period By



describiog and discussiag the system io thosc well knowo Muslim governmeuts' an

attcopt has been made to Prove tlat tie mechaoism of Grieva'nce re&ess eristed in

almost all the Muslim Goverorens in an age vhen rest of the world was hardly

tamiliar with any such concePt.

The third chapter describes the Grierrance Redress system of Saudi Arabia

whichisa)led.DrufualMazzlimForthispurposebriefhistoricalbackgroundofthe

iudicial sysam has beeu traced back and thc present system o{ i"di"i"ty wittr the

recent amendoeots has also been elaboratcd It follows a &tailed disorsion on the

DpZn al tvla?ztim includiug its esrablsbment proces, its powers aad jurisdictioo' its

proccdures of complaint handling and its supplementary Powers for ruoning the

affairs. Simultaneously cvaluation of thc coscerned law and critical aaalysis of

perforoance of thi institution is also tf,ere' ln betseen the cooments on the

institution, occasionally comparison berween it and the same institudons in otter

countries panicularly Pakistan and the United Kiugdom has also been drawn

Is with the Griev-a'sce re&ess qtstem of the the United
I ne louno cnaPEr oea

Kingdom i.e. tlc Office of the Parliamentary Ombu&ma'u' It states background of the

esablishment of tle instirution aod the process through which it was establshed The

jurisdiction, powers, complfil fi6rtling procedures of tte Parliamenery

Onbu&'.2n arc nort points of discussioo in this chapter' Towards thc end of the

13



&apter cones the evaluation of the role of Parliameoury Ombudsmaa aad its

performance over the Years.

The fifth chapter is about the Pakistad Vafuf Mo|tusiD (Fedenl

Ombudsman). It states, as usual tlc backgrouad facts which lcd to tie esablishment

of the iastinrtiotr, the explaaatioa of neaaiags of tte word "mof,usib and

.Q6!u.{rmaD., appointoent aod qualficatioo s ol the wafqa Mohrzs}' It follos's the

discussion on the relcvant rules and reguletioas about the iurisdicdon' powers'

cooplaint has,{li.t proccdures and a'nalysis of the performaace of tfie institution' At

the cod the impact of tf,e role of Vaf4a Mohtarib has been discussed-

The sixth a.nd last chapter consists of the conclusions dram from the sudy

and the recoomen&tions made in the light of the srudy to briag the iastitutions in

Pakistan and Saudi Arabia in line witf, the priacipl es oI Shan'ah'

All the firsr five chaprers begin with ao introduction and eo& witi a

conclusion excePt for the last chapter which contairs conclusions and

recoo.men&tions based on the whole dissenatios'

Litcrature Reiview:

For un&rssoding the backgroun d oL Vilzyat al Mazzlim t[at is the nature of

s;yasah al shar'iyyah, Ibn Taymiyyah's book Al Siy-art al Shzr'iyyah f Ishb al Ra'i an

alRt'iyyzhbveryimporuat.ItisafoundatioaatworkintLispanicularareaofsnrdy'



Buildiog upon the work of his teacher, Iba Qayyio al Jawziyyalt Al !ffiq al

flhn;yyah fi 4t Srzsah al Shar'iryah is, nonahcless' oorc insighdul' Ttc book has

been traoslated by Alauddio Kharofa with thc naoc of 'I*gzl Metho& in Ishmic

A&tinistration'.This book wirh lkm zl Mnt4qilz by the saoc aut'hor arc the only

classical sorls discr:ssing thc naturc aad applicatioo of sizyzzh shar'iyyalt io the early

pcriods of Islam.

Nodoubtthat.AbdulVahebKhallifsAlsiyzsahalsbar,iga}lfalsfuanal

ds$niDrt ua at KhAniiyyab ua al tfaliyyah aod latcly the research aniclc by Dr'

Muhnmad }Iashio Kamali namely; 'siyauh Sbar'iyyaF n the Tbe Amqiun Jornzl

of Ist4rrric Socbl Scienia, both arc wclcomc additions by tLc rwo coatcnPorary

scholars on the topic of al Siyzszb al Sbzr'iyyah'

The main topic "Wlilat al Ltazzlim' is a topic which' as was said in ttrc

bcgitrtriag 6f thi< islr6fluction, could not rcccive ouch atteotion of the writers in the

classical period- The main sourcc {or the rclevaot daails of tle &partoent are the rqzo

book rrit! -,Ie sarrs nactc i.e. tl Ahhim at Suttat;yyah, as rneatiosed be{orc' by Al

Miwar& aod Qadi AbE Ya'la-

For the purpose of this dissenation I have benefited from both of them' For

Al Mawardis work, I found is English tralslation dooe by Asadullah Yate while rhe

bookofAbEY.aliwastobesnrdicd&cctlyinArbicaslcouldnotfindEaglish
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tra.oslatioa of the same. Bor[ the vorls dcscribe thc sy*em of govcrooeat aad its

,',ain d6p31ssq15 in quite a good &tail in thc light ol al Siy-asrt al Shar'iyyah' Both

have devoted a full chapter to Wliyat at ]lazatim' Bcsi&s the theorctical nrles

regarding VilZyat al iLazilim, onc catt have a good idea of the history of thi'

institution by snrdyiag both the books'

For the history of t$itAya al Mazzlim tte boots of history' the biographics of

rhe Kfuhf iRzshillfrz and other such books, ia general have scanercd in{ormatios

and ooe caa fiad some allusions to it in thosc books'

I could 6sd only one book with the naoe of thc spccific subiect of fie history

of Vilayat at Mazalim i.e- AtwZr VitAyat al Mazlim 'Ab al Tanklt @hrvrs of VilZyat

al ],Iazilim Through the History) by Hash;'' bin al I{asau al 'Ab-td al 'Alawi'

Unfomrnately the book is not what it seeos to be, as it has very Iirde details of the

institution's history. Is main focus is panicularly on thc institutioo's history and

performaoce is Morroco.

Muho-road Yousaf Goraya in btsbook Jdicial Systm Unds th hopht atd tlx

fi* Tuo Pio* Qliph has discussed, u is obvious &om the name' the justice sysem of

thc carlicst perio& of thc kl""ic historT, whcre he has ocntioncd somc cvents o{

grievance redress too.
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Another book which, although rrot Ycry dcaile4 does describe bridly the

hi*ory of thc iastitution, is The Administation of J*itce in khm by Al Hej

Muhammed Ullah. It states the history of the instirutioq briefly; beginning from the

Prophetic period till thc Mughal Empire and Eest India Company's rule' It also brings

uadcr discussis soac legal issues lik'e tfie stan:s of Dkmmis hlsbsic h'w '

Aloost at tle saoc patten Thc conccpt of Atbtzinistrafux Acorutability in

IshmbyDr.RiazMahmoodhaslgggwrinea.Alitdedifferenceisthatthefocusin

this book is upon the accounubilry and it also discusses the evolution of the

Oobudsoaa ia ttc modern world.

YetanotherbookhavingthesamcsrJrlcofbrieflydacribingthehistoryofthe

adniristratiotr of jusdce 's 
J*tice in Hbtorical Ishm by Anwar Ahmad Qa&i' h has

been restricted to the history justice systen is the Muslims mates only'

p61 g5ds1st2a.ling tle admiuistrative and judicial system of Unayyads and

Abbaids, aPan from the gencral history books, onc book is of utoost ioponancc' It

's Arab Administrdtiott by SA'Q. Hussaini' It describcs in &tail as a whole

admidstr:rtivc rystem of the central Arab Empire, aad discusses all the four main

periods beginniag froo the fust period of the Plpohet (peace be uPon him)' the 4/

Krufah al RAsbidab, the umayya& and the Abbasi&. ofcourse administration of

iusdce is an important part of ttre discussioa.
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As fu as the grievance re&ess systeo or generally iudicial systen i! Al

Aadalus is coacerne4 I could not find aay spccific work doae ia this regard There are

books which discuss generally the system of goverament iu the Muslio Spaia i'e' Al

f,1j2tg5 2ad lpithin that discussion about different governmest dePanmctrts' jusdce

systeo docs come uader consideraubn. Aooag such boohs are Syed Azizur Rahman's

The Story of Ishmic Spain, Dr - trhmad Fikri's a'lt.tabdh f ' I Ay al kbni'S ltl-

Imamuddin'siur./imspain711-l492l.D.andJosephFo'callaghan'sAl$storyof

Mdieual SPzin.

About ttc girevance re&ess systcm of Onooan Empire too' no qpecifically

vrinen books could be availed, however , The ottoman Em4ire by Halil Iaalcik and

Histor|oftheotonznsuu,socieyzndCfuilizltbnedircdbyEkmeleddinlkan

Oghlu, arc of some help to give aa i&a of the grievance re&ess systcm of the Empire'

But basically thcy &scribc thc gcoeral coaditioos o11f,6 E'npire while the legal rystem

is only a small pan of the discussion.

A vcry good and ilsighdJ book on Mughalt judicial system is Muhao'mad

Bashcer Aload's Judicizl System unda MlgM Empire which sunreys the over all

iudicial system of the Mughal Eopire and as background glves ao overview of the

judicial systco in Muslim India even bcforc the Mughals' f,g1 hic booL' provides a

geueral view of justice rysteo without any special focus on the grievance redress
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systlm of the ErnFire, though one finds some passilg references between tle lines to

it.

Two othcr dctailcd booLs on Mughal rystem of government with a chaPter orl

its lcgal systcm have been wrineo one by Ishtiaq Husain Qunishi (7Ir

Adninirratioa of rhe Mughzl Empir) asd tLc or[er by Sir Jadunatl Sarhar (Milgbal

fulmininratbn). Both have discussed in dstail tle overall Mugbal adoidstrative

systeo i.ncluding irs judiciary. The discussion on judiciary' of course' iucludes

referencc to thc grievaace re&ess qysteo too'

There are many bools with ttrc na'oe of N;z;n al Qa{;f Ihlh" ot NNizitn

alQddaldlhtArnisudicialsystcmofr(l''r')inArabic'someofthemhavebrielly

discussed the topic but they have seldom gotre beyond what Mawardi and Abu YaIa

have outli.ned in tf,eir works abou t Vilzyat at Mazlirn' lu rie dassicd books one tn:ry

find only a brief indication towards the topic'

About DatZn zl Mzzilim of Saudi Arabia there are rwo books which have

discussed the dcpartment in &tail. Both with tte sa.Ee oI Al Totfim 4l Q44Ar fi 'l

Mamhhzb al Arabiyyah al k'udiyyah Sudicial System ia the Kingdoo of Saudi

Arebia) written by, Dr' S'aild bin Sa'ad e.t O"ryU and flasau AMultah Al Shaykh'

The one written by Dr. AJ Daryb bas discused atl detafu of iudicial rystem h Isl2D. It

has bcgutr vith the definition and has gonc on to state rte status of iudiciary' its
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significaocc, qualifications of judges and all otf,er relevant &tails to tte topic' It has

traced back &tailed history of Qana i-o Islan and then it has cotne to the history of

judiciaryintlreKingdomofSaudiArabia.Amongthejudicialinstitudonsithas

di,s:sd Du-an zl Ma7ilim n detai,

fa thic ;gspcd the resear& carricd out by FraDL E Vogd oaody; .Islzmic Lzvt

anl I ,gal Systan: Stad.ies of SaAfr Arahb b a valuablc work' llowevcr it is oaialy a

theoretical discussios and critical analysis of how the sy$em works and thcre is litde

focus on the topic of our concern i.e. the grievaace redress system'

GeorgeN.SfeirtAnkhmirCorueild'Eut:SadiAtabia\BocrdofGrieuance

'n Arab Lau Qurtaly and David E' Lotg's Tlx Board of Grievzwa in gudi Arabia

'a Middle East Jottttzl gtves a good insight in o rte Satdt Dafan al Maqilim's workimg

aad its nature is the starr. Alyhow both are los out&Ed as they were wrinen bdole

1f,6 ta651 "msadrnents took place.

The latcst addition to litcraturc on Saudi Arabiaa iustice sTstem is a research

article by Dr. Abdullah F- AIxjary, A Bricf Otxrviao ofrte Sad; Ar&ian lzgzl System'

p.:b,llSed byN.ew York Law Global in 2008' It is a complete suwey of the Saudi legal

system's gradual development into a frrly fledged formd and roodcrn legal sy$eo

ovcr the years. Ir is the only sourcc availablc so far which describcs and aaalyzr thc

latest a.men.l-ents brought about in the Saudi legal systca'tn' 2@7 '
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Thc book wrinen by flassaa Abd'lta} AI Shaykh dcscribes the judicid rystem

of the Kingdom aod within that discussioo &scribes DuZn al Ma?ilim too'

As is the case with Eost of the bools wrincn by Arab writcrs on kla-oic I:w'

both the books mentioned above, are purely descriptivc and therc is almost no

andy:is of dic information preseutcd io then

The British Par[,-cnury QElu(bman is a favourite topic for the writers on

constirutional and administrative law. Aloost all books on Adoinistrative law iaclu&

a &tailed discussion ou the topic of Parliamcnury Ombudsmao' It docs not mcaa

that thcre is no work done qpecfically oo the institution 6f1f,g Qroludsrnan'

F. Stacey's Ombadstaan Compared, though reladvely old aod perhaps a litde

out &ted but prescats a good comparisoa anong the Oobu&oa'o offce of many

Eurpean Countries and discusses the British Parlia-oenury Oobudsman in good

d.t2l. omhdsnbn in rte h$lk sedor by lvl Seaevirame is also a valuable work that

discusses ia &tail the British Ombudsmao.

Constitutionzl and Adminktratioe Lau by A-Y.Bndley, aod K'D'Ewiog is

haviog a chapter on the Parliamentary ombu&man of tte Thc unitcd Kingdom but

ia fact it has carried our a very &tailed and comprehensive analysis of the instirudon

work aod its powers. In panicular ir has discussed in dctail the MP filter in the systeo

of ttre Parliamentary ombudsoan's complaints adroissioo- ln this resPect it has
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prescsted bot! the points of view of rte proponeots aad opponmts of tf,e idea of MP

fiIrcr.

p.p cnig,s Adminirtratfue Lav is aa cffon of great valuc for tlc rcscarchers in

this panicular ficld- It has its own sryle of &scription aad analysis of admioistrative

accouatabiiiry institutions and specficdly thc Parlianeoury Ombudsoan'

corctitntionzl and Administtatbe Laut by Hillarie Barnett alld Tlx English

Laal syston by c.zty Slapper and David Kdly botl have discussed the topic of the

Parliamentary Orobu&oan in a brief but comprehensive manner'

Constittttional and Administratite Law by O. Hood Phillips, Paul Jadrsoo and,

patricia Leopold is equally important is thic 16g1'd as it has also aoalyzed the

iastitution froo many aagles.

As for rhc Pakismni ombudsmao i.e. the officc of valaqi Mohtasib, tiere are

very few books which have discussed this institution' Onc bookle without any

publication &ta whicjr has discused aad aaelyzed the institudon is klamuddin's

Toozrds IJndertznding the Omhdsmzn klca

Ttere is a relatively old Urdu book on the subject which has surveyed in

details the performance of the Mohtasib's ofEce and has nadc somc recom.meadatioas

in the process. lt is Vafdqz Mohtzsih TaZttf arm lfadiyat lez fanclifi layizzh ffafiaqL

Mohtasib: lnuoducrin aad critical Appraisal of its useful-ues$ wriaen by Abdul



trafeez' His focus is especially upon the errPensisa of the work of Mohtasib to tle

provinces; howcver, in three of thc provinccs now the offices of Oabudsmen have

been established-

Ther arc ttree other bools which, 'rnong other tiings have discussed and

an lyzd'the Pakistani Q6!gd5man'5 perforoance' Orc's P&istztt: Administrathn

swffonbudnnanandAdminiwatfueco'n'tsbyS.}vltlaider,ttreotherisTTr

Instiution of Muhtasib (Onfudsnan) wrinen by Niazi , Dr' Uaqet AIi Khan

(mentioned before as well) and the third one is Haoid Khat's hi*ipla of

Administratioe lzu: A Comparathte Strtdy' Amoogtle three Hamid Khan's book has

raisd amoag other things, some issues which has normally not beetr raised by

anyone.AlexampleistheissueofjudicialrcviegTofMohtasib,sdecisiontlathasbcen

disorrsed by hi'. in the light of the decisioas of supcrior judiciary of Pakisau'
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Chapter one

The oretical F oundations

of

Wildyat al Maz.alim
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Chapter one

lheoretical Fouodations ol VilZyat al lulazilim

1. Introduction:

Justice is tte hall mark of Islamic politicolcgal qTstem' Oae of ttre main goals

of establishing different iasdtutions withia this systeo is to ensure iustice' To have a

perfect sy*em of justice, Islamic law has provided for the field ol siauh $ar'iyyah' lt

is tte field where thc ruIer has ao authority to go, sometimes, wea beyond aPPareEt

rules of procedures, to ensure ttrat jusdce has been done' One of the importaut

manifestations of. siyisah sbar?yyah is the iostitutioa oI Vilayt al Mzulin' As the

rdationof.sivZsahsharlyyahaldVTlaTatalMzzilimhasscldombeendiscussedbythe

writers of Islamic law, thus it is necessary to oqlore this area'

Woaris tir ureaoing ad toacept of iusdce in Islam es well as in the Western

legal thought? Vhat is the meaaing oI siTZszh atd siyzsah shar'iyyah? Vhat are the

opinionsofMusliajuristsabouttf,cimplicationsotsiyasahshar,iyyah?V,hatisthe

meaning of WilZyat al Maztlizn, iu jurisdiaioos asd wLat distinguishes it from other

sirrilar. institutions of rhe Isl,mic state? Vhat is the legal status oI VilAyat al Mazzlim?
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In the curreot chapter an anempt has bces made to arlswer the above mentioned

gresrions.

Admiaistration

System

of Justicc: thc Ultimatc Purpose ef l5l"'nis Lcgal

2.1 Meaaiug of Justice:

InArabictheequalof.justicc,b,Adl.ltoeanstoplacethiagsintheirrigbft]

position. The tero is found both as substantive aad as an adiective' It aeaas

rectilhear, just and well balanccd It thus applies to botl beiags and tLiogs'r It is the

opposite of cruelty a.nd iniustice.2

According to somc scholars it mcaas fairness, impaniality' equitableaess'

objectivity neutrality, just conduct or thc exercise of authority io the "''intenaace of

righrt

As adjective the word 'll cxpresses oorc panictlarly a iuridical coaception

a.ud has numerous applications.

According to aI Mrwardi tf,e qualiry of 'dl'ts dex'ibed as a state of moral and

religious perfecdo/.

1v91) 2JroLs

' Betn" BusAri ,UuIr4l,+fiiir,(Bcirur: Makubet hbaia, 13t6 Alf)'2J12fi

' 7b Olord Tko;,p. 234, 'iusticc', 1992, Th Concisc axfod Diaion'ery' p6a2' 9n



According to Al Mzialtzh, 'the 'adl persot is one whosc good impulses prevail

over bad"s Tte adjeaive is also used subsuntively; that is, a penon of good morals'

As we discuss the cotroePt of justicc in Islao, it would aot be improper to have

a look on the Wcstcrn concept of justice.

22 Jusiticc in Vestcrn Lcgal Thoughc

A survey of the Vestero Legal Thought reveals that the esscocc of jusdce is

.tr',s51 1f,g s,'.e in the '"i"& of different juriss and philosophers but every ose looks

at rhe cotrcept from his particular viewpoint and rlcrefore the panicular emphasis on

the qpecific 
".ea 

mighi cfiaoge from scholar to scholar. Thus some would consider

'justice' as a part of vimre, some virnre itself; sooe would corsider it as divine

morality a.ud sooe otLers as security of rights.'

'ebr "l H.-. 16 5ia Mub.--ad bin ll:bib all,tlfrytfi" AIAI:han d khzniyyb wn al Viba d
Ddyd @gyc Shzt*rh Musrali d Bibi al Hilabi P. A?lnlulu ' 1973) p' 66
, fr{ogr-:m.d L:fa]i d al AtLii, Sbqh zt Majdlhh dl AWn d Adrlin4b, (Quctra: Mrktebal lslaoiyy$,

1103 AJ! aulJdc 1705,5/283
5IXc couccpr of Justicc ia thc \0cstcm Lcgal Thoughf ia frct, rcquirar a scpantc disscrution beceusc

of tf,c vasocs o{ the rcpic. Hcrc wc cru oaly sdcct thc opiaioos of e fcw importrnt vcscru thiskcn

dui to rrsuzint of specc. For oorc detailr rdercocc oey bc oade to T\ooas Aqtiazs, Stmttnz

ncobgk4 ( First Complctc A-ocricar Edition, Bcozigcr Brothcrs, Inc l9+7), Aillronc, Tbc Ai'?hu
Votk of Aristotb [. Berocs cd. Princcrou Unhc6ity Prcss, Princctoo, 1981), rro voluncs, Joh!

Austi!, TAe Proviace of Jwiqn&ncc Dct in rd (\9.E Ruoblc cd Crobridge Univcrsiry Prcss,

Crrbridgc, 199r, Bnh BA, lnisgndarct Ilxory ad Coara (Swcct & M'rwdl' Loado. 2001),

Edg.r Bod.Df,ciocr, Jnispudarc, ftIrrvrld Uahcnity Prcss, Third cditioo, 198), B-VJvl' Dia,

Inirynddrcc (Londou: Buncrwonh, 1985), Immanud Keat' Thc Ma4hyic of lnoreh (tn' Grcgor cd'

Ca.obridgc Univcniry Prcss, Ca-crbridgc, 1996)
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Plaro ideatified justice as fun'l""cntd to all vimrcs' sceiag it as consisting in

the right order of the soul-in a8 order keepiog our Passions undcr the control oI our

reason-and arguing that only such an order will guarantee that people carry out such

actions, normally un&rstood to be required by justice, as keeping promises aud

payiag &bts.'7

The first imponant fact related to Plato's view of justicc was that he was a

snr&ntofSocrates,ardbeingwiEesstohistriat,itinlluenccdhisrcasgningarrdvicws

about justice. Plato devoted a lot of his time discussing the idea of justicc' first with his

frieq& and tia.o later on giving his &fioitioo and views on it'

Aristotle considered iustice as a wholc vimre and not as a part of ig while an

-i*ti.. is not a pan of vicc, but the whole of it' Expl"ining why iustice is a whole

vimre he asserts:

'It is complete vimt, fim of all, because it is the exhibition of complete virnre:

it is also complete because he that has it is able to exhibit vimre ia &aling with

his neighbors, aad not merely ia his privatc affairs; for thcrc are oany who can

he virnrous enough at home, but fail io dcaling with thcir acighbors'?r

' Saoucl Flcischa& u, A Sbon Hinory of Dttribttioc lttstkc, (Lorrdoo: Ilarverd UuivcrsirT Prcss'

Caobridgc, Mrssa&utcns, 2004), f 0.

4-t'iiri-r*i" mn" i\,t*i*, 
"""tlrod 

bv Ffi' Pacrs, M-.{, Fifth cditioa' (Londoa: Kcgaa

Pau! Trcach, Trubcr 6r Co. Ltd. 1893), 139'
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Marcus Tullius Cicero presented his views legarding justice' His cotrcePt of

justice is of divioe origin because according to his oPitrion the cntire uuiverse is

ovemrled by the power of God' that by IIis aature' r€i'aliorr' encrry' -i"d dividry' or

some other word of clearer signification, all thi"gp are goveroed and dircctcd''

U-aivarsaliry o{ the laws and justice &rived from God by huoan reasoq were

ciccro,s starting point from which his entire thcories were buih That is why cicero

saw only one source from where justice could be &rived aod that is God

'The origin of jusdce is to be sought in thc divise law o{ cteroal and

i"' 'r'utable moraliry. "ro

At a later stage of the evoludon of Wcstero kgal Thought' the Eighteenth

Century Legal thinler Jean Jacques Rousseau was coaYinced that all .iustice comes

from God. But the problem is how to receive such knowledge from God In his

opitriotr all justicc comes from Go4 who is its sole soutcc, but if we knew how to

receive so high aa inspiratioo, we should need neither Bover nctrt nor laws'

Doubtless, there is a universal justice, emanatiog from reason alonel but this iusice to

he ad.oined among us, must be mutual.lt

t Ttx potitiealworlu of Marcus T tius cicem, comprisiag his trcatirc on TLc Coonoowcalth ard his

Trcatisc of Thc Lws, treoslered froo thc origiaalwith disscrtetioas aad uotcs by Pnocis Barham'

fl-ondon: Edmuad Spcnigue, 1812), VoL2' 39.
ro Ibid 17.

" Jca. 1..ar. Roussceu, Th Soci4l Coa*act & Dirolrrlts, (Loudon 6r Toronto: J'lrtl'Dcot & Sous'

Rcprintcd 1923) p.32.



Jereoy Bentham, anottrer Eighteenth Ccntury British jurist, consi&rcd to be

the father of Utilitarian theory of Law, is of the opinion that justice is the security

which tlc law provides us wittr, or professcs to provi& us witL, for *ery thing we

value, or ought to value: for ProPerty' for libcrry, for hoaour, aad for life' It is that

possessioo which is worth aII others, Put togsthcr for h ioclu&s all otters' A denial

of justicc is the very quintessence of iniury, the srm and substance of all sons of

iajuries. It is not robbery only, enslaveoent orly, and insult ooly, homici& only: it is

fobbery, easlaveoetrt, insult, homicide, all in one'u

The most effective exPonent of utilitarianism after Jeremy Benttrao was

undoubtedlyJohnstuanMilt.Hisconceptofjusticewasthatjrrsticcisanamefor

certais oonl requireaens, whi& regar&d collectively, stand higher in the scde of

social utiliry, aad are therefore of morc Parerloutrt obligation' tlan any otiers;

though panicular cases Eay occur in which some otf,er social dutT is so imponant, as

to ovemrle any one of the general marios of iwticc' Thus, to save a life' it may not

oaly be allowable, but a dury, to steal, or uke by force, the secessar)' food or

Eedicisc, or to kidnap, and compel to officiate, tte only qualified medicd

practitioner. Iu such cases, as we do not call anything justicc which is not a virnre' we

usually say, not tLat justice must give way to'some other moml principles' but that

vTkVmkofJncnryBattham,Yol.fi,Ahot6tAgrinnLatTaa'(EdilburEh!flilliamTait'107'
Priuca Succqiinpki!, Marshatl' & Co., Loadon' 18'13), 57't'



what is just io or.li.ary cases is, by reason of that principle, not just itr the paniorlar

case. 
D

2.! Qw'Zn zsd Sunnzb ou Justicc:

The followiog texs of @r-an are worth 6gstiening whilc discussiug the

subject of jusdce ia Islam.

Allah declares,

u.jil3rrjrr!,,t &r1l sle p1i irt: fi,frI 9,i-itu,lJ{s'i 0.r9 ryjity'TazJlt talg r

...6P

'O you believers, Staad out firoly for Allah, and be just wimesses and let not

the enmiry of peoPle make you avoid justice...'!'

...#l ,it 'urJ, 
OL-'Il, J.rrJr+ yL rtr 6! .

"Verily Allah enjoiru justice, ercellcncc and helping thc kin"'"E

...t'+ .t.rrl er,l5 aB;r, lt JYI t 1 '-'T,1r r

D jchn Stuart Mill, Colktd Vorh:,YoltacX.lJtitiarbnbm (Uaiveairy of Torouto Prcss' Roudcdgc

& reL.n Paul, 1969),259. .

t'Al QtrZn 5t B

v Al Q*r-4n 1690



'...say I believe in wharoever Allah has seEt dowu of tle Book and I ao

cooman&d to do justice among you,..'t'

...cfl+Jl .*Au1.

Be just diat b oearcrto Piet7.' '-

...J.-rlrrL1id"t, ,Jrlr:3 1.J9911 ,11 f o

'There is uo God but He; that is tlc sitness of AllaL, His aagels and those

cndowed witfi knowledge stauding firm on justice'"tr

Allah says:

...J.-rrq u/t:,| pj4t or;'rtr9 qJ<Jr tP tlJb ';rEJl' 
r'r ! L'l-'11 'El r

".we sent aforedme our rDessesBers witL dear sigas and sent down with them

the book and the balance of right and wrong that rncn may $and fonh in

!ustice."'

It is worth aentioning tLat Allah hes created ttre whole universe with a

particular mearure or balasce and man has bem asked to observe it stricdy'

" Al Qn-zr 1Z15
t' ll qs-an 5rB
trAl@or3:18
tt Al QsUn 57'25
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i,lj:rJl lJ.rr I 3 J.;lq i,rl lr+l9 'i'ly'l .., lr!"l|'i'lFJl g?utdt e'- rl.l '

'Aad the sky He has uPlifted; and He has set the msasure' that you nay exceed

not ttre measure, but observe the ocasure strictlT' nor fall shon thereof'"'

TLc oeasrre an& bahmce-reftr'to jnsticol'So bverly vimle v/hich should bc

established aoong all rypes of men who coastitute a society' Man has to act jusdy

vith him and the world around him.'l

Allah says:

n<Saq;rlrrll.Ur,lqt"<-ri,l ,Jrullir.{,;.J;r11 sqfrtJl cJuull pryol fyq&r3; r

"In&ed Allah commands you to retrder back trusrs to thosc to whom they arc

duc and tfut when you judge berweeo people, judge with iustice' surely Allah

admouishes you wirh what is excelleat'"z

There are many sayings of the Prophet Muhaomad (pcace bc upon hi"') which

caphasizc thi" principle of Qrtr-an,i.e- right man for the right job'

eAl@ur55i,9

";;.-MJJ"d;i", Isbn and hs Potiticat srrezr, (Islanabad, Dr' lvf Mud'f,uddiE Td'nic Trusq ulJI'

1988) p. 131

'AlQ*ht158
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Tte Prophet (peace be uPon hi,',) sai4 -Whoever is entrustcd with the affairs

6f 1f,g ffiuslimc and he &legates pan of it to a man while he kaows a bener onc for it,

he is a traitor in the cyes of Allah a:ldlJjsMcsseaBel/)

It is rcportcd by Bukhari and Muslio that a group of meu visitcd the Prophet

(p"* b. tpon him) and asked hi- 3 g6vgronental Post' He rcplid 'we do not

insall in our ofEces those who ask for ir'!

Once the Prophet (peace be uPoq him) saiid o AHtnzf;mZn bin Satn*ralt' "O

Abdurrah.man, never ask for a post, if it is given to you without your demand you'

left to it on your own."" The Prophet (peace be upon him) sai4 'Who evcr asks for

the position of judge and makes others iatcrcedc iu his favour will be left in it to his

fate and whoever is entrusted wirh it without his &mand aod without asking ottrers to

intercede in his favour, Allah will send down an angel to direct him ia it arighr"I

E Muhzmaed bia IsoiFfl bin Ibtihim bi! al Mughit?h ,l Bulhtui $obilt ly*lza;. telZb d ablio, bab:

oe yu&nf,u oir al lia 'ali al ioln}. Ihdth No. 6730

"frJui aSn A l.f*"yo tU *ri- li" A H.iiii .1 Quth,fi, S4ri, M*Em,Kjtib zllminf,' Beb: A'oaahy

'u geleb al imerrh we al b;+ A.yhi, H^f:rl No laol, Salib Mulim, Kidb 'l AyEi!' bib: ea ldafa

yrninea fr n'i gbafrhi khayrra -i'tr1 el F ri)"l Ll{fr Y 3120, SQ;l et*bbi, Eiab rl ayolo

l..""afu, BS A.d eUih t "E E yu-rlLidlukumu AIzf,u bi d leghwi fi afaioikuo, flrfith No

6132J,b8 'Iri Mub.EEed bi.o 'Isi bir Sarwah Titroidh,, lont Trmilhi,Ki,tS\ d Nudf,tr wd a1'oia'

bib: mi li' fi man $elafa '.Ii yaEi! fe n'i ghaynhi klaynn -i'!i Hadith No 11'19' AbE

Abd,,.,,h.E-.! AlEj Uio Sho'.yU bin 'Ali Nui-r, Srzcz Nasi-r, Kitib; a&b 'l Qfih' bib: aaaehye

'- *'ri:. al iEar"h, Hedith No 52E9, IEiE Abt 'Abd'llll' AlEad bi! Mt+'EE,il' ML'ud

Ahnad. kttnb: awwal musnad at Basriyyio' Bib: Hafirh Abdurra'Loaa bia Serourzh' IL&l NO'

197 U, 197 07,197 09, 197 11, 197 12

'SulaFoa! bh Ash'ath Abu Dlwld, tuun Ak fidd,KiEb al u{liyyaf, h$t Ii dtb tl a4i T
al tzssaru. ileyhl tla<hrl No 3107, Tiraidhi, KitSb zl a$Ea 'an rertlullatr BEb: me ja' 'ao ruululEhi

fi al qadi Hefith 12't6,
.AfaUiaf !i" Vazid aI Rabt al eazwhi Ibq--r-Ma.iab, St nan lbn ltai4tt6t b al ,!Lt6 Bab: fi rulab rl

qa{i w"e al usrarru' ilayhi, Hridd No 3 107



B,,Lhari n.uTatcs on the authoriry of Abu Hurairah that the Prophct (peace be

upoo him) said,

'V'hen the trust is lost, then the Last Day is at hand,' the Coopaoions askcd'

"how cas it be lost?'He rcplied, "'\9hen thc ofEces are assigaed to the peoplc aot

worthy of these o6ccs, it mca.os that tie Last day is at hand"

tyfg5lim< are uoaninous about thc fact that thc guardian 6f 1 ."i"61, 1f,6

custodiatr of a endowuent and a lcgal rcprcscatative s[ould ad.miaister thc afhirs

entrusted to thero in the best of their koowledge and effon''

Allah says:

l*1 e,lU\t @r lutjtislg c

'...and don't approach the properry of orphan except ia the bcst posible

Eanoer,..or

Tte Prophet (peace be upon him) also sai4

r 
*bib tu*thi,K;ttb al 'Ilo, Bib: oan su'ila iloao wa huwa muraghillur fi hadthihi & aunoa al

l.dtf,
, Dr. Omer A. Ft,ntb\, Iba.iTamiyab oa Nlilc and Prtuau lao in Ishm ot fublic Policl ia hhmit

lnisWaarn parut: Khayar Book and Publi<i'ing Co' 1966) p' 19

lAl Qur'ia6: 152
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t e- ) f Jp 1,tt I 2t1 F.j\ r+s c JF t et rufu '+t,y Jl,- {g ty #'

d t! ,P.ig ry) ,r JFto'+ Ju d eb Pt-Jb tP' s ,f t !- t w't: '3" 'rp 
+b 6ly'l

.a4i,f J1-,t.Jlt-

'Everyonc of you is a shcpherd ard evcryone of you is respoosible for his

ao"k, tbc caliph who rules the people is shepherd and is responsible for rhose whoo

he governs, thc wooan is a shepherd in her husband's household and is responsible for

what is under her supervision, the servaot is a shepherd as regards his masteis wealth

and is respousible for it and a mas is shepherd with respect to the wealth of his fartrer

and is responsible for what is urder his supewision, Lo! Every ouc of you is a

shepherd and is responsible for his flock.'a

The Prophet (peace be upoo him) said'

'Any ruler to whom Allah has eatrusted His flock and who dies ooe &y after

having cheated his subjects; Allah rriU not dlow hirn 16 569ll th6 fragrance of

paradise."n

n sdbtb Bshtrd,Kidb al Istiqn{ we adc ad<luyiin rrr al }a| vr zI. ulfl+ Bib; d 'abdu ri'ia fi mlli-

-iliui -" u i'"-"1,, iua ui iai;r,;' tt dtf, iilo 2232, W !t$lin,\;tib al Lnlnf, Blb; frdlat ul

r- j- A 'lal *" 'rqoUat .l ji'it -" "l 
i"r! 'all al rifg $r&rh No 3{08, '&zan ntnidbi'trjiil nlthid

i- raortol.b, aal, .a ie' fi al iErE, He&th No roz7, ius p"wu4 Kitlb d K[{ii vr al Ioireh we al

f.y, i+-r-Jf.f--u i i-;- nin faqq al r'iyyal, t{rdith No 2539, tn4d'iAM'Krtut ovwed

a'_"1"1r,," i- a ;rhab[, Bab, musu"d .abiuut'bia rroer (May Allab bc plcscd *it6 hin) bia d

K.hatteb, lladith No 1266,

" S"ltl i-di-,n*.l -roa!, Brb: Isdlqeq al wili al gbish li r"iyyrtihi anarr' $adfth No 203



According to a tradition ofthe Prophet (peace be upon hio) seven categories of

bdievers v/ill be giveo place un&r Allaht sha& on the Day while no othcr sha& will

be available ercept His. The first of those mentioned is a just ruler'rr

AbE Muslio aI Khawliai (a Coropanion died 62 A'IL) entered the coun of

Mu Iwiyah'and grected hi.o by calting hio as hireling (afir)"I\e pcoplc there told

hirn to call hirn as Co-"'an&r of the Faithful but he insisted to call hi- 'hireling' and

Mu'Iwiyah allowed him to do thar Then he erplained 'You are a hireliag whom the

Lord of t[ese sheep has hired to take care of thcm' If you tar the itchy a'oong then

and curc the sick and put the surplus of the roore advanced at the service of the poor'

their Lord will reward you in full' If you on thc contrary do not tet the irchy nor cure

the sick nor put the richer at the service of the poorer' their Lord will punish you''r'

Islamic history is a witncss to the fact that Muslia rulers un&mood the

sieoficarce of adoinistradon of justice' The ideal period in this respect vas' oo doubt'

thc carliest era of the Prophet (peace be upon him) and his Compaoions panicularly

the Khahfi'-i-Rishidatt

ln the faoous letter seot by 'Uoar (I'Iay Atlah be pleased effi hirn) to Abt

Miisi Ash'ati thc fuoctions of iudiciary were leid down as follows'

f,ffin, or* u A*-,Bib: mao jehre fi rl masjid r_.o."? .l s:luh ra fedl .l -"iiid,
nffJ N"Zzo,'sral M$tin,K;^b zt'Ial,d.-Brb: fr{t iktli-al sadaqah' Ha&th No 1712

i;;';-:fffri""b illbd-"riil il;u[;; Iba raf"ivvah' At siv:ult at shatvvah f
;tA tt N'r."; R"'W Qvlakkalu Maktabrh Niz:r MunalE 'l 

Bie 20oa) p' 12



'Aftcr the praise to Allah, the ldminisuati6a of iusticc is a dury' Thc coun

Eu$ observe equaliry bersecn the parties so that thc scakcr Party Eay cxPcct

justicc and the suonger rnay not aryect cotrcessiotr' The burdeo of proof is on

6c plaintiff and thc defmdant oay bc put oo oath but let this not defeat the

ea& of iusticc znd hv.rl

In rhis lener and a fcw othcr lcncrs, 'Uoar (May Allal bc plcased witf, hi''')

bas expleined the basic principles 6f fig 2dmini<u"rion of justicc tfuough cours. But

klao does not only inspires its followers to adhere to the rules of formal justicc'

rathcr it creatcs a charactcristics of watchirlocss in is follog'ers which at titcs

persuades theo to briug theosclves to justicc without any external forcc maLiqg tteo

do that.

'Umar (May Allah be pteased with him) once went out carryiag a skin for

ferchiog water. His son asked him disaPProvinCly, '*hy are you doing his?' 'UEar

replied,' I have bcen too self-satisfied and I oust humble rnyself'' Here is a EaE who

e: !s.og!Le !.r-.he dePths of his soul a pride in his ofEce as caliph; in his conqucss

o For comphrc lcrcr sce AbU Bak Muh.EEad bh A-hE.d bia Abi S.hl aI Sar:k[si Al Mtbmt

Serahi Idllt d Quria we al 'Ul[E al I'li-inrlh' L984 16/@.Dd Abtr Bab 'l R}rr$il' Ad4b 'l
Qid. treas. Juticc Dr. Munir Almrd Mughat (I-ahora Qazi Puhlicaciocr, 199) pp' 8993



and grcamess which he has amained and uawilling that such pri& should continue' So

he deteroines to huoble himsell h the right of dl his subiects'x

TLe theory behind the arlministrztion of jusdce in Islan is based on unique

priaciples and the fouotain head of the rarre's @Vn and the legislative sovcreigpry

o{ the Musiiin ccirirmusiry. Uo&r thesc principles the cdiph, tf,e Emperor or the

Sultan is not tte fountain head of iustice'r'

As Q*rln, Sunnalt atd p-;rcice of' Umnuh thtoughout tfie history is a witness

to the fact that ttre admhistration of iusdce is the primary PurPose of Islamic legal and

political systeos, it is therefore ioperative upoo the Mvslim Ilmmab that this

imporuntmissionshouldbesuivedforbyisrePresentativerulersaaditshouldbe

carried out i.u toto, i.e. all the basic departments of th6 2d'nini<uzties of iustice should

be brought io action.

Si-asrt Shariyyrt: A Meens For Ensuring Adminisuation of Justice

.Islam is code of life which is good and practicable f61 dt dmgs' fot ercry

situatioq and {or evry natioa provided it has a faith in Islam as a divine 'Dz' Iu legal

sysrem is one of the best in the world in thc sense that it is trot ody a theory or

philosophyrather it has been in forcc for ovcr a thousaad ycars 3aa[hn< p36ven to be a

x Sycd Qutub, S*bl hstitc itt khm, (uus) Joh.u B' llardic(tilcw York Islaoic Publicadoar

htcrnetiod 2000), P. 183

"e"*.teU"a Q.di,lwininnn Al lrlzzr (Liorc Shaith M' Ashnf' 1971)'P2'

3.



qystem which is capapble of solving the legal and political issues of thc humaairy once

it is edorced completely and sot itr pieces' Main reason of this capability of Islamic

legal systco is that it has a permanent foundadonal part and another flaible pan

whichiscapableofchangingwiththechaagcofcircuostances.si|-asahshm,iyyah.s

that fledblc part of Isr""ic hg.f "f** whhk ory"chageits form acconding to ttre

circumsances.

3.1 Mastngof, SiY-asah:

Strictly litenlly speakiug the word 'St:4sdh'tnearu to tend and manage'

conneced wirh sr, which in Hcbrew mcass "horsc"' Originally it vas used in

Bedouia society for ten'li''g and training of beasts, hence "Sa'rs" is manager or trainer

of horses, camels, etc.r'

Tte word Siy-zsah has been used in ttrc

hi-). It is rcported by Abu Hurairah SvIey

Prophet (peacc be uPon him) said,

sayings of the Prophet (peace be upon

Allah be pleased vith hi-) that t[e

t t, ,O#,J ctib Ofui rr.,t,dl .jlr,t.iI'u+r cJb tJlrHfr A+ f 'F!fi }| 'i"il' '

euj2tw ;.u,l,-.irl op naL flrrl,Jr5l, .lrlr r^; .ll Ju 'ir fi, !- ur,.t t'!

r For thc meaning of $iyduh scct word 'siyasah' in lba-i-MaaTor d Afriqi' Iita' '1'/:!-B9: 
D:

yafri, f',rr".aa  %!1vU, roi A umt @6rpt: Ma$r'ah.zl fr.{dry}' 1356 AJI)' Mrfluddia Favrtz
'IJle[t'ii.qar,&t a Mllfi1'pgpttDer ilaa-u1, rotvaop" cdia of Ishm' p' 6el voLe



"The Siyaszh ol Ban IsrZll was coqductcd by their Prophets' Vhen one of

them passed away another sucsssd€d him, but verily there is uo Prophet (Peac€

be upon him) after me ratier therc will be Khh/i (Succcssors) and they will

(sooedoes) be many. The Compaaions askc4 "What then should wc do?' He

rcplitd Tuffit the cze-ofaHegiaoce to't&c'onc'vhoo you gavc it firstly and

thenthenenone.YoufulfilyourdurTtowardsthemandAllahwillcallthcm

to account for the responsibi.Lity givca to ttrem'l'

Here the word tzsfrsuhram oeaas 'thcy raa the affairs of the goveraoear So

, srl-^olr, has becn uscd hcre it its literal sensc which is to n:a the afiairs of public by

tLeir nrlers in the form of enjoining what is berer aod forbid what is harmfrrl. There

.rc statenetrts of lurisrs which prove this poiar For erample Ibn Jarir al Tabad while

crplaioing tle logic behind the selection of six companio ns f.or Khihfab by 'umar

(M"y All"h be pleased with him) bin al Khanlb says: 'There wzs no ooe bcner than

those sipmong rhe lv[uslim 6emm,'niry io their status of religiosiry, migpatioa (for

tLe sake of Islao), readiness (for sacrfice), wisdom aad their ktowledge oI siYzszh.t'

Iba MarzEr, a lexicographcr of cighth cennrry afrcr Hijrah, says:

e sdih Mtstim,Eitih aI lEit"h, Bib: wujEb al vlali bi bay'ah aI Ltruleli al avc..l f..I rvt d. H.dth
No lizl, tbn-;.U-zia1, Kidb al Jihed, Bii: al wdi bi al bry'4 Hadirb No 2862, s,44iAbn4
Eiri$: baqi rusned al oukf,iria, Bib: ousord Abi Hunyntr, Llzdth No 7619
,nan A'UO 1e,4, Muf,a.p.oed bia Jarir al Ttben, Tirtb a! Unan @al MtliL" (Ceiro: Matha'ah al

Istif-rr', 1939) 21205



uJ rJr J.itr': llj &,Lt t { ,l,Jl sb +J,l i-tJl, '

Siyas s lltlulagng a thing ia a bcfitting maancr and it is the job of a leader''

Ghazeli counrs knowledge of Siy-*rt as a com'muoal obligatioa becausc it is

somcttrihg wrtfi,irut tEat ]ifb canaor oove orsruoothlf'{c' '

Ibn Abidrn defines Sr2&al as follows:

1/tlj tiJl st u#.Jl 65lalt .rlt p+utt9 .51*Jt 6>t"c-'t o

Seeking the betterment of people and their guaidance towards the straight path

deliveriag them ia thic world and in ttre Hereafter't'

Afte, discrsriog the punisbments and erpiations of different crimes he saln:

r=e,.:Jl fl<2tl .:,, crtJ slu, df &/ rr 6r* |J.b firktll"bjll-ti-Ij cLg tt '

This is erplanation of true public siyiszh about all the legd com.Eands of Allah

rhc Ftrl icri for-I{rsu!ects.t'l

' Ibn Manfr zl Ifii qr, Linn al Arab, (Bcinrr , Dar Sar&,) 6/108
. Mr6;"d bin triuhagrn.a Abn tiiEid n Ghzzrlt lbd' 'Ulimddin (Bciruc Dar d Ma'rifal u-d)

,',,9

"Muf,a.ooed Aoio bio 'Umar Iba Abidrn, Radd 4t f'lgbt'l 
'lh 

tt b7 d fuhJ"' (Quctt& Makt'hr

*,6iidiryr,t tsee Alr)il$2
., ibi4 3/2ol



This is because the purpose of puoishments in Islamic law is to Proted the

basic objectives of. Shai'rt ewisaged'n Qlr-an atd Srtnnzh'Ir-the samc ma'o.ucr ofier

Ifznafi \rrrrsrs also term thc jurisdiction of the govcrnment in awarding suitable

pudshnent for crimes where thcre is no provision of Qtr*an atrd Stnnah' *s Si1Zsalt'at

ibr Khaidrlo saYs:

ngi tr(-r J=i:l rr-lr 
'Jt 

d i) 
" 

) dil 2l til6 'IJLJb 
l-'= tti r

Si-asrt aadgovernrnent is the protection of pcople and bcing viccgcrcnt of

Allah amoog the subjects to implemeat His coE-Ean& upon tfiem's

'siyasah'which we usually trarslate as 'politics" could perhaps be more

appropriately rcadered in English as 'statecraft'' As normally used ia classical Arabic'

it &notes skill or a craft rather than a doctrine or philosophy. This word occurs

&equently in the sense of satecraft, in stateoents or dicta attributcd to the Umayyad

p"riodt'

AbB Nasr al Farabi and Ibn $roi, in thcir writings discusscd 'SiyAsah' in the

sense of 'an of liviog and dealing with peoplc" They look to be iapressed with the

ffi bi,t Abi B& bi! .Abdul lfil rI M,4tili,i Al lterb sbcrb

fib;1 Mlb;i S"-chi, Idn-r J Q'?ia wa aI'ulnE afsEairyrh' 1't17 A'fI) Kitab al !udu4

1/211-211
; iUaun 4n , Ulo Muhamroad lbn Kb tJd$a, Al 'tbar e' D@zz at lllthda' oa el Xbbo (Loovra s
aI *tu&inab\ (Bcirut: Mu'arsasah al 'uEI li zl Eetb0'iq !'d ) P'lll
;;;ffi:i;;-;tu,.t'i""* hiTory "c 

'A;r q Bcm{d Lcris 'a 7t Q,,at of ar

Isbnic Hvtnznism' cd. A.tI. Grccn' pp'!14



Greek philosophers because in thcir discussio a ol'Siy-asab' ooe do not find thc any

rderencc to the objectives of Shafi'rt or the popular notion of '&p"qohip of Allah

on earth'. They only refer to the fear of Allah in persond Iife of thc people' Both held

ttesa.oeviev-of'siyasah'ofapersonwithhimse4hisrelationwithhisCreator'

dealiag in the affain of his incooe and erpeoss ie hiseconooic affairs'#

In founh and fifth ccnrury after Hijra' it scems, that thc Muslim iurists did not

disatss'Si-asahshar'iyyah'lraaindepeodentbranchoflslamicknowledgethatiswhy

one does lot fi.Ed any such reference to it in the writings of thc above oentioned two

scholars as is the case in the writing of later scholars who would trot discuss 'sirzsr#

except itr thc fra.E ework of Shzi'ah

Aaother cooternPorary of Ibq Slue, AI tlt"ayo biE Ali al Maghribi wrotc a

maoual oo 'Siyasah' particularly for nrlers' In the very begi"ni"g of his book hc says

that wheo onc writes something ot SiyZsalt, he should be very brief because those

'who are involved in SiyZsah has vcry little tioe to read for their pre

csrFsol i'' rit iob af r':aning the affairs of tf,e state'{7

A ccordiog to Al Maghribi 'Si1-alah' 's of three types; Siyzsrt for self-

reformatioo, SiyZsah for the nobiliry and high rankiag officials of the government'

SriZsaD for 6cneral public.

{ sroi Al DaLhi!,, prcfacc oftbc'alI(irtbf dl sirztll. by }Jf{ulayr bi'a A'h al Maghibi P' 38'39

" at voi. A re-ii afU QEsio al $useva bi!-AX AI Mathribi , K;tab I d nyzsrt" cd' SiEi 'l
Dah.bin (Damascus: Al Ma'had a.l Frensi, 1127h918), p'59



About the first type' he suggests"-ong ot'her ttiogs' to the ruler to have

srfEcicat ti.oc for thc rcmembrance of Allah 2ad 16"'in'ling oneself His great

bounties.IDthiskiDdolsiq-asa}l,heelaboratcsthattheesscnceotsi1asahisfulfilling

prooises and proving one's threats true, rewarding the ooe who does good deeds aod

p.,,iihi.g tEose whb does anyr-hiirg wrotrg cEdibiliYf ir'serir:usness asd jest' usinB

srfEcient resources not exhausting all and awareues to the news of far aud near. who

ever has this grace and got the sense of it, will h eve dlthe'Siy:aszh' completely't

Al Magbdbi differendates berween the Siyasrt bt gcneral public aad Siyasah

for the high ratrking government officials' l7batever he says about rhe Siyiisah lorhe

high ranking govemmert oflicial is comPadble vith the $atement of juriss who

discrrssed 'Siy-asah Shar'ryyah'. According to his thesis tie ruler mut pay fulI amcntioq

to raia the govenrm€Dt ofiicials in good moral cooduct and always keep reforming

them so that they might render best serviccs to the public' Tte goveromcnt ofEcials'

accordiag to his views are like organs of the body, so if thcy are not working propcrly

or if they:uc corTupt, it will affect the wholc structure of the state. Jf,s rul6l himrelf

should act like the eye of the public; checkiog conducts of the ofEcials cotrsEtrdy;

correcting their misdeeds through proPer means' He should never stop rle process [of

accoutrtabiliryl. He should also uke care of their rights and provide thero wit[ as

much ease as he can.

{ Ibid. p.64
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Al Magtdbi elaborates on the characterisrics of secretaries, Security officers,

Revcoue collector, army chief, judge and Mu$tasib etc' About the Muhlasib hc says

that he should be an honest, rustworthy' having good moral conduct' aware of

diffcreot ways of finansi{ gains and cheating, and should be well versed io what is

r ll"d pu6lrt interest.s'

He advises to have best manner io deatiug with gencral public i'c' i72vt al

futmab. Hcsutgests that violcnce aad force is not a proper way in dealiag whh thero

but always showing leniency and carelessuess must a]so be avoi&d This is because

among the people there are those who arc pcrvened when rcspectcd much aad there

arc thosc who are cornrpted when iusrltcd. Al Mafuibi alrc suBtests to tLe rulcr ttat

hc should oake people serve hio asd cooe to his house for fulfilling their necds.

Likewise sairr and scholars should also cooe to the company of the ruler''

In the litenl meaning of iyasrt,sensc of trainiag and maaaging animals passed

early into the contex of Jsl,-ic n:lership, the conduct o{ state affairs and the

E2.!age!!!es of.the-wtr,iect people, doubdess isflueuced by the ancient uear Eastern

idea of the ruler as shephcrd and director of his humas flock aad perhaps also with the

idca of the 'oan ou horseback" as sfmbol of authoriry.sr

o Ifi,id 9. 67-72
atr,d p.73,74
5r Encyclopdiz of Islzn 9/694
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From rtre ebove discusion it can be conclu&d that the word ' siya.sah' hterally

-."r" io train and tb take care of, the meaaings which arc Yery much there in

statesmanship or statecraft. There{ore srasuh ls *gd in this latter seose oow. It is the

praoical statccraft or the same as theory too like political scicncc or political

philosophy at the sa.me dme. Etaoinatiou of th'e stztcnctrtt'of Muslim jurists about

SiZrzi shows that any measures takcn by the Muslim rulers for ensuring the

preservatiou of thc obiectives oI Shat|rt shether positively or negativdy are included

n Siyavh. So wc find jurisa terming thc puaishmeats whic'h were awarded by the

Coopanions for different crimes, keepiag in view the circumstances of thc crime and

the criminals, without any specific evidence 'a 
Qur-an atd Sanruh u SiTZsah'

The use of word Siy:art by the Muslim iuriss also show that by its u* they

mean only the silasahwhich is recommetrded by shart'ah i.e. which is in accordance

with the general sPirit of @ r'frn, Stnnah ad thc practicc of th c llmmzh' That is what

is called N s\asdh aJ Shaniyrt. The Musli" juriss in the past nevcr ttooght o{

siYaszlt * a seanlar concept c/hich has nothiag to do wittr divine reveladon. As we

know today SiTzsal (politics) ai"'c 11 1s intercsts of cenein groups of individuals on

the basis of lalguage, area or ethniciry etc. ln such a case moraliry or the concept of

right and wrong becomes irrelevant and cvery step which Prornot's tlat particular

interest is deemed legal and just. The underlying philosophy of su& Sl1isab is "migLt

ir riCht".
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3.2 Al Si-a*h al Shai'YYah:

Most of the discussion about l.iteral 6ga"ing ol vord'Siy-asrt' in paniolar by

the Muslio jurists is basically a discussiou oa siy-asah shai'yyah becausc as Eetrtioned

earlierthesiq-asahwh:chdoesnottalrcintoconsidcrationthebasicprinciplesof

Sha*'rt has to vzl'te within Islamic la.w'

Siyasah Shaiiyrt, as is evidcnt is composcd of two wor&; Sifisah ud

Shf iydh. The formcr was discussed in &tail in the previous ttrrtt- Sbai'yyrt o'ans

which emanates fr os Sbai'ah-fl

Ibn al Qayyim is of the view that division of methodologr of &cisioa (; s')l

'urtoSh;rri'ahalrdsi1zsaltislikeothers'viwesofthedivisionof'DzltrltoShan'ahaJold

Hqrsrhor its divisiof into reasol and transmission; all rfiose divisious are invalid

R*her Siyasah, Tz*qah, Wqah nd 'ql d) of tlem are divided into rwo kinds: valid

andinvalid.ThevalidonesarePartof'shafi.ahandithasoolDoredivisions.Invdid

ones are rhe opposite which negate it. This is oae of the oost important principles and

Eost beneficial one. It is based upon one thing i.e. the universaliry of the Prophethood

of M,:hamoad (peace be upon hi-) wittr risPect to all t hat is nee&d by people iu the

field of knowlcdge and their affairs. So the Ummzh did not need aay one afrer the

o 
'sfyasoh Sbartyof' 6cacnlly has not ettractcd sclurivc attcatioa of thc clessical Musli'o Jwiss'

.f orgh Ucy f 
""c 

iodiJrcd rowards it within discussion on othct ropics, tikc punishacls- aaf o{1
p-HJt*".r. Ooc crclusivc book oa this subicct is lbu Tayo'iyph's Al si1-tso nl sbor-lyah f ..

lrlal a nalvzo a Aliryab (Makkah: Maktrbd Niztu Mut.tefi al Bia 2oo4) asd tlc booLs of f,is pupil

filraayyio A Jawziyyen whictr arc rclcrcd to ia ttrh vork many tima'
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Prophet ercept those who convey what the Prophet (peace be uPoD hirn) was told to

do. Universaliry of the Prophethood of Muhaomad has tso aspects: firstJy' those to

whom hc \ri$ scnt i.e. to all, secondly, cncompassing all matters of life' His

Prophethood is perfect and covcriag cvernhiog' Belief b tLe Prophethood is oot

complete util it is frm that thers is guidaace ir it furarcry matcr of lifc' So cvery

branch of larning is covered bY it'

Thc Prophct (peace be upon hi") taught Se Ummah arcrfiimg in life' Even

EalDers of toilct, sexual intercourse, slcep, etiquettes of eating and &inkin6 su[diog

and sitdag , asccnding and descending, staying at home and travelling ' silcnce and

qpeech, isolation and socializing, poverry and financial ease' health and si&ness aad all

nrLs of life and &rth have been taught by him' $6 [6s is it posible that such a

perfect systeo of life would lack SryZsaD and we would need some exterod aid to teach

w Siy-*ah.\Phocvcr thinks that there is no Siyasah n Dn or is outsi& it' is virnrally

saying that they need another Prophet'rt

According.to. Ibn a.l Qayyim, Ibo Aqil sai4 'the pnectce of SiTAszh Sbar'iyyah

in the couatry has been shown to be firo' No lmam disregards reliarce otr iL If a

scholar froo Shafi school said, 'there is no S\-rcalt Shzrlyyal exczpt in a matter which

agrees wirl ]5t,.nig t1s', Ibn Aqil says, Siyasab Shar'ryyab is an action io which tte

people arc closer to righteousness and away ftoa mischief, evca if the Prophet (peace

$ Ibn Qayyim d Jarrziry i, ,rlafi al M$ua4qi1n\n fubb at ibnilz (Bcirut: D.rr al Fi}r, 1971) 1/'7,
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be upon him) did not decid€ Precisely what was to be done in such a case nor had

revelatioo bee! come about it. If you mean by your saying' 'has agreeoent with Islao'

that ir docs not have atry cotrfi'adicrion with Islam, (that is alright) but if you mean by

your statcEent rhat to Siy:aah Shatlyah cxccpt in the Eatter which has come

through Ish,F with preciie- eviiGtrce, fiat would bt wrong' What you are saying then

is that you are considerilg the Compauions as wrotrg' Since the four Righdy Gui&d

Calipbs have punished by severe meals and oudlatios and oo body who is vened in

Stmnzh an detY it.e

According to him there arc rwo kia& of t'ndcrstaading (Fiqh) tlat is I oust

for a ruler to possess. Understanding of the rulcs of geoeral eveus and understanding

of each factual situation and circumsuoces of PeoPle whereby truth and lie' right and

wTongcatrbedistiaguishedfordecidilginthatpanicularsituationaccordiagtothe

ground facts. This is obligatory and should not be contrary to the ground facts'

Vhoeverhasausteof'Shan,ahaadisawareofirperfecriouanditsinclusionofallthe

temporal as well as spirirual i.nterests and its bringing of jrstice which resolves disputes

among people aod i.ofact there is no justice superior to it and no welfare superior to

vhat is inclu&d in it; knows well that jv:t Siyasah is a part and braach of it' And

$ Ibn al Qayyio, Th Lval )'lcthods t Isbtrh l&ninistntion tnos' Dr' Ala'iddin f,hzrofa'

S.ualahnl, rl: fotcroatiooal Larr Book &nicel 2000) p'13



whocvcr is acquaiated with tle obiectivcs and undcman& it well does aot oeed any

other SiyZszlt 'tr. its presence-55

According to rhe oPiniotr of a contcmporary scholar SiyZsalt Sharlyyab is

baically thc discretionary powers of the ruler; he sap:

S!,AuA Shdiryah is basically a broad doctrine of Islamic law which authorizes

tle nrlcr to &tcrmire thc oanner iu vrbtcl Shdt'dl'bs ld"inictsrsd ff,g ruler

may accordingly take discredonary rneasures, enact rules aad idtiate policies as

he deems are in the iuterest of good govcroance, provided riat no substa'ntive

principle of. Shan'ah is iolated thereby' The discretionary Powers of the ruler

under Slzsah Shar iyyab are patticularly extensive in the field of crimind law'

Thc head of the state and those who is iu charge of public afruts; the'Ulil al

Amf may thrs deci& on rules and proccdures as they &crn appropriate in

or&r to discover truth and to deteroine guilt' Vith regard to the substantive

law of crimes too, the lJl al Amr have Power to determine shat behavior

c6!-<titrrrts a:n offence aod what punith"'ent is to be applied in each esc'$

As opposed to this undentasding of thc concept of Siyasah Sher'iyyab' weJl

known Orientalsit Joseph Schachet has interpreted this concept in terms of

$ lba d Qryyio, ,l t Tmq al flthmiy\ah f dl siatel 'f sbdt'iryab' , cd' tleoid rI Faqi (Bairut D-arul

kutub rl 'iloiYyzl' , 1951) P. 5; U ff""U-'fr-.fi ,Siy;r"h Sh,'i/il,, Ih Ametkan Joutdzl o/Socral Sci.ocrs( Virgisi,. Association

of Mrstim Socid Scicari:s of Nonh Amcria) 6/L'p'59



arbitrarincss in governatrce and policy oaking' Accorli"g to his interpreation it is the

discrctionary power of ttre sovereign which cnables l''i'n, in theory' to apply aad to

complete the sacrcd Law and, in practicc, to regulate by virtudly in&pcndent

Iegislation maners of police, taxarion, aod crioinal jusdce' all of which had cscaped

thccontrolofQ;l/u|ntheearlyAbbasrlds'thes,waslattercelledsil-4sah.lahb

opitiol. SiyZsah is the expression of the full iudicial power which the sovereign

retainedfrootheUmayyadperiodonwardsandwhichhecanexercisewhcnegcrhc

thi"k< fit. To his understan dtng Siy-*alt meass, litcrally, 'Policy" and it comprises the

whole of admiuisuative jusrice which is dispensed by the sovereign and by bis politiel

agcars, in cotrtrast with the ideal system o! the Shan'ah the religious law of Islam'

sf,igh is liryrini<tcred by ttre Q@. He szys:

The application of siyasabin thc naturc of things' often touches $e nzzzrfi'l'

Maqil;m,and both terms are' to a ceftain enent, used as synonfns' The Qzd's'

too arc obliged to follow the instructions which the ruler may give them ia

o<ercise o{ his power of Siyasab withio tf,e limits assigped to it by the

Shdti'ch.'a

Here it appears that the Scholar has anempted to d*d.be Siy-asalt Shar'iyab n

terms of discretionary powers of the nrlen and he seeros to be inclined towards thc

idea ttat it is something other than shart'rt, Thc fact of the matrcr is that it is not the

v 
Joscph Scheclct, ,{ tt Introdvction to hhmic Lau (t''lcw Dclhi:Universal I:w Putfishiag CoEPaEy'

tnl p.sa



av-. Siy-asrt Shar'iyyah is the application and implemenatioa of the real qpirit of

Shafi,ah t\*eforethere is no chance of its beiag something else ttran the ideal Shafi.a}l

whichisimplementedbycouns.ThereforeaccordingtoMuslimjuriststhejudiciary

and broadly qpeaking the a'l-i"i<tration of justicc itsef 's par- ol SiyAsrt Shzr'iyyrt' k

vould bc over simplifiiation of the oaner if one says that the judiciary has to carry

out whatever the n:ler tells it to do' Practice may have been different from ri'oc to

tioe and person to person ia the tong history of Muslim goveromeats but

theoretically speaking, though, there Eay be legitimate orders of the government

which thc iudiciary is to carry out as per Sbai'rt rr'ies but many a timcs tte i"di"itty

would stop the nrler from doing something which goes agairut the law or would assen

its righdul position against any wrongful $ePs taken by the governmeat' That is why

thc oppositioo of the Musli.m jurists to cenain policies of their owa governmeuts and

rte persecution which rhey have been facing in form of various puaisf,meats from

imprisonment to flogging is a cornmonly k[owa thi"g in Islamic history'sl

Aaother i.opresion which the abovc mentioned scholar seems to bc having

and crcating is that there is a division of rcligious and secular laws in Islamic legal

systeo. This is oot a proper perspective in which Islarnic l:w is being seen' It must be

based either on ignorance or mala fi& intesdon to equalise Isl,"'ic law with rtc mao

r Thcrc rrc scrrcnl oenuals wrincu by thc Muslio iuriss panicululT for kccpiog rhc rulcrs on thc

;6ro.* A *a'*' A-ooog deo ooct irneon:at r1 Abi.fyJ, Kitib el Khcrzjead AbE d r'{':?'

aFU" fr{"!r--"a bia $abi[ al Mlwardf s *a;ha at Mda\ d' Khirlr Muheoluad KhiCr 6uv'rit:

Mrkuber al F"lt!', 1981).



Eadc systeos. There is no doubt that Islaoic lew is a purcly religious law but it is as

all encompassing qystem aod tro tuafter of life is out of its purview' The political

rlcory of Musli-s is based upon the coacept of Caliphatc or viccgereace of Allah on

eartb. So wery sphere of Me has to be regulated by the Sbzn'rt and whatever policy

thesatcadopa,hastobeinconforoiiTwitEtlieb'ticprinciplesof'Shaa'ah'The

following saying of rhe Messeoger of Allah (peace be upon him) is a fuadamental

norm in t:his resPect:

drt-ll L.,, ,/ .rrt*J i'U't '

There is no obedience of creature if it '-ouats to the disobedience of the

Creator.5e

Noel J. Coulson, a British professor, who was basically interested in comparing

civil legal qTstem with tslamic lcfal rystem and who sometimes opposed t[e ideas of

Schachet sees$ to be in the s2me illusion about the narure of Si'*ah Shar'iyyab as

accordiog to his view there are rwo basic requireoetrts for a Person to hold the seat of

Caliph. One; he should be extreoely pious ia his character' aud secoad; he must have

the ability to ascenain and understand the terms of God's Law (iitih:ad1' lt b t

recogpised doctrine emong thc Musli-ro iurisa that any one being so qudified has the

power to uke such stePs as he sees fit to i'opleoent and suppleoent the priaciples

;,*-rrfuL 
"'*^ ^ 

t*arah rl Mubashsha.h bi al J'""'h wa min mussad 'Ats bi' Abi

T.elib, lledith No. 1011



established by the religious law' This system of govcrnroer't was knowo as

'governmeot in accor&nce with the revealcd laf (Siyasalt Sbr';yyh) but it is obvious

tht the tcrm 'Slz r'iyyali herehas a far wide comogtion tha! the techaical sf$ero of

law whi& is expouaded il the manuals of the iuriss and wbtchwe tefer to * Shafi alt

Lav. To the publit Iiwyers the coocept ofioveraigo beiag bound to tb rule according

rc rte Shar{rt meant that he was bound to give effect to tbe general purposes of God

for Islamic sociery. \Phile legal doctrine had explained these purposes ia terms of the

rights atrd duties of individuals and had established ccrtain inviolable $aad"ds of

conduct, the wider and supreme dury of the sovereigp was the protection of the public

inttresq and in pursuance of it he was afforded aa overriding personal discretion to

dctermiue, 26asrling to the time an 
. 
circuostance' how thc PutPoses of God of the

Trlamic Communiry might best be dfected-o

To his understanding ttre doctrise has gralted rhe nrler such wide

discretionary Powers on thc assumption that hc would be i&ally qualiEed for ofEct'

But it is prrciscly here that the idealistic nature of the docuine is at its Eost aPParenq

for there tro consdtutioof m26hingry eristcd' aad in panicular no indcpeadcnt

judiciary, to guaraotee that the nrler would be so qudified and that tlose powers

would not bc abused. Although the docuine o<pressed to perfection t he concept of a

starc fusdcd upon the rulc of God's Law' it nwer seriously challenged thc nrler's

I*.J. *ruoo, A Hiaory of htamk ltu (Ncw Dclhi: usivcnal Las PubGhing c'oopzry' 191/)

pp.121130



eutocratic power to conrol the practical impleoentation of thc law; and it finally

rcached the point of abjecl surreader aod rccogoition of its totd iopoteace by

ackuowlcdging ttre principle rtrat obediencc was due to the political power whatever

its nature, and that evcn the loost inPiolts and rfranaical regime was preferable to

civil strife. The order of allegiance erpressod in the Quranic Vcrse 'Obcy Go4 His

Apostle and those at the head of affairs' had been rcvclsed and thc only limis upoa

the dc facto power of the ruler were ttose that he fouod in thi' cosscieace' tI

According lo his underste'a dtng Shai'atl Law' however' strong its religious

forcc as providing an idcal and comprehcnsivc co& of conduct for thc individud' ca.u

foro only a part of Islamic Legal System' Tte doctria c of Siy-ualt Sbarlyyahb:llrd on a

rcalistic assessoent of the nature ol shai'rtLew and the hi$orical Process by which it

had been absorbed into the strucrure of the state, a.l,,,ittad the oecessity for, and the

walidiry of , ava'Shai'ab jurisdictioas which cannot thcrefore be regar&d in

theroselves, as deviations from any i&al stan&rd' Islamic govero-oent has never

ocant in tLeory or ia practice, tle exclusive jurisdi ctiot of Shafi'rt tribunals''

Thcrc are points ia Coulson's view which are wonh commcnting' One is that

hc mires tlc practice with theory by -t"{6ning ttre autocratic powers of the nrler ia

Islaoic law. In previous lines a saying of the Prophct (peace be upon him) has been

" NJ. Coulsoq, ,{ Hir tory of hhmic l,aw op.at- p'131

o Ibid P.11,1



stared which is a criterion for the obedience of any leader amoug ttc Muslim at lcast

theoretielly. Nevenheless if a comparison is to be made' thc Mudim rulers arc the

ones who have always been restricted oo the pretct of nrles of Sboi'rt' h the

sy$ems of the goverament where Isla'oic law fiads no place the ruler ca!'not be

restricted in most cases even if he rules through so called -&oocratic' way' Therc arc

a thousand ways of manipularioo of rules aud laws for sdf iatcrcst by tlc rulcrs cven

in the apparently most advenced and civilised societics of today's world' It is thc

distiocdoa of Islam, however, that wheo the world was not familiar with aoy type of

rights for thosc rulc4 in thc Isl"'ic socictics t[crc has been aa opposition to the

governoeat's ualslamic policies, ttough its intensiry rraried from timc to timc'6

Second thiog which has bccn mentioned by Ir'{r' Coulson 's e*a*Shai'rt

jurisdictioo, which again creates arr iopression as if there is some domain of state

alfairs which is out of the purv iew ol Shai'ab' Ttis contention is a total fdlery' There

isaothinglikeextn'Shafi'ahioisdtctiou'Thcpermissioatotherulertopursuespecial

policies ia fitness to thc circunstances of his time' where Do tcx$d rulc is available' is

not uaconditioaal. He must nevcr deviate from the basic principles of. sbai'ah' He

must nevcr lcgislate in the maners where clear text is available for guidaace'a

@ An clabontivc work oo thc powcn aad .iurisdicdon of Islemic govcramcnt is Saryid Ab[ d A'L

Mardoodin hlamic Lao and Constirztioa, vzas: Khunf,id Almad (Ief,ore Islaaic uhlicatioas' 197)

s For thc liaitetiors or lcgislatioa by rtrc Islamic govcmocut aad othcr rclrtcd issrc e vcry good work

is thet of Muhrnma d Asai, Th Prin;Pb of Suu ind Gourn-cnt it kbtt (f,ude Luopur' Isle'oic

Book Tn:st, rcpriot 2007)



Ooe angle of looking ar 'iy-asalt sharfyyrt' is that aan is a trustcc of Allah on

eanh. The tnst which he has to take care of is'Khihfah f 'l Ardh' (dcputyshtp of

Allah on earth). Islam has provi&d mao with instruocnr and tools to fulfill thc

reqporsibilitias given by Allah to him' Oue of those instrumens 's'Si7asalt

Sh4n\fldb' which helps the Mus1io ruler to govcra thc affairs of the state which roay

sometine be quite unpredictable. If this faciliry is removed the ruler will bc left with

an iaflexibte ald fired legal rystem which will not be caPable of coping with cver

changing circuostances.*

Some contcmporary jurists coasi&r Si7asrt Sbai'yyahas to act on'nulal2rt'

(public intcrest) which the Law Giver has neitler upheld nor overnrlcd or it denotes

admioistration of public affairs in an Islamic poliry with the aio of tg'li"ing the

interests of and prevendag harm to thc Co"'-unity, in harmony with geacral

priaciples of .9la ri'ah cveai{ it disagrces with the panictlar rulings of Mu'itahidin'6

If oue has to scarch for tegal evidcnce or autloriry oI'Siyaal Shai ryah' n

Idasdc !as, aoe roay. deduce this from the injuactions oI Qnr-an ar.d Smtub which

oake it a compulsion upoo the l)mmzh ro enjoin good and forbid cvil' This

compulsion is an obligarion to be discharged by the umnuh tf,rough its

rqrrcsentatives i.c. thc rulers. To fuIfilI 'his obligetioa there has to be some oeans and

5 M. Heshim &szli, 'Siyrarg Shariyah', Tk Amaican Jonvl of Socbl friaca' op'ciL 6/1'p' 63.

. 
^tuut v"t.u KhilJ., a sidr; d shs.iyn tr i sban al tustarineb au al Kb'oijiYyb ue al

lihtiyyah $uwir Djlr al Qalao' 1988) p.5



th* is Siyasah Shai'yyab. As it is a dury of Muslios to follow the commauds of their

nrlers, in turn they have to obey all the com'mands given by him is course ol Siy-*alt

shari'yyah. Thus those in authority wi hin an Islamic statc Eust havc a way to strive

for the ultimate goal of the Umnzh i'e' to elioi! vimre and forbid evil' For this

pu4rose the ruler can take any measures which he thiieks suitablc for rhi( PurPose'

Aoy such measures will not be eJlcd Siy-aszh Shat'iyyzh ualrr;s it obscrves thc limits of

modcrationwhichtendsneithcrtowardsuaducstrictnessnortowar&lariry'forboth

lead to injustice and the loss of righa'

A fust Siyasah would rcquire that a judge should not set well kaown and

rlangerous criminals frce merely bccausc of insuflicient evi&ncc' but sLould &tain

them until tLe truth emergcs. It would be pateatly Yannical on the other haad to

cxercise the saroc degree of sweriry with evcry accused pcrson' especially thc fim time

offenders who have no criminal record-o

According to the opinion of Muslim iitxs Siyasrt is of two k:t&s; Siy-asrt

-adilzbl-isr),arrd Siyasrt zibmah (unjust or cnrel)' The former is reco"ended and

eucouraged by Shan'ah because it helps thc oppresed to gaiu his lost right from tte

o Abdurr.hmar Tii, Al siy:asah at Shartyyah oe al fqh al hlami @cirut: Dar d Fikr al Alabi 1976)

P.67
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disoluteoPPressoranditisavitalpanoflslamiclegalsystem.Thelaacrisforbiddeo

by Isla.o.d

Some scholars explin rypes of Siyasah as follows:

(a) Siy:asah. ntluuiah.qd* il:<naf. qaum-u*dani -allann fSi-avh of

selfishnesl which basically aims at benefitting a panicular group of

indirdduals on the basis of colour, area or ethaiciry etc' This kind of

Siyasrt permirs use of any aad every means for achiwing is goals

norwithstanding thet legitioacy. It follows the saying Goals jusdfies

the means. To elaborate oo ttis kind oI Siy-aszlt Machiavelli compiled

his infamous book 'rhe Priace' and therdore this kind ol Siyaszh 's

artributcd to him as Machiavcllian Si1-asab' k is ncither approved by

Islaro nor by any good moral sundard and it can never be adopted by

Islam becausc it divides the huoaairy iato thc ruling and the ruIed

nations i,hich leads to every kind o{ evil in the coursc of establishing

hegemooy upon each other.

Siy-asah Sanhah ililrt fivst and Straight forward SiTaah! k ains at

reach.ing at the tuth and obtaioing of welfare for humaniry io general

Only legal means zue sought to achievc irs goals' This b thc Siyasab

s Ibo zI Qayyio. Tk Lcgal Llethods in hhmic Admhittration, op'cir' p'3

z"lr A ir[i,t" Ui" luihi.o bia Nulepo , Al tub d Ra \ sharb t(nz al Da4atiT (Qucte Makaba

Meydiyyzh o-$ 5n6,

(b)



which Islao promoted during Prophet (peace be upon him)ic era and in

the era of the RighdY Gui&d CaliPhJ'

According to Tarablusi, Siyasah 's Emensive law (!t'- 6;) and it is of rwo

kiodr, ool']st Siyasah*htchis prohibited by sban'ab and just siyasahwhich takes the

usurped right from the cruel, redress many grievances, deters the mischievous and

obtains obiective s ol'Sbafi-al for people' Thus it is obligatory to adopt it and rely

upon it. It is vast areas of underst2srling where maoy are mistaken and their steps slip.

To overlook it is to waste rights, leave Hudud (Iuied punishments of public crimes)

and encourage evil doers, oo the other hand to commit ao excess ia it opens the door

of cruelties aod iojusdce which causes bloi shed and usurpadon of wealt! illug"lly.'

The concept of. siyasab sbar iyyah though in practice since the earliest period of

Islamic history, was crystalliz€d by Muslim scholars like Ghazali and others but very

panicularly by the rwo Hanbali scholars, Iba Taymiyyah and his pupil Ibn Qayyim al

laslzlyyah.Theformerthinksthatifthedivine|esqorshai,abisdulyobserved,

Siy-asah of. the rulers will not conflict with Fiqh as elaborated by the scholars. Earlier

authorities had conceded ttrat rulers had rle.aeed and the right to dwiate from Fiqh in

,rrIer to anai-u collective siyasah but Ibn Taymiyyah cleimed that such "deviation" is

ioaginary. If the conflict berween them appears, it is either because the Fiqh is

6.AMul Muta.il al $tictt, AL sifatbfi'Abd at Ntbnruah @cirut, Dar al Frkr aI'Arabi) p.3,a

aAl'e'uddh Abi al llasan 'Ali bi! Knaln al Tariblusi, Mtlt Huhhzm f ni yuta du ba|za al

h}ayayn min al Al.thim @gypt,Mwtali al BIbi al flilabi wa Awliduhu) p' 169



uo&rstood too narrowly, neglecdng the rich resources of thc Shan'ah for anaining tie

public good or because rulers disregard the divine will and act unjusdy' 7'

A coateroporary scholar comoen ts ot Siy-asah Shai'yyah * Iollows:

tArlrninistrzticirr oF iusdce is call d' Srtue& Sh*i:Dah io Islaoic law' Is the

wi&r mcaning it i-oclu&s thc coura of thc Qts * well' and would tf,us cover

the work of the jurists. ln its narrow sense, it loeans the area of the law that the

jurists left to the nrler to develop and a&pt according to the changing times

and circuostances. The distioctive feature 6f this pan of law is its flerible rules

of procedure and evidence as compared to the laws derived by the jurists'

Usd€r this heading we discuss thc Mazilin courts and the offeaces falliog

trn&r their jurisdicdon. There were Dany other funcrions like regulation of

the roarkets and maintenance of public moraliry that also ome under this

jurisdiction. Today the laws of taration, tra{fic' hiiackinS' terrorislo'

comrpdon, accountabiliry and the like would all falt uadcr the Siasah

Shti'i7z.b c! r\u o:br-7'

Ao in depth s55emin2fi6J1 of the statements of the scholars about

'Siyasalt shart'y'yah' reveals that from Pracdcal viewpoint it denotes oneosivc

z scc qam.roddio Y,hta, Tk Potitkal Tbo4bt of lba Tn"ldh yt!'g,+^e 1973) and thc szoc author

fUt iiJnt't Vicws oi rhc Prophcdc S:cll*, itto,r'i' Sttli5 flslaneba4 Islaoic Rcscarch Instiot"

Iotcmetioial Islamic Uoivcniry 1961) 5/52LiO znd Eruylopdb of Isbm'9/695

2 IEras A- Khan Nyazcc, Ortdina of Ishafu Jnispdcacc' ftlaoebad' Ccotrc for ldeoic lav aad

Lc6rl Hcriagc, 2002) PP.l2'33,



powers of the nrler to cerry out anything which is in the larger collective

ioterestofthecoomuoiryaadwhichisnotconflictingwithanyirrjunctionor

principle laid down ln Qttr*an add Sannah altlo"gh tlere is no specific

evidence for each of such cases. In fact it is the manifestation of the universaliry

of. QurZn and permanence of great pan of sban'ah' It is through 1f,i5 1q6ans

that tf,e Muslim rulirs, on Se6alf'oftlie Mtislfo communiry at large catr Play

the role of ttre depury of Allah on earth"'

4. Vithyat al Maqnlim: Application of Siyasa$ Shai'yyrt

4.L Meaning of. WtlZyat al Marnlim

It is a cbiabinatioir of two wor&; uilayalt wbtch me"'' dePartment and

Mazalim. The lacer is plural of. mazhmah (r-tu), coming {rom the root word lulm

meaning of this word is:

u * ,ilil, Cfr .

Phcirg someding in a wrong position

,t.o.iJt ;,r .$t r
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The word prln ( *) also meaos to deviate from the middle path'l

ItisreponedthatHuzaifah(I{ayAllahbepleasedsifih;m)'Abdullahbitr

Masood and Salman said that d! means deviation from the middle path' In a Ha&ith

after exploi''ing the oethod of ablution the Prophet (peace be upon him) is reported

to have said:

d9: 'r-t 
$l ua 1l rlj JJ .

'...and whoever ad& or leaves somethiag, he mistakes and transgreses"

It also means cruelry and transgression that is an aatonya to'adL"

Al Mawardi defina ( ,'u) as follows:

rtta)titll .rl,d o.rdr9,j)st*tPrJbUl Jl ,*tf.J'dl .f irl'''a'i-Fl !'J '

"Legal meaning of y'! is transgression from right path to illegal way i.e. cruelry,

it is also said that it is appropriation of others' ProPerty aod not abidiag by the

limits.P 'a -

'The word mazhmah (i-'Its') means the right which has been usurped by the

wrong doer.'6

n ba D,trayd. Jenbarat al bgbnh, @& tryi al Turith al 'Anbr, Beirnt' L989) 3/ L66.

" I,,lgzsRtstisi. Mthnt zl M4:$, op.cit., vol'3

"r,,r,ri-J eri m;."i , x^inf'WWa, tlfunln ('zhorg: Sohail Acadeoy' 193) word:y'E



The word mazhmah C{' lE} means the right which has been usurpcd by the

wrong doer. "

11,s661.1i"g to Al Asfaheniz, @r?z roeotions rlvee rypes of Ztlm:

Firstly,thecruclrywhichiscomminc*b1'maragFilstAllahlikeassociatiag

others with Allah and disobedieuce to Him' It is said n Q*rZt;

Fl, iJlJ +Jr i,l

Associating others with Allah is a great i-ujustice'7t

Disobedience ro Allah has also bccn termcd as (rrl.)' Allah says:

i,*, rJirt i,. u JGa i,t.:Jl rJr \rB 11 r

"...And come not near this tree else you both will be of the cruel"D

'and the non-believers are surely the cruel"E

Secood is the cruelry which is committed by man against others'll

" Ibo Mraair al Ifn-d Liin al 'Arab,Yol. 15

" N Adnfu4 At M;f,^dat fi Gho;b al Qwzn, (Karachi: Noor Muhaomad' (n'd) ) p'316

" ,Cl Q*':dr'13
'.^l Quitu 2,35

'Al Qur'In 2:254
u NidlJf,rri, A nr\rdat f Ghaib al Qnzn, (Kanchi: Noor Muhummd' n'd) p'316

';:e4tar {i;grKi3 .



Allah saYs:

... U'Ll . d, r:[* rii Ugl9r rLi d,.9 o

'..Aad whoever is killed ujustly, so we have given his heir the authority

which strenghens hio.'u

Thirdty; it is the cruelry which is committed by man against himself'o

L;.r y'$ d;ri .

'Ald among them are those s'ho do inlustice to ttremselves"r'

JP$,4 c,.Ii s,! ir.J '

"... My Lord, I have com"'ined iliustice to myself, so forgive me"'"t5

t JJti &l.Jlils il.ti itr i,iib v5 .

'And we never inllicted any cn:elty upoo ttrem; rather they did it to

.1.-rol"=* " ' '

So it can be derived from the literal cxplanation of the tera'Viliyat al

Mazzlim' that it &notes the department of thc government responsible for re&ess'iag

o AIQuies 17:33
o 

^l Adrhrrli, Al Mrlrodat f Gbartb al Qrt-a op.cir, p.!16
B AI Qur'ea 35:32
6 Al Qudtu 2t:16
-Al Qur'I! 16:33



the grievances of the public. It is also calTed DuZn al Mazilim' The in charge of this

department is call ed }faz;n al lv{azalim or lYili al llazzlim'

fcchnisally it is the depanmeat of thc Bovernment sr[i6f, ritnc at re&essing

public griev-anccs against public serv"eats which fizy arise because of

oaladra.ioistradon, mismanagcoent or abusc of gublic audoritT'

Accordiag to Al Mlwardi, it is judicial investigation of wrongs or abuses atrd is

concerqed wit[ leading those who have committed wrotrgs to just behaviour by

ilstiling fear in thcm and with dissul'li"g litigants from urdue obstinacy in their

disputcs by instilling a feeliog of respect in riem'r

've dooiaance and justicc
According to Ibn I(haldEn it is a mixed job o{ executi

of judiciary a.nd it nee& a strict apProach and a great capabiliry of puning the cnrel in

far.u

The above explanation of the term lYilzyar al Mzznlim by thc Muslim jurists

showthatttreessenceofthisdepartoeotofthcgovernrncntisdooinane'hcgemoay

and a capabiliry to put the oPPressor under rhe fear of law' It goes without sayiag the

without such a characteristic the basic job of this departoent caanot bc carried out

A *^--"J, . f-* , t-r,"iyvat, , ttzos' Dr' Asadullah Yatc' (Loudou: Ta Ha Publications'

196) p.s8
;cloirg;soraoo, Ihhti* al fvstl f al Abhan at S,lrnniyydh aa 'ilm el L!4tzma' nia llqaddinab iba

Xhotlli, 1t,tgtlr;", AtMarba'ah al Resroiyyrh, 1951)



because it is the powerful aooog the public seryants who oppress othcrs or usurp the

rights of others.

It also appears from the staterneotli of the jurists that this is not purely a

judicial job nor is it purely ao executive Pos!' It is a combinadon of both rypes of

authorities. Tiris is the qualiry which mates it e P r' e manifestatioa of' Siasalt

sbar'iyyah.The ultimate goal ol Siy'asah Shaliyyds rc gromote the basic obiectives of

2fun,rt ailit is through normal judiciary , VilAyat al llisbab arrd Vil:oyat al Maqdin

that these obiectives can be taken care of by thc gover rretrt'

TheevidenceofthedualnatureofthislobisthattheinchargeolVilzyatal

Mailinhas got exrensive Powers iaduding power of iudgcs and thosc of csecutive

branch of the government' 
D

Although it is a job whi& includes dre authoriry of iudges but it is oore

powcrful than them and has got a wi&r jurisdiction thao judiciary'r

Most of the writers who mentioned this depanment of the government are of

the opiuion that it is more powerhrl than simple judicial couns but there is aa opinion

' .lrMul Krrim Zay d1n, Nin,n dr Qad'f al Sbai.ab a! hlzmiDa} (Baghd,* Matba.rh eI .iai 198a) pp.

f'?il"r* 
^r, 

, lgalh lbriri' bi! zl ro.o shaosudda Abi ,AHurfi Moh,--ad lba Far[on d

ya.nrri at Miliki, rrtv t at Hohhiif;;;;;;w;; i i,"aii ,t ,ttta,' @cirur Dir al Kuob

rl 'IlIBi)T.h l30l A.H) r/2L2t
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that it cooes uoder judiciary asd it rest-bles cotrtemPorary coun of appcal where

peoplc caa cooplaio against the iniustica of iudges and other public officids'"

At an early stage in the development of Islaoic iastinrtions of thc governmeat

Mazrlimcune to denote the $ructure through which the temporal authorities took

' 
direct respoosibility for dispensiag ju*ice''

A wesrern Scholar looks at the insritution of Vihyat al Mazilim as o* *btch

the early Abbasids, and perhaps before thcm thc later Umayyads' borrowed froro the

orlmini<uative tradition of the Sassanid kings' According 1o 6; s66l66ssrling it was a

prerogative of the absolute monarch by which the caliphs ttremselves or' by

delegation, ministers or special oflicials and later the sultans' heard complains

conccrning miscarriage or denial of justice or ottrer allegedly ualawful acs of the

QZdrs, difficulties in securing the erecudon of judgroents' wrongs commined by

governuteat officials or by powerfid individuals and sioilar maners' Very soon formal

coufi Coufis of Complaiats q'ere set up' More ioponant lawsuits concerning

pioFrgy,' *hir:h in 'theory would havc come withia the jurisdictioo of' the {d\

ten&d to be brought before the Coun of Complaints too' so that their iurisdictioa

becaroe, to a great exten!' coocuretrt with that oI the Qattd6il''nal<' The very

€rdstelrce of these uibunals, which wcrc cstablishcd ostcruibly in order to supplement

tt lori,7Adia, TZihh al Tamuldtn a! Iskmi, @gypa[erba'ah el Hilil' 1902) 1/1t7

n Encyl@b of hhm, 6/9)3



the &ficiescies of the jurisdicrion of thc Qlis' shows that much of the admiuistration

of justice by thc QZi had broken down at an early period'"

Shachet considers the establshmest of instilution of WtQat al Mazilim as a

way for the political authority to escaPe rhc implcmcntatioa of iudgcmcnts ukcn by

the iudiciary against themselves'

Accordiog to his contentioo although they may have been formally appointed

by the Chicf Judge, rhe judiciary held of{icc only during ttrc pleanue of the politiczl

authoriry, as indeed did the chief Qad himsclf' and thcir charastcr of political

subordinates was responsible for a serious limitation on their powers of iurisdiaion

which existed from thc outset' This was the inabiliry of the QZis to deal efectively

with the claims against high and powerful officials o{ the state' Such inabiliry was

sioply the result of failure of tf,e political authoriry to recognise the &cisions of the

judiciary in these cases and t enforce them by the roachioery at his con-loatrd'

Although erecutive authorides may have been understan&bly reluctant to submit to

. rhe iurisdiction of an official whom they considered cenainly no higher in t5e political

hierarchy thas themselves, they could have been forced to do so' But when thc

sovereign chose not to do this but to sit himself as a court' k'town as the Court of

Maztlim;to hear cases of this rype, he deoonstrated the subordinatc position that had

bcen assigpcd ro rhe Qdtts in the dircction of the affairs o{ the state' MaZ'lim

D 
Joscph Schecht, ,ln lntoduction to Ishmk las' oP'ciL P'51
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jurisdiction, panicularly as it irvolved dealing with complai-ots agaiast the behaviour

or the iudgeoenu of the QZlis themselves' uadcrlined thc fact that supreroc iudicial

power was vested in the political sovereign' ;and that the iurisdiction and authoriry of

Shal'ah co'trts were sublect to such limits as he saw fit to define '

The views of rhe \Testern Scholars prescnted io the above liocs are a stereo

typc of the sryle of the Vestern scholanhip wheo they talk about Islam and

panicularly klamic political and legal rystems' Tte fg5j thing he mentioos is rtrat the

institution of Vihyat al l4aTtlin has been borrowed by the Sassanid Kings' May be he

is right to the extenr that there was a similadry of thc work in this institutioo and the

CourtofsooeSassanidKingswhousedtohearrothecomplaiatsofthepublic.

However, as the historical evidence of the application of this concept has bceo

discussed in the aext chapter of this work' there is oo denial tf,at the Muslim rulers

were Erore aware of the grievances of ttre public than anyone else in the history

bdore. fu a maner of fact the essence of accounnbiliry is a built in fcature of Isla-oic

political and legd sYstem'

Another point to which an indicatioa is madc is that' due to thc Couns of

MzzaJimthe rystem oI Shai'ahCourts were broken down' This is totally based oa ill

information or may be ill inrendon' The Couns of hlaqilim were in fact established to

supplemeat the normal judiciary which it did well' So in cases whcre iudiciary would

* NJ.Coulson, ,{ }Ii *ory ol khmk Latt' op cit' p 122
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fail to take action against a powerful official or aa inlluential pcrsonaliry' rhe Meilim

courr r/ilr ta!.e action. Acnrauy thc iurisdiction of normal judiciary aad Mazzlim

courLs wcre different. One was for prosccution of crioinals who commined 'crimes'

aad to rcsolves civil disputes between the panies' v"hile the Maznlim coufts were

basically ,.r,eant for addressing the issue of abuse ofpowcr by rhe state authorities'

A-oother misconception is that the iudiciary was ineffective because it was

subordinate to the rulers' Agah it is not tnre because we are 
^w^re 

of many examples

where judiciary, soroetimes the nrlers theroselves decided the cases agaiost those who

are powerful and in authoriry' As stated beforc' the next chapter of this work is full of

such evi&nce.

A contemporary scholar &scribes WitZyat at MazZtim as a judicial authoriry

superior to that o f aiudge arrd Mul1rzsiE which looks into disputes which are out of tie

jurisdiction of iudges. Thus it is a job the is a comb'i-nadon of the streoph of the state

and fairaess ofthe judiciary although ia realiry it comes under ludiciary' Its iacharge is

c rtel Sh.ibzl ),Ieilirz who is presented with complaior of injustice done by otEcials

or merirber of royal fnmily or iudges'"'

Another contemPorary scholar describcs it as t'he highest category of courts'

66sss.ling to his vicw it deals with appellate tnatters as well as witt thosc ttrat are

beyond the jurisdicdon of the qadi' All "righrs of Statc" are adiudicatcd by tlese

r}vlsalioMadk[rasquotedbyFir[qNlbblo,NiinllzlHyhmfellshm,p.66T



coufls. The Procedure followed by these courts is not restricted by the strict

requireoents for the coun ot rhe qa| as regards the number aad qudificatioos of

witoess and the rype of admissible evie&scc' The maners of evidcncc and procedure

are left to the ijtih:d ol the imtun%

ThiS institution came into existencc gmdualy through early phases of Islaoic

history. Its essence i.e. preveoting cruelry and injustice and to call the oppressor to

account was very much there from the very first day when Islaoic state was foundcd

iu Madinah by the Prophet (peacc be upon him) but it was developed as an institution

with the passage of time asd with the developmeut of ottrer political and

adoinistrative iostitutions wirfi ttrc Islanic starc' Primarily it was to pcrform the

duties which the judges failed to perform with respect to the implementation of the

decisions. It also looked into the mattcrs of evidence' puaishments' circuostancts of

the offence, delay ia decidhg the case by judges' making he litigants reach to a mutual

resolution of disputes and maay other things penheat of judicial rysteo''

A,| Qualificedcas for Vafi al MalZlim:

According to al'Mlwar& tbe job of Vfr al Mallim is concerned with leadi"g

those who have commiEed wrongs to iust behaviour by hstilling fear io thern and

wittr dissuadiug titigants from uodue obstiaacy i:r t[eir disputes by instiliag " 
feeling

i IEr.! A. Kla! Ny.zcc Ottlina ofhlamk J*tisPndcnte' op'cir p'335. 
-

'Sccr lbn Klaldua ,Ihb;a, ,J 1t*t f ;ui -i stt'l"Ui -o iil- ol l''nj'-o'min-Mtqddimah iba

K;;;;r{. C"";soraoo, op'ai p' ss' -a s-r'i-" rt r**i" Al ehnt al thalztb' e' 447
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of respect. Therefore the qualities demanded of the V'ah at Mazilim is that he should

be of imposiag stature, that he eosures aaions follows his words' that he commands

great resPect, i5 rn:'i{estly correct io his keeping within moral boun&' restraioed in

his appetites, and possesed of great scrupulousocssel' he nee& to havc tLe streogth of

the law-enforcement officers and the firoaess of Qa{ts in their iudicial usks and to

combine the qualfications of the trro types of person' so that by the majesry of his

bearing he is able to executc any comoand with respect to both parties''

It is not dilEcult to derive from thc qualities stated fot the Vfr al Mazilim by

al-Miwar&, that the gualificatioas requircd are a levcl above than what is

required for a QZi in Islamic law' It goes without saying that initially he must

have the qualiEcati oas of a {att'T\ose qualiEcatioas are as followr@:

(") Isla-o: To be a Muslio is prerequisite for the post of QZi as to be a

judge is a public authoriry aad nou-Muslim cas not havc any authoriry

over Muslims. Allah seYs h Qw*an'

tlt osras conforoiry to higb san&r& of cthio or accltcocc and strict ancotion rc minuu dcails'

, Abn al Has.! 'Alr- bia Muf,esmai Si" if^Utt A fu""tA' aJ Abhan at siltbtiyyoh' rms' Asadulleh

Yatc, op.cir P. 116
,@ Gcqcrzlly all ttrc ctasiczl books of Islaoic law costai.os 'xir!6 zl Qzdz' i'c' thc chaptcr on JudiciarT

vhcrcia eaong otbct 6iags, th" q""fr--tit* i qotu u' dit-oJ Stt for tlcsc conditions: AbE

Bak M.},,.--d bi-u AlEed ui" ii-*t stu a i-tir'i ' 
Al Mzbfr\ (Karachi: I&nr el Qur''s v' al

t luo .l r.ri-irlrrh us4 ,rf' ro, aiu-il.t af-A fn 'Uo1-{!f'rfai ztK\ai!' Kit Adab af

Qad (Cairo: Al Awqnf, lro+), 'aE"Jt-'cb-riL bia Mar'ud al Kis'oi zlH, 'F' Bafr\' d $afil'f
Tofrb al lbafir, @arut:Dl, "l 

Ft&r,;r6];;. z,tbaE"t\i,a, Tobi,a e! !tuL*an' op.ciu 1/17, Ibn d

a,#-;fu yy.h,!ry_rr;.tr;:;:X;;:rtr:,ilffi",*:l*#;i"yfrW;7,";
p. 62, Qe& Muhaooed al-HusaYn I



(b)

j*,r,lt *;,rj l(tJ 3t J'+ iJ r '

...and Allah will ncvcr let the non-believers to have authority over the

faithfiJ.rot

Judicial job is basically the application ol Shan'ah rules aad a aon-

believer has no koowledge of Shan'rt, so how catr he implement ir'

However, 1646srling to the opinion of Hanafs a notr-believer may be

appointed Qz& for the non'believers because he can give evidence in

their maner.

Maturiry and Saoity: Qli ou* be tti lti because a minor and insane

eurnot comPrehend the rulcs ol Shni'ah' Ooly bciag sui juris is not

enough, rather he should be a man of disti'nctios having enough

wisdom to disdnguish betweea trurh and fabricadon' According to al

Miwar& hc should be, "Distinguishing rightly, having excellent insight

in affairs, faraway from aegligeace and mistake, who reaches firough

his wisdoo to the solution of any confusion"

Frcedom: He should trot be a slave' The Muslim jurists meotioned this

condition iu the old &ys but after the abolition of slavery accordiog to

G)

'o' Al Qur'In' 4: 141
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(d)

the Vienna Conveotion 1E15 and Geneva Agreemeat of 1955' eodorscd

by all the couutries of thc sorld aorr thcre is no nccd to mention this

coadition.

Physical aad Menul Health: He should be physically fit; that is his

facnhits of hcariag, sight and speech should ProPcrly work so tlat

rights can be provcn beforc him aod so that he caa distiaguish bers'cen

the plaindff and &fendant and the one who conlesses and the one who

&nies.''

Adalzh @dryor:s Probiry): It is a terroiaology used by the Muslim

jurists for a characteristic in the character of a person vrf,e 16f1ain5 ft66

oajor sios asd docs not contiluc to coro'oit oiaor sins' This is bccausc

he has to do iustice so if he can oot be iust in his relation with the

Creator, how cal he be expected to do justice io people's Eattersro'

(D Kaowledgc of tLe Rules ol Sbai'rt' He should have requisite

kaowiaigc of the nrles of Shoi'rt and should bc leerned enough for

G)

aUu-ilt, f,,rrf.--.a UL aip"a U;" eUi iiS 
"l 

S."ni ,tt ydtar (Karchi: Idint al Qur'ia wa d

UIEE .l IdiEi)'fb l9E4 16/61,

to Accordi.og to rlc l+"'li opiaion e pcrson lackiq probity (rc'. sidul pcrson) oay bc.eppoiarcd. ar

ad;;;; ;; [at.l fo, pcri'oioo i " oo'-t 
" 

p'o"4"i'itc' So rhc rulcr should aot appoiar

such a pcrson but if hc docs 
"ppoiat'oot' 

his appointcoi is lcgal 1! {.dccisioas 
stdl bc calorccablc

;; iI G d;;ot acc.d'ti. mi 
"r 

srli"l A rtui"i' Al B&'i'oa al sana'i" as quotcd bv

;+tt-d il*"It n zuhll| At Tq"An 4t Qd'!'I I 4l Falb el tstanr @amercur: D:r al Fikr' l9t0)

P.56



deciding disputes otherwise he vill be among thc cruel because he will

be decidiag without Laowledgc'

The above ocntioned conditions are agrced upon aoong almost all ttre schools

of thought in Islao'ic Fiqh. Ttierc are soEe otkcr csnditions which are disputed by

somewhilesome6f.thcjurissconsi&rtheotobethebasicconditions.A.roongthose

is the conditios for Qifr robe a male and to be a Mnjtzhid' In shon according to the

opinioo of Maliki, ShaE'i and $anbali Sclools of tlought these rwo cosdidons are

trecessary for t {adi whilc loio AbE tladfat docs not consi&r litih'ad to be a

condition while he considers being male only io the mafters where the evidence of

women is nor acc€prd [ke the cases of !fudnd and Q;49, otherwise in the maners

srhcre tte evi&nce of women is valid, the womeo c:rn be appointed QZi for such

loatters.l

So it may be concluded that the qudfications of Wh al Maznli'n are same as a

QZi but in addition he should have an ioposiag stature' the strength of law-enforcing

olEccr ard fi.:=-scs s of {afi, as dcscribed by al Mlwardi'ro

4.3 Jurisdiction and Powcrs ol W-& at Ma4:alim: Muslim jurisa have

i&ntifiedtenareasofthe.iurisdictionofWhalMafilim'Theyarethefollowingr$:

ro lbid. pp.57,58
rcAboatll2seu,AlibiaMuherosadbhtlbibrllvEtPrIfi,elAblamatfull;ritiyab'rras'Asadullah
Yetc, op.cic p.116



(") He investigates any abuse of power by rulers towards their subjects and

briags rlem to accouot for the isiustice of their acdons; rfiis is necessary

pan of invcstigatiou and is not dePeadctrt upon a petition froo a

pl"itrtift thrs he cxaoioes the bchavior of officials aad enquircs after

their starc ia or&r to suengthea their case if they are equitable' to

rcstrain them if they go beyond the lio'its' and to rcplace them if they

are unjust.

Extonioos made by agcnt'collcctors wheo ocacting thc tarcs on wedti

and properry- ia this case he should have recourse to thc laws of iustice

contains 'n tbe DuZns of the governmenl He should ensure rhat

people are treated accordiogly, and that the ageots applT the directives

accordingly, and that they investigate any overestimations' if rhese

anounts have beeo paid to the treasury, thcy should be returned' and if

the agena themselves !3vg tnL6s them, he makes theo rerurn the

moneY to their owners.

Keeping recor& of tf,e treasury ofEcials: As they occupy positious of

m:sq i.o this way the wealth of thc Muslims oay be correcdy

adoinistered, both in its collcction and it its distribution' Tlus he has

to iavestigarc the oature of what has been entrusted to them' and if

(b)

G)

'B Ibid- pp.121-tl5
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there is any ef,cess or dcficiency with rcsPect to any inco-i"g or

outgoiog fuo&, then he applies thc correspon'li"g laws and takes the

uecessary rne:$ures regarding all irregularities''d

Clains of deficiency; dclay or'oe6ligence towards those receiviag

provisio!: In thcsc cases, hc should refer b a&' rc hs frsZn in or&r to

establish the obligatioo and justice of any payment, agd to see whether

it coatinues to be paid to them; he should examine if officials have made

short paymeuts ia the past or have prevented payment; if the official

iachargc have taken the fua&, hc should recover tte sum from them' if

Eog he Eeets the los &om the treasury'

Restitutioo of seized propcrry'ta It may be divided into rwo rypes:

0 The first are thiegs seized by the authorities that are those uhen

from its owner either out of greed or out of hostiliry towards its

owuer. As soon as the person regonsible for puting a stoP to

abuses cortres to learn of this during his ilvesdgatiou' he should

rderitsrestitutioawithoutwaitingforanyooetolodgea

;iI 
""hr--" 

,-I-"* 
^to 

yali d-Haabati z/.,1 lhan al.tuhatriyyah (cairo, 1917) 9. 60, Abl

il Hrsa! 'Ali bia Muheooad bi" Ii;;; i;ttA al Ahhan al tu\anigah' tros' Asedullab Yatc'

"'*;:.t;'.t"1r"-*c study of thc issuc ia seizurc of groperry scq tirrb aI Gherb ir AbE Muhamoad

A*ullr.h bi! A!.,.d bi" M"h--;bi" a"de-"'' nihqizsi,,sl lr*tnt, cd A*ullaf, bi'o AMul

Muhsio el Twki ard Abdrt F"n'h;'d;;J affl- lc"i"' lr,it I i Tib'ah wa al Nastu' 1ee2)7/

362J.14

(d)

G)



cooplaht with him. If' however, he docs not learn of anything

i! his investigation, his action is depen&ot on the owner

lodging a comPlaiat' 
16

G0 The second kiad of'properry' scizcd by force is that takcn by

' 'powerfiil iudividuals atrd who disposc of ir with violcnce aod

coercion, as if they were the owners' Its restitutiou is dependent

on a complaiot on behalf of their true owners' but they may

oaly be rccovercd froo thosc vho havc seizcd them in one of

four cirornstance s: i' either by way of an admission and

confrmatioq by the one who took it; ii' On the basis of

ialormatioo posscsscd by the persoo responsible for setting right

the abuse, in whi& casc he oay give judgment is accordance

with what he knows iii' By oeans of witncsscs who testif)' to the

ioproper seizure or to the victim's right to ownership; iv' The

corroboratioo of accousts, shicl exclude all possibiliry of

collusion by the witnesses: as witaesses may tstify to the

ownership o{ goods, the person responsible for setting aright the

E qld uuhromad al'flusayn AbE Ya'E tL\1,lrI..,'E tl'Abhim a!'stltzainalt (dto' 1937). p.' 6l'-Abu

rl Hsra 'Ali bin Muh ,,.md Urn H"lit tl iv|t"td' d Alkzn al tuhadyd' tnl Aradullab Yatc'

op.cil p.118



o

abuse has all the more cause to base his judgment on a

concor&ace of stateoetrts' "0

Tte surveillance of Vaqf institutioas''rt They are eirtrer of a general or

of a panioilar kiod- -

As for the general, he should begia by exaoining these waqfs

eeetr if there has beeo no cooplaint against them in order that

f,6 mighl havg them nrn la fi6 6ann63 lppropriate to them' and

so that thcy 21'6 2rlminictcrsd in accordance with the conditions

stipulatcd by thc waqfJonors'

As fot ua$of a panicular kh4 his inspection of theo is

dcpcadent upou receipt of a complaint from interested parties

who have d.ifiereaces of opinion-given that these waqfs have

becn set up for the bcocfit of qpccfic partics' In tie case of

dispute, he should procecd according to the law before a judge in

case of any establishment of rights;

Thc exccution o{ those judgoeas which tle {ats hzrve suspended

because of their own wea-kness and incapacity in applying them to the

G'

G)

"o Ibid. p.127

"t io, .'lo.pr.h*src discussion on \[aqf propecy h slotlt.sce: Abu Muh:mmad AMullah bi!

Ail ilM;hr--"d H, q"'rt-+ a r"i;q d'1si, Ai ]'tuf i @:'t\s Al'E al Kurub' n'O 5/60o6{t



parry agailst whoo ju'lgpcat Les been passed-because of the later's

strength aod power, or bccausc of ttre supcriority of his position and

staading ' As rtrc persoa responsible for redressing the abusc is stronger

and more capable of executing the or&r' he should carry out thc

judgroent against the person in question either by takiag away what he

Possesscs or by cocrcing hi- ioto giving up what he owes'

(h) The i.ospection of whatcver the mul2tasih have been unable to

ua&rtake i.a maners of public good; thus concerniag thc opcn practicc

of soocthing illicit which t'Ley are too weak to Preveot' ransfessions

commincd on public highways which ttey c,'"'ot stoP or the violatiotr

of thc rights which they do not have r:hc means to Put a! cnd to' he

applies Allah's iudf eor may llc be Exdte4 to them' aad orders that

they be forced to resPect this iudgmenLtu

G) He sees that the public acts o{ worship ate resPected' like the Friday

goyer, rbe E&,the tl"ii, and the jitrad' and ttrat there is no deficienry

or omission regading any asPect of theo' for the righa aad obligation

o{ Allah, the Exalte4 have prioriry cotrcerd'ng their fulfillment and

eresutioa-

E Qlfr Uuf,"oo"d al,Husaya Abl Ya'Ji aLplnb& al-Abk'n' aSylitnal (C*o' 1914. p' 61' Abu

,l H2s.! 'Atr bi! bi.n flbib tl lt'E"'rrfi' at Abham at Suttatfual' vas' Asadullah Yarc'

op.cir p.1t8



Arbitration berween rwo disputing panies and judgment between rwo

litigaats, although he is not to depart from the demands of the law and

its conscquenes ia his investigetion, and he roay uot Pronouncc

judgoeat berseea them by other thao that by which judges and Q;drs

iudge.- Many a time judgment in ceses of abuse causes ambiguiry for

those responsible for their iuvestigatioo, aod so they ia tum transgress

in their'judgments ald go beyond the appropriate lioits''r!

The of,Ecer in charge ol Maqalims had vast power aud wide lurisdiction which

ma& hio superior to Qadi' He had power to intioidate a &fendant iI circuostances

warranted- Hc could slitnin4g ruuecessary evidcnce aad shon &cuit the Proceduies

for qpeedy ju*ice. He could appoint arbitrators lsd rlmini5161 oaths to witocsses if

their veraciry was doubdul and more than thag he could summotl iltry Person to

providc him with relevant hformation, a Power which was denied to rhc officers

presi.li.g over tie regular couns.tl'

5. Vitzya at Mazatitz and other Similar Institutions of the governmcnt

Thcre is ao doubt in the fact that all tle institutions of Islamic state aim at one

primary goal i.e. promoting virnre aod eliminadon evil' The three &partmenrs;

Wlayat at t'Iazzlim, irilraary ad al Hisbrt' all are panicularly established {or

a Ibid p.t 1e

". ,r. il'" Ali Kheq Niazi, Zrs l*i*tion of lhhzs;b (onhltnan) (Laf,or: Dil Siagh Trust

Ubr:ry, 1994) P.163



achieviog thi< Plimary goal Their goal is the saoc but every dcPartoent has its

own lurisdiction asd thcrc{ore the erperts draw lines of &marcation among

thco so that oo iostitution should iotcrfcrc ia the do'nain of the otier and so

that the busioess of the govcrnmcnt is rua in a smooth way' ln this resPed we

will ry to have a coopariso n' of. Vil4at at MaTZlim both with Judiciary and Al

Hisbah.tts

5.1 Vilayt zt Mazrlim td ltdtiarY1l6

Wilzyat at Mazzlin and Judiciary arc si'oilar in tlc sense that both eim at the

protection o{ rights and both take correcdve measures iI there is a los of rights

or where lack of reqponsibility or abuse of power occurs' Both the dePannetrts

may takc srlo rnotoaction as well as an actiou on tfie complaint of aggrieved

party. Howwer there are some distiactions between the rwo' Tbose

distinctioos are as follow:ty

(a) Witfuut dl Mt?'tin is based upon instiling fear into the cruel but in

casc of normd judiciary it is not done'

s For rhc working of verious administntivc orgus of thc govcramcnt according to Islamic prio-ciplcs.

sce 'Abdul Hey bia 'Abd"l f"b.rr "l;;E'"i, 
ib" a A"&-a a Nabntigrt al Muonrt al Tarafib

i tazrivva io;t"' oz'IL. )'i' 'l Tuti6 'l 
Anbi ad') 2 voluocs'

il;;,#di.r"ri- oo ,t. ;uriciJoo -i o.h., i"-ca ,.t",.a . judiciery caa bc fouad ia Alauddir

  S'".l'qtai fJf. el Fqahl (Bcilur:frt al Kusub aI 'IloivvaL' 79t1) 3/ 369'371

tD Nlvlivzrda Al Af,hbt al fuftaniyyah, p' 126'12' rans' Dr' Asadullah Yetq

AbiYil\At AbEm al ghtuiYYab P'$,rA



(b)

(c)

(c)

(d)

The lurisdiction of VilZTat al Ltaznlim is ouch wider that o{ judiciary'

Incharge of WilZYat al Mzznlim may use fear factor in his invesdgation

to rcach to the truth. He cau also &cide a case on the basis of

circumstaotial evi&ncc acd deteroine right or vrong ia a dispute' That

is nor allowed for a judgc'

The in charge VitZYat al Malin punishc those who openly co-"'its

injusticc and repriman& with disciplinary action and censT c those

whosc hostility is "'enife51sf,il6 1f,at is uot allowed for iudges'

Hc can delay iudgcmcot whcn t[e maner involving the litigants is

uoresolved becausc of thc ambiguiry of ttreir case and the uacenainry

regarding their rights; this ia or&r to maki an eramination of their

details and &cumstances. ln shon, a iudge may not do this if one of the

titigants ,.L. for e &finitive judgemeng while incharge Wibyzt al

MaTZlim caa do this.

(f) He caa refer litigaats to arbitztios of trusted Pelsons if they become

troublesome io order that their differences may be resolved ot their

satiJaction. The judge, on thc other han4 cannot do so unles agreed

by both thc Panies.
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He may place litiganu under surveillance if there are clear indications

that their muoal &nials are inconsisrcnt, and caa auttrorizc the

obligation of surety or bail with reqPect to maners where such

guaraotees :ue allowed is order to compel the Iitigants to a mumd sense

of iustice 2gl 16 maks ttes avoid aII mutual denids aod mutual

deoigration. This is not allowcd for judges.ttt

He rnay hear rcstimonies from good and hooest persons in

circumstances vherc judges would not bc able to hear them without

5162"hing established praaices io the case o{ upright citizeos.

He maty have the wimesses swear otr oath when he is in doubt as to

whether they are rnakitg their testimouies of their own accord he may

also &mand that there be amumber of them, so as to avoid any

possibiliry of doubt and to remove any uncenainry he may {eel' This is

troq however, pernired for judges (who form ttreir decision on the

t'a.sis of rvo witnesses except ia case of {oroication')

(j) Incharge Vilayat al Mazzlim is allowed to ioitiate the summoning of

the sritnesses and to esk th""' what they kaow of the disputc berween

the litigans, whcreas the crstom anotrgst tle judges is to charge the

G)

(h)

(i)
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5.2

plaiffiff with producing witaesses who hc does trot hear until a{ter

questioniog the Plaiatiff .

Wil4a al Ma;ibm atdAl ltbbab!"

As for cooparison betseea thc institution of al Hisbalt and WilZyat al

MaTnlim, therc is a si& of rcscmblancc which ioins tLem and a si& of

di:fferencc which separates them'rAs for the rescmblaoce which joiru those'

botfi have rso asPects.

Activiry of both the iastitutioas is bascd on intimi&tion applied with

forcc of authoriry and with eocrgctic sevcrity;

Activiry of both the institutions may be conccrned with maners of

public interest and with seeiag that manifest act of wrong doing are

&nousced

(a)

(b)

As for the distinction bctween the rwo' it also has rwo asPecls'

In case of Vibvat al Maza'tin thc iovesdgation in cases of coopl'i"ts is carried

out where the judgas fail to do so (because of th accused beiag very powerful and

'e At Hirbob rs thc d@arrocat of govcra-ocot wf,ic[ is chargcd witf, thc tesk oI cnioiniag vimrc and

r"riliii"ffifu. I""".r, p*r""'rtrt is work includc supcrvLion of oarkc placcs to chcck aoy

J-G-i .,i* ,ff .s"l p-;t u-" f or e dcuilcd discusion on thc dePartmco: of al I'lifieh.see;

i.iilaJ. 
^Uo 

  
;aUW e!-.a n"-r"v-iv a\. At lfitbrb I d Inhn' (Madinah: Al laai'ah d

r.r;miv i . n d. M",--., uio ar-.a-ii" a'-i- a r'aq*ib'MbQa ar tutbab fiTdhb d Hisb-'b

;:ffifd{ ;'ffi @"th*&il'u'' a r'r"'"ir' re68) td A t Abhzn et tutltuivvab ho$ bv n

Mlverdi end Ab[ Ya'E
i ii*-X,,lt,lbkbn 4l gtrbiwh,p' 1'{0, trau' Dr' Asadulleh Yarc'

t$tt\tl\ Al Ahlcan aJ tubatiYYl P' 65



inlluential person) whereas iavestigatioa ia the realm of al Hisbah is carried out

becausc thc judges dn&in to do soi for this reason the ra'ok of iacharge wilayat al

Maqzl;mis highcr aad that of thc Mu$tasib is lover' ln&urge Vilzyat al MzTilim may

make a sigped ordcr both to the judge and to the Muhtasib' whilc the judge can not

make such ao ordcr to the in che4e Vithyat at Mazilim bwhc mry issue such or&r to

the Muh-usib. Ao)m^y the Multasib can oeithcr make such an order to the judge nor

can he do so iu case of incharge Vilzyat al M4Zlim'

(") Ttc pcrson inchargc of V;liyat al Mazzt;7z 6ay Pronounc! a judgement

but that is not the domaio of Muhtasib'ut

6. Legal Status of Vilzyat al Mazilim'to Shari'ab

Vil.Zyat al Mazitimoeans the iastitution of rte govcrnment which worls for

the etiminatiou of injustice/ cruelry (t $ This word has frequeudy becn used by

Quaran aud Szz nab n maty difrereat forms to highlight a panicular behaviour which

is con&-"cd.

Allah saYs:

4+J rJalr ,rtr &r i-t .

Curse of Allah be uPon tle CrueLE

- Al Mlwar&,lrrd bhba al fukaiyah, p' 1't0' trrrs' Dr' Asrdullaf, Yatc'

AbnY'E- Al Ablzin al gltin;nab P-65



Ukewise haviag loyalry relations with the enemies of Islam' aisappropriation

of others' wealtt through wrongfirl tneaEl, acts of disobcdience' not ioplementing the

Divioe law, associatiog others with Allah, forbiddilg people from remeobrance of

Allah in the mosqucs, makiag jokc of othcrs and giving bad names to theo' all such

acts aad roany othcr acts aad beLaviour shich are didikcd by Allah have beeu termed

as$rn QnrZn.B

.There 
are oany sayiogs of the Prophet (peace be upon him) (peace be upon

hio) too which lay cophasis on rle saoe theroe'

b a flarttl>i'Qtd;, it is narrated 'h't Allah said

ItJtlr,ti ,LJ^, r<+ d,'rt \trt *' dbJl rr1: dl 'r'tf !- '

O oy servants, indeed I havc prohibited injusice for My self aod f,1v6 lann6d

it aoong you too, so do not oppres ea& other'r2l

The basic rule about injusticc or zulm has beea declared by ttre Prophet (peace

be upon hi,.) (peace be upon him) in the following saying:

tt-tt-i/! ,libJ6 tiJlg cp t$3u;lJ.- oP 
"ir Jr.r rz Jri'!''lg" 5l tJU rlul .,-'il r

It AI Qufao 7:'t'l
* t. i" Am"rt. to state all rlc tsts of tf,e Qu/-an that say something zlbout Ttlm' howevcr'

oaly for aamplc sec Al Qur'Ia: J. 57 ,l* 59,42:45,3:192' 12A2 "d r1t1'

'"-ffi y*m[,;rdb al biri wa zl s-'r"h sa a&b, Bib: uhrio al zu[o' He&rh No 4674



"Help your brother whether he is opprcsor or the oppressed' Some one aske4

o Messenger of Allah, we help hi' !f he is oppressed but how can we help him

whea he is an oppressor? He replied: Hold his hands (stopping him from

cruelry)'s

it is narrated riat the Prophet (peacc bc upon him) said:

c.rr,2 nu L 9$. a;IJ a,. dr i,tJ o

May Allah curse the one who sees atr oPPressd person and does not help

hi.m."

Jabir bin Abdulleh

upon him) said,

narnrtes that the Prophet (peace be upon hio) (peacc be

i,Lill U. E,r.lS dUr riP PtJt tlEl r

'Fear from cnrelry for it will be shcer darkncss ou tLe Judgpent &y"'s

Accordiog to a repon of Ahoad he said

i,rifr 
13r 

crt .l9 dUt i,p dlajl J ftL.t '

,8 sehib tuLt a,i,B,hib.l llri.b. Bib: Y.Ein al reisl li gilibihi ;".,Lu alhiif,u idhi kf,ifa alayhi al qad'

H;;i Nr e+is, fo-irtk, Eitab al fttza '- ''"u"ri'i, 
Bib: oi ir' fi aaaef,y 'ea safu d :'rreal'

ffiJ N" zrer, , Alauddin al Mumqi bin tleseo Al Hiadi, Korz z! IJmtnl'vol'3 Hadth No' 72o{'

7205,720l,,7211q 
AI tfiad, op.cit lladith No 7207

- 
-Srlril, 

U*ti,rua'al birr we al sileh w: rl idib, Bib: tahrim al zulm' Ha&'th No {675



'Abstah strictly &om cruelty for it will be sheer darkoess on the Judgement

D^t'"'

It is oerrated that thcrc AbE Salrmah bin 'Abdur Rahnen had some problem

over a piece of land vfth some pcoplc' so '&isbah (May Allah bc pleased with hir)

told har that he shodd abstain &oo sucf, thiogs because the Prophet (peace be upon

hio) had said:

;r,;r1l g,, V n* ,?t!t ;,.' P +r P cr' '

-V'hoever usurPs a Piece of

Judgmcnt &y) with windiog

t -r79earu$.

land measuring one sPan will be punished (oo

of that piece around his neck across the seven

The Prophet (pcace be upon hi.o) (peace be upon hio) is reponed to have said'

Ju,l ,.,l 1lC 
t3el3 le.llalt o

'T!: .,pprcssor and their suPPofters will be in the Hellfire"ts

There is more than one saying of the Prophet (peace bc upon him) (pcace be

upoo him) waroiry against the supplicatioa of the oppressed'

E Mvsrud.nAhnud,Kitib al Mukhnin roi! zI srhibr\ !ib: biqi al Musned d S-abiq' Ha&rh No 5568

-'lrlih B;iid,Ki6b d Mallio wa al Gh4b, Bib: itho nro a:lzme.she/aa -i" a uC' tta{$ !o
,;W-i;it^,rit+ d r'r*aqih, B,b' t^hit 'l a,L *' .$4b 'al.u.dh-Yn 

shayrahr !g+ I-'
lou,-iriJ.;.,lp.a,Kirrb:biqi mumed rl aqtr, Bab: Hedith sryyidah 'A'ish" H'eth No 23217'

23JU,24917,



.b o, ti cr{ cJ J1,., {il i,,, ii- Ju' {il Jt-, t'rlr l,Jrg,Jt 

"t5 
tj4 '

Tear from the supplicatiou of the oppresscd agai$t you' for iadeed he asks

Atlah the Exaltad, his right and h&cd Allah the F'raltcd does not preveat thc

right of anyonc to whom it is due'' Dr

Accordiag to auother repon the Prophet (peace be upon hi-)said

tJl'.' rjj,,JJ i,P Ul'ott i,!, U$.Jl 5J" lEl '

'Fear the suPPlicadon of the oppresscd agabst you even if he is a non believer

for therc is no hurdle in his way.'r32

Yct according to anoticr repon tlc Prophct (pcacc be upoa hi-) said:

133.-a 
,rt' oy'oii itli i'6i'b U+- frli'Jl afs '

"Thc supplication of thc oppressed is hcard' If he is disobedient to Allah' the

burden of his disobediencc is upon him"

The above ayaat and sayings of the Prophet (peace be upon him) prove

that cruelry/injusticc has been scverely con&toned by Islao and something

BAla 'id&n aI Muneqr- N Hill{\ Kd,z 4l immal f *nan al qoal ot al tfaf Q\dqzbrd' Iodi" a'd)

vol3, Hadth No 75E9
D' Ibid. tla&tl No 7597
*i,ii;..tt r-a"S,rab: biqr- Musoed el Multhiriu, Bab: nusaad Aaas bia M-alik, Hadth No 12091'

A.l Hiadi, vol3 lladr'rtr No 7602
i llt ol-i.rtt^ol"Kitib blqi nrsnad al Mukt[iria' o'p'a1 ri!: !.myad al sibiq $a&th No 8a40'

'a.iiria;" Jrit""A tStilurii r,atz a a^mz\ op'ac vol'3' Ha&th No 7627



which has bem coo&'"ed in such strong terms has to be eliminated from the

h"tnan scciety' This is one side of the matter'

On the other hand tle vcry first scction of this chapter is about tte significaace

of irstice from Islaoic viewpoint' As has been' discusscd thcre that the ultioate

purpose oi isiamic legal system is adoioistration of justicc' This purpose can never be

served if there is no grievaocc re&ess for the cot non Eiul. It is a principle o{ Islamic

law that somelting whictr is €ssential io fuIfilliag ao obligation is also' Thus

accounubility of public scryants becooes obligatory upon the Mudiss collectively

becauscwithoutitthcreisnojusticc.Andcstablishinginstitutioostoprovidejustice

iu the sociery iaduding partiarlar accountability of public servatrE ro elimitarc ztlm

is an obligation of the hlamic state'

Moreover all the iojunctio * of Qtr-an atd sttnnah which make enjoining

vim.re and forbidding etil (al anr bil mahTf ua'nzlry 'an 'l munhzr) an obligation

upon the tlmmalt' are indirectly emphasising the obtigation of establishing the

institudon ol ViWf al Mazilimbecausc that is the best for:rr- of Nabyc 'an 'l Munhzr

(forbiddiag evil) at the government level'

Same is the case with the injunctions which focus upon vdues like staading for

Tnth, 'Adl, @, Bin etc. All those indircctly prove the obligadon of grievance

re&ess too.
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Sooc of tte AyI t oI Qrtr*an in this respect are folloving:

,L)t ite otfi Jtt ,)q il1rb .J'tJ '>'Slul;,'S o

'You are the best people raised for the humaniry to eajoia virtue aod forbid

e,rdlx

irfJiJr f.r cL,JLJfiJ t sc i4+-,.9 JirdgirlJ, tJJ"rJl J! ttg t'-bl f- ,Fs '

'Let there be a group among you who invite pcople to aII thet is good' enioin

virtue and forbid evil, aad it is ttreo who are successful'' 'rr

6j!9 i,,-J!lr ,l r<Jl sl'! Jr'i ar+ L-a\ itrtit rlefb':"i i'J-r't klU o

'O those who bc[eve stand out firmly for iu*ice beiag witoesses for A]lah

evetr if it be against you or Patents or rclatives"'"rx

+jl 9 tjJr!, .t &, 1l sle 6p irio p'a,) 9,!-ilt1 rulr d o+tii Uf tfi uJJt t41lt2 r

,SP

u Al Qu/-an 3:110

urAI Quria 3: 1o4

s Al Q"/aa +, tls



"O t[ose who believe staad out firmly for Allah and be just 'wimesses and let

,o1 1f,s gnrnirjz of somc people -'kc you avoid iustice, Bc just! That is closer to

piety..s

-L-;lq..j;,,1 
"Lr 

o

'Sayl That my Lord has commanded me to do iusdce"ur

g,,.rall l,^,.2 I rir ir1,9*,i!9 o

"...aod transgress not for Allah does trot like trarsgressors'"Dt

Following are sorne of thc sayiags of tlc Prophet (peace be upon hi-) about

enjoi"i"g virtue and forbidding evil'

,yLC .tjr..lu* iyU.aa 
"-it 

,;ii9 ,Jo P r 4, .h,J- 3,:lr 3r JtrJt u tqb ttp t

nSf +r+-r:u u r.tt'{ u! r& r<Je c4 irr rir ;,3jJ 1$Jt

H,rzny{ah b;q aI Yamin reportad that the Prophet (peace be upon him) said

By the Being ia Vhose possession oy soul is, you will have to enjoin vimre

and you vrill have to forbid evil or it is possible that Allah seads over you a

o' Al Qufia 5: 8
N AI Qu/i! 7:2,
D Al Qu/rB 5:87
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pudshoent' then you will ask Him ( to remove it) but He will not accePt your

supplication.re

i.rtl 6-sr * L -PAt luajl gr2 r/, i'J,r t'f gGfr,f itJ#J t -ltr,.stt''ir/tJ'lr9'>15 r

tyi g,"Jt jtt it'L\

Lol By Allah, You will have to mjoia vim'e aod forbid evil' you will have to

stop the crucl by {orce, you will have to compel him to the truth aad confine him to

thc saoe"t

ti lrs i,t Ji. JrJ t ,f *b os,,.ln \y iu t+1" tir it ilr Jrr.r Ju cJ ti ;Ete d'' '

,Sl +t,,-r

'According to the repon of A'ishah (tvIay Allah bc pleased with him) the

Messengcr of Allah (peace be upon him) seid'

Enioin vimrc and forbid evil before tle ti"'e comes that you will pray but your

prayer will not b e eccePte&"o

+ u+ ir nra ol bl 4;-$rlr 9t, r!! .J't1r 3r o

ffi Bab: Ei i fi aI aor bil oe'rtf wearahy 'aa'l muo.kar

He&rh NO: 2095
tir tr6 p*r,O* al Mrtlim, Beb: al aEr wauaf,y, Ha&th No 374

"''n" f.i,'i;rzt dfftrq giUrl anr Uit oe'rlf veanrhy 'an 'l muntar' Hadith No 1991



'When the pcople see evil aod do not chaoge ig it is possiblc that Allah will

punish thern all ia geoeral."'o

'i,t yl 5,luulru. o1i) o,ta P g:ig ,.lo & r +r"ir .P i;,,/t,f ov)t ot-t'L-b ire

os+r+axl ttyusLjJ*u- ''fl 51 1lt{*Jt;,e

Accordiag to the repon of fludhlah bia al Yameo' the Mesenger of Allah

said By He ia Vbosc posession my soul is you will have to eaioin vinue and

forbid evil or a ftadl pcople will bc ioposed uPon you then you will pray

against them but your prayers will not be acceptedt{

.r,Jltr, r<..r1 xi sirr.r, i,t # u #t ,f l1r99 Jlrr.Jrq Ut J*,hy dr 31 ,,,r3t 161l q '

dpl ,i '#r'..-Jr 6+,1 ,J

The Messenger of Allah sai& O pcople, vcrily Allah says: enioin virnre and

{orbid evil before you call me and I don't reqpond to your call' and you uk me [for

5q6sihinBl end I dra'tgi';e you an dyou pl:ry fot my help and I doo't help you'"r"

b q u*arir n6,q i,l cDil .,-4 ,rl, t5i, L ru /GJl bL 6l u't!t';t1 o

t" lba M-ajah, Kirib al firrs Bib: at rpr bil rorroof wan'ollyc a'ail pud<ar' He&th No 3995 aad

U*r*a.;Jh.rdnt*Musnad rl a'shreh al mubatshareh bil ianoeh' Bab: Musaed Abi B& d Siddiq

'; ir".a-;'rln"A Kitib Biqi Musaed al Aser, Bib: Hadir! Hudhlrh bia rl Yaoia a'a aoaabiyyc'

$rdth No 2238

';1 U;.r *^Kitib biqi Mu$ad d A$Ir, Bab: biqi al Musoed al Sibiq



"In&ed when the people see the crud and don't stop him' it is posible that

Allaf, may puaish theo all in gcncral.'r6

In oac of thc sayings the Prophct (peacc be upoa hi'm) erplei"" that Allah has

commanded the bclicvcrs T it[ what Hc has coomaoded t.hc messengcrs'l'

Allah has commanded Hii Prophet (peace be upon him) to decide among

people with justice so the same colunatrd is mre for the believers too' The abovc

mentioned lrraoy QZt aad ahadirt prove that it is the Prioary dury of Islamic

govertuuetrt to have a stable system of the artminisuztion of iusticc wherc Amr biJ

flallfcoanna]rlebn'lmmhzr(enioiningvimrcandforbiddiogevil)iscosuredThisis

not possible until it is done otr govemmetrt levcl aod for rhat purpose ttrcre has to be a

Eectradsm. That mechaoism has been Proveo to be thc depanoent of grievance

re&esss or Vilayt al Mazalin aad the &parto e* ol ltsbah' Sooething that is the

dury of the govcrntnent or the llmnzb 's catled in the language of Fiqh as coomunal

obligatiou (Fol hifayah).Thus the cooclusion is that grievance re&ess is a coomunal

oblig:ticn of the Uanah.

t( Ttmidbi,Ritih zlFrtaa a'a rrs ullif,. Bib: oi ii' fi nuzul el adh:b idhl lam yugbayyar al ounlar'

fle&th No 2O9a
ii' Th. said ,.po.. is ebout thc coosunption of purc wcalth T th:-ca*t of Alleh but it seys' aaoag

",t., 
Ui"g, th". Allat h.s "o---iod 

rht btlia'crs to do tlings which He bas rcquircd thc

ft{*"it"g. 1" d". S n SAnb not;^,Xttab al Zk ' Beb: Qebool al lad4ah mia d,kesb-d.gayyrb *r

.,tirnlauoU"t r lio'tlee -a'T midhi,,,frt Tzktu zl Wn a'n Ranrlu Allih' Bib: wa oin

Sunt d Beqenh lle&th No 2915



7. Condusion:

To conclude this chapter, tte main poiuts are suomed up ia the followiog'

o Justicc is the fuadameotal norro in Islamic politicolegal systeo and there is

no question of an Isla"'ic state without an adequate systeo for the

admioi$rirtion of justice.

o Qsrln and Stnnrt heve laid down great emphasis on lusticc and there are

i',',umereble texts which eleborates tbe simifica-oce jusdce and its

administration in an Islamic sociery'

e Tclamic history is a wimess to the faa that justicc has hdd centre state i!

the Islamic p oliticolegal qystem.

o Siy:asalt Sho'iyyah b Sil-usab 465rling to tle priaciples of Sbai'ab' k is

treccssary for humals to ftrlEl the dury assigpcd to thcm by their Crcator

i.e. to be His deputy on the canh and this duty is impossible to be fulfilled

:;i'.Io':r 'S.e tze rcise ol Siyaah Sharlyyah.

. wlayat zl Mazzlin i.c. redress of thc grievaoces is a manifestation of Siy'asah

Shar';yyab :alslamic legal sYsteo.

. Way4t zl MaSlim is the depanmcnt of the government which aios at

re&esing public grievancts against public servaats which may arise because



of E2larlmidstration, mic6331g.tent or abuse of public authoriry'It i5 a

roired job of executivc d6min1a6e aad justicc of iudiciary and it aeeds a

strict approach and a great capabiliry of puning ttre cruel in fear'

Ttc esscncc of thc institution i.e' gricvancc rc&ess has bccn there from the

earliest period of the Messcngcr of Allah (pcace be upon hi") but it took its

formal shape through different phases of Islamic history'

AII tlree institutioo of the Islaoic stete namelr vilcyat al MazJlim,

Judrciary aad Hisbab has a common goal of cnjoi"i"g vimre aad forbidding

evil though the three have separate and distioguished jurisdicdon'

Ioi*ti., 1s baram or prohibitcd in the strictest terms according to thc

injunctions oI QwZn and funaalt errd it is tbe obligation of rhe Umrnth ro

reaove f;arimfrom the socicty. Oa thc otber hand the cstablish-eot of a

sociery bascd on justicc aad fairoess is an obligation oI the Umnz'b

collectively. So the conclusion is that tf,e establishment oI Vilayzt al

Mazalim is a co--uual obligation of the Ummah'
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Chapter Two

Historical Evidence of. WlZyat al Mazilim

Introduction:.

Islamic legal and potitical systcm has a long history of fourtcen hun&cd years

of implementation is different arees and eras by diffettol ldgslim governmess' In the

begi!trisg of this histoqy there was ao ideal Muslim govemment which was a mo&l

{or aq Islaoic stat e Lc. al KhihfaL al Rzsbidah. }'kcrvt& there was som deterioration

in the political sfstcm but thc legal systco maioly rco&ed the saoe' So'ne times the

enforcemest of Shariah was a prioriry of the government and sometimcs it enforced

Islamic system only as a coopulsion. For one thousand years this system was the ony

option for the Muslim governrnents and stacs as there was no ottrer viable rysrem

vhich could takc its placc. Vilzyat al t'taTitin las always been a cherished idea of the

Muslim rulers. tlaviug said that we do not rDcan that tlerc has bcen a uniformed

organisation of tlrt departoeat of rlla zilim btt lt one f oro or anotlcr dcpartment has

been worLing si& by si& with the formal judicid rystem'

Thc goal of tte current chapter is not to discuss "'i"ute details of the

department in many diffcrent Muslim states end governments, as it is very difficult to

find out its minute details, rather the goal of this chapter is broadly to prove that the
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2.

deparrocnt has bccn workiag in all the Muslio govcrnmcnts, tLough the form and

strength Eay have bccn varied from time to timc'

Vitzyat at ttzzatimin'Proph* (peace be upon him)'s Eratat

The period of the Prophet (peacc bc upoa him) was that of the foun&tion of

the Islamic state aod is rrarious institutious. vilayat al Maznlim, as aa indepcn&nt

iastitution was, thereforq not yet there but the work and qpirit of this ilstiturion was

very much there. TLe Prophet (peace be upoa him) is a role model for the believen in

all walls of Iife and redrcss of grievanccs is onc oI tle most imponant features of

Islamic starc so he must be aod, surely, he was a role oodel in this respect too. so we

find the Prophet's era was ideal h this resPect' He used to call to account any ofiicial

of the goverr-racnt ir there was aay cornrptio! or tDisuse of auttroriry, In this regard

he did not forgive eveu himself. That is why in the famous book of Hadith; al

Musa.onaf, t bzb (s*tion) has becn compilcd in rle na'mc of 'Retaliation o{ the

prophet (peace be upon hi-) from himqelf and a.few Alt:adith of the Prophet (peace be

upon hiro) have been mea'icned there. Wc will state here three of rhose ab:afrth'

(a) Abt Sa'id al Khudari rcported tf,at oncc the Prophet Muhaomad (peace

be upon hirn) came out from his housc intcnding to go for prayers' A

r{ Hcrc rhc Prophct's cre oczos Gc tca ycar pcriod of Propha Mub'oload (pcacc bc upoo hin) 
-at

Medirah whco ic csnblishcd foroel statc iartitutions thcrc. lac pcriod at Maktah ir aot undcr

coosidcntios bccaurc thcrc rhc Mu im cooouo.ity as a wholc was usdcr opprcssion isdf ead duc ro

thc abscocc of aay politicel irdtution oI tf,c Muslimss thrc wes ao qucstion of a sptcur of griewocc

redrcss.



.',er caught hold of the rein of his shccaoel and sai4 'I haYe to say

something to you O Messcager of Allahl' The Prophet (peace be upon

him) sai4 leave me nov, you eill have your need firlfllled But the man

insisted and said that thricc. So the Prophet (peace be upon him) hit

hio wfuh a hsh and sai{ 'kave m€ and you will have your need

fulfiUed'. Theu the Propha (peace be upon him) led the prayen' After

finishing he aske& where is tte man whom I flogged The people

looked at each orher and esked thc same. The man came from the back

rows and sai4 ' I scck r6gc of Allah froo His and llis Messenger's

wrath.'The Propha (peace be upon him) asked hi"' to come near and

uke his revenge. He th,rew the lash over to him' lte man said ' I

forgive you', tie Prophet (peace be upon hitn) sai4'Are you forgiving

me?' He said, 'yes, I forgivc you-' So the Prophet (peace be upon him)

said, ' by HiE, in Whose posscssion my soul is, any believer who

oppresses another and then docs trot give him ao oppomrnity to

realiate in this world, Allah witl takc rcvcngc from him on the

Iudgemeut Day. Ab[ Dhar sai4 'O Messenger of Allah! Do you

remember the night wheo I was &iving your camel and you were

1,ki,,g a slu.ober? I touched yow head with the stick and told you to be

seated straight. So you retdiate from roe now for that' The Prophet
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o)

(peace be upon him) said, l forgive you' but Abu Dharr insisted and at

la* tle Prophet (peace be upon him) hit him with the lash't"

It is reported tlat tLe Propha Muh"mmad (peacc bc upon hi-) met a

oan who had his heir dycd yellow. There was a branch of &te palo in

-fic Sard of thc Prophet (peacc be upon him). Hc said 'remove this',

pushing the maa wit! ttre branch ard ad&d: 'Did aot I forbid you

from doing this'. As a result of pushing the Ean was hurt, though did

Dot blccd- The ma.n said, 'Rctaliation O Messeager of Allah!' when the

pcople objccted to this, thc man said, 'Allah has not preferred any body

over my body.' So the Prophet (peace be upon him) uncovered his

abdomen and said, 'uke your revenge'. But the oan said, ' I lcave it so

that you interce& for oe on the Judgemen t &y"n

It is reponed that once the Prophet lvfsf,ar''rnad (peace be upoo him)

said to his Coropanioas: "Anyone whom I have insulted should take his

reuliation from me. Aay one whom i have hit should uke his

realiation from oe and anyone from whom I have taken atry ProPerry

illegally should takc ba& his propcrty from me, ao one should say that

hc fears rarcour from the Messcager of Allah. Lo! That is not my

(c)

ro Abu i3".L' 5;o 11,.--i- 'ebdurnr:iq .1 iaa'int, Al l't+waaf, vol'9, tlerhth No 18037, bib:

Qeod el Nabiy nin ufiibi
rb Ibid }Ldth No 1t039



nanre lor is it my morals. Among you favourite to me is the one who

took his due from me or forgive me, so that when I meet my Lord' I ao

witt pure soul.at

It is reported that a mao o'wned a datc pdm in the gar&n of as A'osari' The

tbrmer used to lelie the owuer of the garden (perhaps by goiug there at odd tioes or

iaabadroaoner).Theowaerofthegardcnoffercdtohimtoeithersellhisuccto

hi.o or erchaage it with another tree, but the mao refised The Prophet (peace be

upon him), therdore said'

Jt:'- c;l I

"You are causiag harm' and ordered the Asari to cut off the tree'E

The Prophct (p."". b. upon him) investigated a dispute of irrigtion bcrweeo

AlZubayrbinal'Asw-aoasdooeAoslriHecaoepersonallyandsaidtoZubayr'

]ou watcr O Zttbayr aod then the Ans-arf' To this thc latcr objccted and said'

'S':::l;' he i: 'l,e soa af your Eaternal suag O MesscoBer of Allah!' The Prophet

(peacc be upon him) got angry at his words and said, 'O Zubayr! Make it to flow over

his sto,,i.ch uatil the water reaches the anllcs" fls 16td him to have it flow over his

stomach as a rqrrimaad for his au&ciry. There is a differcnce of opiaion rcgarding his

'!' Ibid Hedth 1t0,+3
u Sunan AbE DiwEd, Ki6b aI AqCiyF-b, brb: Bin al QdZ Hadirl No 3152



or&r to have the water flow up to the anklcs that is whether it was to affirm a right in

the form of a judgemeat between theo or it was merely to affi:m that it was

permined but &livered as a repri.oend to the two panies'tt'

The adoinistratioo of tLc l5larni6 36i6 during Prophet's period had amoag

other tiriags, a distinctive featr'ue of accountabiliry.

ln the seveath year of Hijrah, the holy Prophct (peace be upoa him) sent a

/4uchm6q1 of over one thousand Compaoions under the leadenhip of Ghalib bin

Abdullah Larhi ro confront the tribe of Maniah which was successfrIlly done. Duriag

thc corrrsc of acdos usman bio zayd killed Nehik bia Merde.s dcspite his recitation of

& 41 ,..;r -.-.Alrl a JlIThe Holy Propoha took him to task aflcr rcturning' Hc

repl.ied that he h d recited the shahadahjus to save f,i5 5kin' f,u1 th6 prophet (peacc be

upon him) asked him whether he had iscised his hean to kaow about the fact'''

In eighth year of Hijraf, thc Holy Prophet (peacc be upon him) sent another

&tachment of eight persons ua&r ttre co'-and of Ab[ Qatabah to a place Izro' eight

miles from Vfaaa* on an espiooage mission; on their way they mct a pcrson A-roar

bin Adbat Ashja'i who greeted them in ao Islaoic manner but Muhlao bin Jath'amah

put hi.o rc death oa account of his pcrsonal feud going on in the past' The mattcr was

's AI Miwrdi, Al Ahharn z! fua-aiwh' mos. Asadullah Yaw P'1L6, 117'

Sataiyp, p.s8

'" Dr iJaz Mab-E ood 7k Coacc?t of A&niai*etitx Acanubility in

Acadcny .2001) P.82

Abn \ila Al Al*an al

Irlarzr (Laf,ore Meqbool



reponed to the ProPhet (peacc be upon him)' Allah, the craltcd' dislikcd it and

rwcaled the following AYah:

wcatu)f>uJte! dl ,,,JUtaJsr5{.Jrlrr,Fif*r!! !-TrJ'Jl q'l u '

'O those who believe W'hcn you go out il thc way of Allah' ascenain properly

and don't say to a persoo who greea you (Iike Muslims) that hc is not a believer"6ls5

Thc &tachocot met the Holy Prophet (peace be upoo him) ou its way to

Makkah and the matter was rcponed to hio' Mublao asLed thc Holy Prophet (peace

be upon him) to scek fel him folgivgacss &oo Allah' Thc Prophet (peacc be upon

him) by way of rap rover said that Allah might not for give him' Muhlam wert away

weeping aad died of shock after a fcw &ys's

Ttc Prophet (peace be upon hio) scnt a comPany of Muslims under the

coomand of Khalid bh Valid to a tribc BaaE Ja'lhi-a in 8 A'H' The detachment

cotsisted of. MuJtfiirs, A*gs aadBan[ Sulaym who were three hua&ed strong' !7hen

.L61,3s16!ed there fie7. had embraced l5lam, had construccd mosques and offered

praycrs. Khalid bh VaLA asLed 'tteo how do you explain the arms you are

carrying?' They replied tiat acnrally theT apprehended that a tribe having time old

strife with theo had ana&ed theo but wheq he asked theo to lay down arms they

s AI Qur"eo {:9't
*ir. il- U.f-r.+ Tk Cnccpt of Administtati* Acantzbility in llazr' op cir p'83



readily did- Dcspire that Khalid bin val:d took them as prisoners. Banu sulayo killed

their captives. The tlflhajils aIld the Anrtr, however, released the captives in tleir

ostody. Vh.en the Holy Prophet (peace be upoo hi-) cane to kaow, he i--ediately

sai4 O Allh I am oot responsible for the act of Khalid-' Ba.aE Jadhima, in prc Isl""ic

ere had ourdcred 'Auf bin Abdurrebmaa biD 'Auf, the uude of Abdurrahman and

Faka bin Mughirah thc uncle of Khalid bia \ralid Khalid replied that he had avenged

tle murder of his unde. The Holy Prophet (pcace be upon him) listening to this

altercation reprioanded Khalid that he should not quarrel yriil his companion and

said that wen gold equal to rhe weight of Mouotain Uhud spcut in thc way of Allah

could not weigh his Compaaion's oae morning and one evening. The holy Prophet

(peace be upon hi,,,) did not hesiate to condemo the wrong doer howsoever strong or

important he might be.t'

TheProphet(peacebeuponhirn)usedtooakchisofficialsaccountablefor

whatcver they have bdore the job and after the iob. He checked their i.acome aad

expeaditurc as has been reporred n sahihayn (B"IIrri 6a Musli'n) by Ab[ Hamid aI

Sl'idi that thc Prophet (pcace be upon him) appoi-utcd a maa from Az4 whose name

rpas lbn-+al Lutaiba\ la 7t*ab coltection &partment. Vhen he returned froo his ,iob,

the Prophet (peace be upon hio) called him to account for vhatever he was

possessiag. lle said that some of the wealth is that of the state and some of it has been

s Ibid p.84
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gifted to hi'.. Thc Prophet (peacc be upon hi"') said' 'what is the Eatter with a Person

whon we appoint for some job, theu he says this is yours and thic f,25 fsga gifted to

him. Should not he stay at his Parents' home aad see whether he is given gifts or not?

By Hio iq \[hose Possession oy soul is, aay one whom we appoint for sooe job io

thc affairs which Nlah has assigped to us, theo hc -i"aPProPriates something froo it'

will come on Judgeoeot Day bcaring upon his back whlevgl !g misapproPriatad" if it

be a camel it will bc gruobling, iI it is a cow it n'ill be oooing aad iI it is a goag it

willbeshoudng,thentheProphet(peaccbcuponh;m)liftcdhishandstowardsthe

sky and sai4 'O, Allah, Did I corvey?' He did that rwice or thrice''s

.The 
abovc ncationed examples show that the Prophet (peace be upon hio)

kept the Companions uuder strict surveillancc even ia tte matter of war' As a usual

approach towards war is that everything is fair in ic But the Prophet (pcace be upon

him) taught the tlmmzh tluough his coaduct rhat it should not be the case' Even

duriog war the ],{l6lirnc are to follow thc nrles; thc esseace of which is that only those

peoplc are to be killed or captured who are rcally up to fight Musli-s' The last

erample .xplai$ the state of accouatabiliry and Prophetic approach towar& this'

There is a very great lesson for all those involved in ary ryPe of job' A'nyhing wbich

one gets by virtue of tle post to

public trcasury.

which he is appoioted should be deposited to the

s Ibn Qeyyin n !$z;vvzh, Al lnq d H*nW I al Siva;,.h al Sha';W" cd' Hinid Al Faqi

(Beinrc Dinl kunrb ,l 'Ilsi)'r[' 1953) P'21E



At thc dmc of the Prophct (pcace bc upoa him) the population of the Mudio

state was soall is nunber aad the pcople of Arabia were il[rcrate and straight

forsard- Therefore a very complcr lcgal systern was not in place neir:her one was

nee&d Heace the cooplaints €ai$t goverDmcnt officials were also not that much in

nuabcr as conparcd to thc leter perio&. That is why, though there was not an

in&pea&at &partment which would uke care of grievance re&ess but the essence of

accountabiliry was vcry much thcre.

3. Vitzyat zl Maz:alim dwrng al Khilzfah al Rasbidah

TLepcriodofthefourcaliphswhoarcceJledasKhuhfi'Rashilliln,wzsthebest

cra with respect to the admini<uztion of iusticc' They werc eJlcd Rashidan Sigh'Jy

Gui&d) becausc they followed the footsteps of the Prophtet (peacc be upon him) in

every oatter of life coafrooted by them.

Thc first of those four was Abt Balr (ivlay Allah be pleased eifi him) who

only nrled the Muslim state for rwo yeafii' Those tcTo years werc oostly spent in

6lirninlsisg the tumults which broke out after rie passing away of rle Prophct (peace

be upoa fiirn). A-rocng those tumults ole was the imposters who claimed Prophet-

hood aad anothcr ioponant problem was aPostasy amotrg maay tribes' Some of the

tribes rcfuscd o pay Tzldh Eroney to tLc govcrnment' Abu B& (May Allah be

pleased with him) had not only to confront those challeages but he also had the
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biggest challeage to keep the llmnah urritd which was leaderless alter the passiag

ewey ofthe Prophet (peace be upon him). He did that successfuIly' Keeping in view

tf,e peculiar situation which prevailed during this perio4 it can easily be understood

that there was ao ,bushess as usual' situation. Perhaps this is the reason that one does

sot fi.od ouch about the manscr of govcrnancc of Abt B& (Ivlay AlLh bc pleased

sifi him) as is the case of 'Umar (May Allah be pleascd with him), 'Uthnan and 'Ali

(M"yAll"hbepleasedwiththem).Howeverthereisnodoubtiathefactthatinthe

Eatter of accou.ntabiliry Abo Bdrr was a role model as he is &scribed 'the best man

afur the prophets'.

\Fhen hc was clccted as caliph and pcoplc took oath of allegiance to him' he

$ood up and said among other ttings:

'O people, I have been oade responsible over you asd a- not the bcst of you'

If I do somahing good, support mc and if I do somethiog wrong, corred rne' Truth is

tnrst and lie is dishoncsry. Tte weak arnouB you is the strongest io my view till I

,?instare his righrrg. hi- and tf,e suongcsr among you is the wcakest ia my view until

I uke from hin the tight (of ofrers), AIlaf, willing""rs

Because of pre occupation with the affairs of government he left his business

asd took a soall a.oor:nt as salary from the public trcasury' !7hen his death came

!' Hassea Ibrihim Hassrs , T:4ti*h 4f hbrn 4l tdati oe d frni aa al thqa/f an zl ljtima'i' @drot; Dzr

n l   *tlth rl'Atrbi ,'1964) L/2o5 td y"!'"aa Husayn Haykd' Al Sidq ihT Me @6ypr

U.O.'.1 IrA4', Sl"'it+ MusiLao{ Mi;riyy *, 1958) pp'123-121



close, he asked his family to rcturn if anything has been spared from tle belongings of

pubtic treasury.t'

This shows his seose of accountability in tlc mattcr conccrniag public

ProPcrq,,

Theiaauguralad&esofAbfiBak'(MayAJlahbepleasedwithhim)reflecs

tle a,l,.ini<trative policy paniarlarly regarding the rodres of people's griewances

against the governnent officials. There is not much which has been reponed reg'arding

accoultabiliry of thc public scrvants becausc most of the officials during his rule were

those who had bcen aPPointed by the Prophet (peace be upon him) aad most of them

were retaincd by *: * (May Allab bc pleased with hi")'

TLesecondcaliph.Umar$r{ayAllahbepleasadwithhim)wasthebestruler,

rhe world has ever seen, ia all respects but panicularly with regard to the

accoultabitiry of public servants and grievance re&es. He ruled the Islamic state for

over ten yea$. That is the goldea era in Islamic history Particularly with reqpect to the

adoini$ra:rion of iusdce.

Hetoldhispeople,"IdidnotappointtheofEcialsfortomringyou'ioslting

you aad takiog awry your properties. Rather I appointed them to teach you the Book

of your Lord and the Suonah of your Prophet (peace be uPon him)' So vhoever is

E lbid. p. 12't.
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oppress€d by any government ofEcials should come to me ushesiatingly and

complain to me so that I call the oppressor to account'ttt

He wrote to his milirary coo.roandcrs: "Render due rights 6f tv[16limr 16

them. Don't thrash theo, it will defile ttrem, Don't praise them which will land them

in trouble aod doa'dose your doors to them lcsr the stronger should usurp the rights

of the weaker aoong theo aad doa't prder yoursclvcs over theo as it would be

Eat:unount to oPpressing ttrcm'"1@

Ttere are Eany ilstances of accouatabiliry of ttc public servaots by 'Umar

$,Iay Allal be pleased with hi'") which clearly show that he did not hesitate to call to

account any official of the govem-acnt wea if, appareatly, there would be a risk of

disorder. pr166 .",-ple in this rcspca is that of l(hilid bi! \fah4 who was rcooved

from his post by 'Umar (I4ay Allah be plcascd with hi") although his importaoce was

knowa to him very well. The charge sheet contained the following allegations agaiast

Khalid, during his tenule as comman&r of t[c Muslio Arroy at Qinnasreetr se6or of

c,,r;a

(.4 A Romas coograndcr lauochcd an attack on thc forces o{ K-halid but

failed aod defeated by Muslim aray. The contingent of the enemy army

inclu&d local Arab Christians. AJter tf,e defeat, they s€nt an excute to

f.rMfh2rimrd tlusain Haykal,.,{ I Fortq'Iltnat (cairo: sharikaf, Murahe.pah M!d}7ah, 136'{ A.H)

2/216
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Khald asd begged for his forgiveuess. Ife forgave them aqairst Isl'-ic

military co&. those Christiao Arabs fought a severe batde against the

|dg5limc asd were defeated In such a case they mus be made prisoners

of war asd treated in accord:occ with $c terms prescribed in tLe code'

There release out of favour or for ransom was the prerogative of the

head of the state' When thc news of K-hilid's act reached 'Umar (May

Allah be pleased with hio), he charged him with accusation by saying'

'Khalid has invested hioself with authority'"t

(b) Afur his successful campaigp of Qi""231tto he in his leisurely mood

etrtered a bath whercin he cmbrocated himtclf with )iquid containing

liquor. On the receipt of this news 'Umar (May Allah be pleased with

hi,,') wrote s6 him; t have come to know that you had a massage with

liquor whcrcas Allah has prohibitcd both its pateut and latent qudities

aad its massage. Tterefore. don't have its massage oa your body'

Khilid's explanation of the allegation did not satisfy 'Uoar (May Allah

be pleased with him) who expressed his disapproval by remarking: The

progeny of Mughireh are teoPtd to antipathy' Allah my not kill you

on the sa-me.

* tbid.zlqgt
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(c) On the completion of his conquest of Qi''n2516gt Khilid received a

very large share of boory. Many people benefined froo his bestowal' Al

Ash'ath bin Qays was ooe of the beoficairies to whom he gave ten

thousand- It was reponed to tfmar (IVfay Allah be pleased witl hia)'

whosenthimfi6f6U6vvisgi.ostructions:Youshallaotbestowupona

goat or a ca$el Yrithout my prior approval'

On the reccipt of thesc instructioDs from the capital' K'helid instead of

coroplying with replicd: Eirtcr I may be lcft aloac aod allowcd to act or you proceed

wit! your action.rfl

Vith all this background 'Umar ordcred trial of Khelid bh Valid in an open

court. He callcd for a rnesserger aad haa&d over to hin the following order

ad&essed to Ab[ 'Ubaydah bio al Jatrah, comoaader in chicl o{ thc Muslirn u:ory in

Syria.

'Ask Khalid to $ard uP. Tie him with his turban' Renove cap from his head

until he discloses to you the sourcc whcrefroo he bestowed the gift upon Al

Ash'at!. Did hc do it from his persond wealth or from tLe state ProPerty

which he acquired as boory? If he maintains that hc has givcn it to him from

E rbra. zAgt
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satr propcrrr,' it ocals hc has confcssed to his dishonesty' If he maintains that

he has givea it from personal properry he Las coo'oitted extravagance''

Ab[ 'Ubaidah sumooned Kiilid for aPPearance' The mcssenger of 'Umar

@rlal) stood up and aked Khelid the question but he did not reply' So his turbao aud

cap wcat reaowd aod he was disoisscd from his post of ermy general''6

.Uoar(tvlayAllahbepleascdwithhi''r)wasverycarefulinselectingtheright

rnan fe1 the right job. He did not stoP at sclcction; rathcr hc would kecp his officials

uader constant obscrvation tfuoughout thcir tenure o{ servicc' Hc stipulated the

following for his ofEcials: That he will not ride oa Turkish horse, will not cat bread of

starch, would uot use superior cloth and would uot close his doors for necdy people'rg

The th;nts meationed in tle abovc stipulation of 'Umar (May Allah be pleased

with hin) were considered a lurury during that era' It is rcponcd that that when

Umar (May Allah be pleased with hi"') appointed an official' he used to tell him: 'I

am not iEPosing you otr thc blood of thc people rror uPon their bodies' I am

apporitrlg you so that you cstablish preyers aoong tlem distribute their due aoong

rhem and resolve their diqputes among them with iustice'"rs

Hc wrotc to Abii Musi Ash'ari:

6 Muhamoad Yous:I Gunyl, tvdid4l Syttnt Uilcr tlg ho?h4 6nd tic Fin Tso Pio$ AliPk'

(I:hore Aaiuoen'eHineyat'elslzo'' 1982) p9' 284, 285

i" o, nizz u.r-oo4 7'k a*cat of *tmiit*athx Actotnubility in lfun' op'cir p' 9!,

. T;;';,tlb;ii; ; i il;hJ" op.dt 3/273', Dr' sulavnin)vtulaaaqd Nrzmi*ii unq

ui;il"d;ie i s4u.l, -" a u'* al Halitblt @ci'*tD:* zlFtu zl Atabi' 797Qefi
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'Givc cqual treatment to all the people ia your court aad ia your Presetrce so

rhat thc highborn shall not cxpect you to do injusticc and thc weak shdl not be

afraid of your tYraanY."ra

A oan complaioed to 'Umar (May Allah be pleascd with hiE) bin al Ktranab

rtrat AbE Musi Asli'an- punishcd h;-' Pith sheviag his hcad after getting eagry with

hio without aay such punishable crime' Umar wrote to Abfi Mus-a:

?eace be uPon you' Mr. So and so informed roe that you or&red his head to

be shaveo without any offence punishable with such punish'ent' II you have

done it before people, so give him a ctasce to relaliate from you iu public and

if you have doae it i-o privacy, give him oppomroity to do that with you in

privacy. The roan brought thc messagc and gavc it to Ab[ Musr' The peoplc

took the -,ncr scriously and asked thc oan to forgive Abt Muse but he said'

alo, by God, I will never give up my right on the demand of people''"'

'!7hcn Abfi Musi got ready tor his retaliation, the man lifted his head towards

the sky and sai4 'O, Allah, we praise you for rhe true drz and .ir:stice aad I make you

a wimess that I am forgiviag h;m 21 6y owa will"l^

He would not only stop advisiag the officials to fulil their dury of providing

t\o,sz! Gwqa fudicia! syswn ndet tlx nryh od Fi* lw Piots .f-tlk' oe'"it 9 lzz

-pr. a}.E.a sarytl, ttoot*2, a N* n wa d fu&rab 'f kb"'irEb (Cairo: Ma&ubaf, d N'hdal d

Misriyflh, 1981) 8/239

uolbid 8/239
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justicc to pubtic, but would &mand them to have direct contact with the masses.

Therefore if he knew that any oficial does not visit the sick or does not dlow the

veak to visit hi,lt hc would rcoovc him &om his post. In this resPect he wrote to

S'aad bio Abi \EaqqIs, the goveroor of Iraq:

"Visit thc lv{rrslim patients, go end panicipate ia their funemls' Kcep your door

opeo, solve their probleos yourself, iodeed you are one of them exccpt that

Allah has chargcd you with more respoasibiliry''ttt

Hc did not ooly usc to givc insmrctioos but he also applied thc same rulcs first

of all on his own self, his fa-oily members, his goverament officials and then on

geaeral public. This was the reason that rhe common rnaa was encouraged to t':* 
.

out if he observed anything wrong.

It is said that'Uoar (May Allah bc pleascd with hi'-) reccived from Yemen'

sheer of cloth. He distributed it among people each of whoa received one length as

his share. 'Umar 's share was that of one Mustim' He tailored it, wore it' The nexr day

he ascended tle puipit to give ordrrs ro ttre people for preparation of Jihad- A Mrslio

stood up and sai4 "'Ve neither listen to you nor obey you'" 'W'hy so?" asked 'Umar

(lvlayAllahbepleasedwithhia).Hcaoswered,"Secauseyouhaveprderredyourself

to us.' 'tImar again asked' 'In what way I have done so?' He replied "'Wheo you

,rrDr. suleymin Muhem-erl Al Taoewi, 'thnnr bil al Kbattab w usal al siyiub oa el ldbab al

HditW.Op.cir" p.2n



distributed the Yeocn lengtbs of clottr, each one receivcd one and so you too' But otre

leogth would not Eake you a gartucEq we s€e you have tailored it into a whole shin

and you arc a tall tnzltr too. If you had Dot takctr rnorc' you could not have oa& a

shin of it.' 'Uoar (lvtay Altah bc pleascd with him) ruraed to his son 'Abddlah and

said, "'Abdallahl Reply him'. IIe *ood up aad sai4 ''W'hen the cooma'oder of the

faififul .Umar wishcd to tailor ttis leogtL o{ clottr, it wes not sufficient, so I gave him

enough of my length to complete it for hio-" TLe oan said' "Now we listen and obey

you'.-

'Umar uscd to hold aa oPcn court for thc accouotabiliry of public sen"aots

every yar during tlaij season. He used to iaquire about the ProPerry of a person

before appointiag hi'n to ttrc posc He kept a chcck on hi" duriag his senrice tenure

whether his assets increased- If they did iucreasc, he would confiscate the additional

property and used to say to them: -Wc appoiatcd you as a public serv'ant' not a

brsinessmaa"D

'r-I'.ar hiq -aI J(hanab wrotc to one of his governors a lener io which he

required hio to exPlain his position regarding the assers which came under his

ownership after he became the govemor of Bahrah. He replicd justifying the

ownership of those asses but 'IJmar was not satisfied He sent Mulammad bia

tz MubeEEad Ati T $dT$\ Al Fahb4, tnas' CXJ' vhinir& (ondon: Luizac 0r Co' 1917) p'25

D Muf,zooad $nsayu ]HzyLA, Al Fanq Utnar, op'cit' p'23



Maslamah to divi& his asscts in two and to confscate one of the para for depositing it

in thc public trcasurY.u{

According to anotler rcpon hc appoiotcd 'Utbaf, bin Ab[ Sufyan ovcr Ta'if

and tten ,li<mic56l him for some reasotr after some timc. once, aftcr his dismissal he

Ect hiE and foua<i with him thirry thousend ditl,lu,u-Pre'ltrlqwled about the money'

'Utbah said that hc was going to buy an estatc with it' But Uoar (May Allah be

pleased with hi-,) coofscated the money and depositcd it in public treasury'"s

Sooe of thc eramplcs of &eckiog oaladoiaistration of gol'ern'roent officials

by Uoar are as follow:

(a)

(p)

(b)

Therc was a report that Se'ad bin Abi Vaqq$ had closed the door of his

resi&scc opening towar& oarket placc duc to noise' 'Umar (May

Allah be pleased with him) scnt Muhammad bin Maslamah to burn tbe

door who went and did the saoe.

He dismissed Qudasrh from governorship of Batrrain and inJlicted

Hadd p:nishmat on hi''' for drinLing.

He .hasged the goveroors of KEfa succesively on complains' Aloo-ar

bin YIsk was removed because hc had no necessat;a qualifications to bc

" Ibo 'AM Rabbihi , At Aqd al foid, cd-M. Sa'rd al '&b'!, @cirur Dir al Fikr' n'd) 1/35

E Ibid. p.37



govcrnor. Abu Muse Ash'ari was reooved because his slavc dealt in

busioess and that he was a weak governor'

(d) Vhen a persoa from Egypt complained to 'Umar (May Allah be pleased

with hio) that his goveraor was doiog vrong things and was sayiag

that he could oot do anythiag' 'u'oar seot for 'Ayi{ bin Ghanam and

gave hi.o a flock oI anle to grazc as his farber used to graze catde'

(e) When 'Umar (May Allah be plased with hi'n) asked Abu Hurayrah

(M"y All"h be pleased with him), govcrnor of Bahrain to aplain about

' affluence of wealth with him while at the time of appoiotment he had

oo shocs cven. He replied ttat thc horses have procrcated and gifu

acdoulated- Being not satided with the explanadon 'Umar got the

excess deposited in public treasury'

(f) Al Egyptian carne to Madinah and complained to 'IJmar about the

oppression doae by son of 'Aor bin al 'A;, govcrnor of the area' 'Uoar

(I,Iay Allah be pleascd with h;-) suomoned both 'Aor and his son' He

gave a lash to the Egyptian and asked hi- to bcat the son' \7'hcn he did'

'u6ar *[gd him to beat the father too for it is because of father that he

did tLc wroog. The Egyptiaa, however, did not beat him as he was

satisfied with the puoishment of his son' At this occasion 'Umar said to
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'Aon 'Vhca did you enslave tle people while their ootiers have born

thea frec.'u6

All the above ,1"ssd .rarnFles and oany others too, are a clear proof that

'Umar was e role roo&l wheo it comes to thc inPlcmeotation of law in its real scnsc'

That is why acconding to a reporg the Prophet (peace be upou hi-) has termed him as

the strictest in the matter of Allah 1." :- A -rl 'rl P"!l'")'"

Vhen 'Uthmin bin Affan (I{ay A[ah be pleased with him) took over after

'Uoar's marryrdoo, he continued ttre policies of his predeccssors' There is a coomoo

notion about 'Ufirlen that he was very ledetrt but that oay not be a whole truth'

History sap that he called to accouot ttre public servants whenever there was a need

for tlat.

It is reponed rtrat Sa'ad bin Abi $Taqqis who was govcrnor of Kifa' borrowed

sooe money froo pubtic treasury, of which 'Abdullah bin Mas Ed was incharge' After

some time wheo Ibn Mas'[d deEao&d of hiro to pay the due, he could not do that

md wa.nted more tioe for payment This issue grew i'nto a dispute between the rwo

compa.oions. vheo 'Ijth.oin ca.oe to know about the issue, he, after invesdgation'

removed Sa'ad from his post and appointed \flalid bin 'Uqbah in his place' "l

t"l,! Hussayu Hrykd , Al Fo'4 'Uttat, op'at' 9'281

'"";fi;, Krrri,, a u"r:+u, u:r' ffiu ia"'iar bin Jrbal r," zavd bia Thibit wa K''b' Hadith

No 3723'il^in,noa 
a u.*rozl M 7l op.cit. )/1t1,rh A6ir,Al Ktttitf d rafihh, op.ctt.2J 4s6



It is reponed by Jabari that in the first lener of 'Uth'"in to his officials he

Allah has coooaodcd tfic lcadcrs to bc protectors aod not tar+ollectors' ln the

begiD-oitrg 6f thi< lJaTna]2 protectotls and sot tar'collectors were prepared' It is

possible that your lcaders will bccomc tax collectors and they will not be

protectors. \Fhea that happens to be the case; modesry' honesry and loyalry

will cooe to an eadr

He abo sent a letter to all provinccs wherein he wrote:

I will call to accoru.t the governors wcry yelu in Faii season' If there is any

cooplaintaginstaoyofEcial,Iwillholdaoinquiryaboutitandwilladdressthe

problem. I have come to ktrow that some of thc officials are teasing pcople without

any reasorr. Let oe tell you that siace this responsibfiry has been assigned to me' I

have roade enjoining virnre aud forbidding cvil as my pre-occupation' People should

know that if ttey have any complaiot agaiost Ee or rBy govcrnors' thcy should

mcntioa it on the occasion of Haij or should forgive ir'D

It is reported that Valid bin 'Uqbah who has been appointed by 'Uthman as

6 !*ui. Toillt et Umzm vzl MtlTlc, op.cil 3/306

'D Ibid 3/380
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goveruor of Kiifa, was dismissed by hirn [gcaust he had drunk' He was not deposed

only but also puaish cd lrltrh Hadd attcr investigation of tbe mafter''lr

From the above discussion thc fact becomc mauifcst that 'Uthmtu like his

pre&ccssors did not hesiatc from calling to accouat any ofEcer of his government'

He followcd fu pztrrru of Abo Bakr asd tInar (May Allah bc plcased rith them) in

this rcspecr 'Wc cas therefore say that thc cssence oI Vilayt zl Mazilim i'e'

accoustabilty of the public servants did errist in tle period of 'Uthman is a more

&vdoped foro because he based his conduct of affairs on the experieaces of those

S6fs16 him.

The last of thc four caliphs was 'Ali bin Abi Telib (May Allah be pleased with

hio), ebout whom thc Prophet (pcacc be upon hi-) has &clared that hc is the best in

uo&rstanding legal matters (... ,.Jo c^Lilr')to

Hc is called Kh&fabiRashid becausc hc followcd tLe foomeps of the

Messenger of Allah like his predecessors. In his first address after elecdon as Khttfah'

he sai&

aiiah has revealed the guiding book and explahed ia it dl what is good and

what is bad so takc what is good and leavc what is evil' !"1fi1 your obligation towar&

ur Ibid p. 318
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Allah; Hc will lead you to Paradise. hdeed Allah has granted sauctity to al $aram

(tloly House of Ka'abah) but preferred thc sanctity of a Muslim over it and

encouragcd siaccriry aod unity a.rooag Mustio"'c' A Muslim is oae from whose tongue

and han& or:hers are safc cxccpt if tf,erc is a legal justficatioa' You are accormtable

evea for the laod asd animak. Ob'cf AlhS altdou't disobey hi-'ru

Accordiog to aaotler repon hc addressed the people in ttre following words:

AltaL has given me right over you that I should govero your affairs and you

have a similar right Aainst me as I have oae' The affairs of public can not go soooth

uatil therc is a competeat govcrtrEent and ttre governmest can not ruo efficiendy

ualess ttre public is good- So whca the public ren&r ba& to its ruler his rights; and

the nrler r€sPecs their rights, right will prevail among them' the ways of religion

becooe established, sigas of iustice become fired and the Sunnah gaius currency' thus

the times become good"rs

The period of AIi bin Abi Telib (M"y All"h be pleased with h;m)' which was

not Eore than five years, raostly passed in coping with the turmoil caused by the

mertyrdom of 'UtLmio aad later clash benseen M'lwiyah bi'o Abi Sufyan' the

governor of Syria and the central goverooeat' Therc was oo normalry in the Islamic

sBte. Most of the history rePors arc also about the problems which were created by

nTlebad.Tailelzell)manvaa!l'!lr]f.h'oP.dL3/a56,tbtArtil,AllCanilfalTaikb'op'cic2/557.

'" it sf.rit ,qJ R"di Nahj al Wghal,, ,u-:ns' Sy' Ali Ruzl (Ichnn: \rodd orgraisatiou for Islaoic

Ser,ricts, 1980) p.457



tlat nrrmoil. Thus little caa be fouad about the manner of accountabiliry which was

carried out by him in tle oaners of abusc of Powe! or maladminicuation by dre

governmeot ofEcials. However, one cau casily havc an idca from thc above mcndoned

ad&ess of Ali the type of accountabiliry which rpas carried out by him' He used to

have e check od bahnceowr&e corduc+ofb'orfficials' In this regard the comrnenE

of Mawar& is wonh aoting.

'Among the four caliphs none of theo panicululy hcld a coun for hearing

ases oL ttazllim as they werc at thc very bcginniag of the matter when .Dz

has iust appcared aoong thcm; iunont Ecn who willingly allowed themselves

to be guided to the tnrth and who desisted from evil deeds by mere

adoonition. Arry disputcs arising aoong thcm 'were conined to dubious

maners, which judicial judgoent <rplained to t[em' If a brutish Bedouia

coromirted an act of injusticg admooition alone was sufiicicnt to make him

renouoce it and rough tleaEneot roade him act correcdy' The cdiphs of the

fist four generation restrided themselves to setde disputes aEong PeoPle by

way of judicial &cisions that is by applying the yardsticl of truth to these

disputes. Awarc as they were, of the people's completc acceptance of the

neccssity of this mtrtr.ts

'6 \ituard\AtAbham el futrtaiyyl,,rrzl,s' Asdullef, Yatc op cit' p' 117
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AIi, howcver, rt a ti'oc whca consotidation of his imamate was delayed because

of people's interferencc aad their headsuong aud erccssively iadividualistic political

actioofouodhim6ltiggltooakcgreatefforttoarriveatsolutiontoobscurepoinrs

of las. He was the first to pursue this path and achieved mastery in iq although hc did

not ffl a sessrloo for iootirgiuto 'lfiazdurtasaghedid aot need that'tr

MandLar bia JImd was the governor of Astakhar' There wcre rePors that he

is is habit of huoting having leisure time and playiag with dogs' Ali warned him and

ultimately &Posed hi"'. rr

According to another rePon that AIi appointed Ka'ab bin Malik Arsiri as

investigator for probing against thc ofEciah of Iraq'ttl

Once Yazid bio Qays, an of6cial, &layed scnding tax EoEe)' to the capital so

Ali wrote to him:

You dclayed sending tar ooney' I arrl not surc about thc reason but I advise

you to fear AIIah. Don't do a thiog which would spoil your reward end will

nullify your Jihad. Fear Allah and kecp your soul pure of prohibited grealth'

Don't givc mc a chancc to call you to account' Honour ly[g5lims but doa't

oppress noo-Muslim citizens either' Vhatever Allah has bestowed uPotr you

ilori^*,rrnU alTatlz *n at hlani , (Erypt: Ma6e'ah rl Hilat' 1902)

,Yilnur, 2/4A zs quordby, Shah Muceuud&a Aload Nr&si, T:aiuri-kth4, (Iadir: Ma'irif

Prcss, Az.E G.rh, 1939) lJiY
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oake it a source of achieviag success is the Hereafter aad don't forget this

worldly life as well.rD

once Abdull-ah bin Abbas &sc7 teo thousaud dirhams from public treasury in

B4ra \[heo Ali denan&d of him to rcnrrn the saoe hc rcfirscd' AJi aftcr advisiag

irim returaed the s:o himself.'*

To anotter ofEcial Naumin bh Aileq who went away with the tax ooney of

BabraiD, AIi wrote:

V'hoever does Eot fulfil his trust and docs sot save his soul and his Dz' he 
' 
il

fact, harms himself iu this world and vhat is going to face him in ttre Hereafter is

more bitter, oore unfortunate aod oore sustaiued- Fear Allah as you come from a

noblc family. So givc mc a chance 6f thi"king about you in positive terms' If the aews

which I have heard is correst, repent and don't compcl roc to changc oy opinioo

about you- Pay the moneY ba&.rt'

The above discnssion Ploves that all rhe Khrthfa-iRashkfzn were morc or less

equal io the matter of accountability of the public scrvants' Infact they werc called

R-ashidin (Righrly Guided) bccausc they followed thc panera which was taught to

them by the Prophct (pcacc bc upon him)' Thcy coasidcred the public properry and

6 Yaqnb\ 2/237 Ls statcd by Nr&wi ?-critl i*hm o?'at 9'156
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wealth as a sacred trust which they were supposed to Protect' They did Dot allow their

families aud friends to misappropriatc that wealth' They selected public serrants on

the basis of thcir capabilities and sincerity tlc collective welfare. Ajter selection and

appointmcnt they did Dot allow them to caioy lbftc as they like4 rathcr they kcpt

theo uadcr stri6 suflrcilhnc? ad corrc'ctcd and' punishcd ttrcm whcncver it was

needed They did not forgive a Person for his abuse of authoriry or comrption only

because he was very iafluential or ioportant' They observed equdiry in the maner of

accoulability.Theyalwaysdidjrrsticrwhichwasintimeandvisibletoall.They

would uot dcclarc thc iuvestigative proccss against tle public officials as a secret'

Everythiug was oPetr to all and traoqPatcnt' Consequcntly we ca'n say thc LVilayat al

Mazilim did dist in this paiod in its best form although it was not given this name

but its real sPirit Prevdled during the period pcrhaps in a oanoer which the history

ncver saw aftcr that.

4. Vitayat al Maz.atim &tinglJmayyads'Period

AccorJi.gao Se starcmcnt of Miwar& ia thc pcriod of a I Kh;lAfah al Ra;bi&]t

there was no need to have in&pen&at courts for grievance re&ess purposes'

However after that period during the reign of UmayTad such cases becanc oore

frequent+o much so that people would openly act uniusdy towards each other and try

to get tte bcner of each other. Adoonitioo and '"hortation were not then enough to

prevent then from mutual hostilities and rccrioinatioss' Therc was' thus a nced of



judiciarywhichcoabinedthepowerofauthoritywiththefairnessoflegalsystem;to

inve*igatc caves of Maznlim in ordcr to Pr€veot people from ukiog uodue advantage

of each othcr and to see that justicc was done for tfiosc takea advanuge of''n

Although the goverameot of Umayyad qasot bc coopared with the al

IftiiafqhatRzshifuh.stheforoerwasadyoasticrulcwhilethelaterwasa

govcrnrnent which was morc &mocratic ia today's sensc wherc people wcre having

much more freedom of expression. Nevenheless this period was much bener if it is to

bc compared with aoy oif,g1 kingdom panicularly those which are nrled by noo-

Mr:slim tings, The only big flaw io thc systco of goverr'roest was tf,et it did not have

ttre confidence of the masses as the previous govenuDent of Kfuhf i'Rasbi&n'

otherc/ise ttrere were many good qudities.

The first caliph of this dyaasry was Mu'iwiyah bh Abi Sufyen' He was a

CompanionoftheProphet(peacebeupoohi''')andwasoneofhisscribestoo.Hehas

been governor of Bilad al Sh-uflr'et for quite a long time before taking over as aliph

:Jter abdicetioo ofJJasaE bin AIi.

There are rePorts itr tlc books of history which suggest that Mu'iwiyah did

uhe care of public grievances hi''self. For this purpose he had fired a time io tle

moroing when he used to sit in thc oosquc in an opcn scssion to listen to the

rn Scr: Miwrndi,,l, At*ar al fut1znivah, tnrs' Asedulleh YatG' PP'116'117'
oLAt Sba, mcotioncd ia r'l"-lc hioory .o^itttd of toda/s Syril lbaooo' Pdcstiaian tcrritorics'

Jordon and so callod Isred



complairts of the dowa troddeu who fouod it diff,cult to reach to the royal coufl' So

the pooq tLe needy, the we& the Bedouins and the sick used to come to him' presenr

their complaints aod he used to pass or&rs for the solutioo of thosc problcms oo the

spor Only after coopletion of this open scssion he would go to royal court and

would sit on the throuc:t*

After Mu'iwiyah, it is 'Abdut Malik bin Marvaa who was the 6fth caliph

Uraay],ad dy"rtrf. Hc is meadoocd by historians as one who took great carc

re&ess of public gricvances against Public sennots'

Accordiog to thc claim of Mawardi aod Abu Ya'alz' hc was r:he Erst to essiga a

specific &y for the iovestigation of clai'os by those who suffered wroag actions

without doing it directly hirself' Vheo hc had to dcal with sooc problero or nceded

erecutiog a judgemeug he would hand it over to his iudge; Abo I&-rs al iwadi' The

litigants had to accept his verdict out of the fear of Abdul Malik who was aware of the

circumstances and rcason for thc dccisioo" Thus AbE I&ccs was actually conducdng

.!e cases andordcrs vere giveo by Abdul Melik'rfl

\fheo f.Iajiaj oncc ins:Ited Anas bio Matih the Companion of the Prophet

fueace bc upon hi',') , he went and complaincd to Abdul M'lik' who was shocked after

s \&sn& ),ft rij 4l dW trx l+{adin al Joo'ahir, , E',lrs' (unfu): A}Iur frtchpuri' (Kerzdi: Nafca

Lday.198$ a/1+55'i[id",-"r*", 
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hearing his cooplainr He seat writtcs orders to flajjaj to go to A.aas with all his suff

and ask for his forgrveness. tlajjej ultioately did that''s

oncc Abdul Malik lcarut about osc of his ofEcids that hc acccptcd gifts frora

the pubtic. He called him urd asked, 'Have you been acccptiog gifu from thc pcoplc

siocc you havc assoned the office?" He replied, "O comman&r of the faitbful' the

land of your citics is fcrtilc, plcaty of tzr is collccted aad pcoplc are eaioying their

liva'.AbdulMalikaskedhimj63gPtythcqucstioawhic!hehadasLedi.e.whcther

he had been accePtitrg gifu sincc the assumption of office" He sai4 "Yes'' AMuI

Malik sai4 'II you accept gifs aad do uot resard the giver' you are a mean Persotr

and if you reward hio from the wealtL which docs not belong to you' you are a

diqhonest aad cruel person. So whatever you have done is either dishonest)' or

injusticeoranificialignorancc.'Havingtoldhimlf,2qhedismissedhimfrornh.is

position. ''

AItcrc/ards the iniusticc of ofEcials aad the oppressive conduct of the haughry

incre:scd to Jucb a8. occnt that only most powerful authority aad thc strictest of

co--ands could resraio thco- So 'Uoar bin Abdul Aziz un&nook judicial

investigation of wrotrB acdon and abusc' Hc would rciect dl sud wrong doiag and

would oaintain resPect for iust and fair practiccs if oecessary' He re'instated property

E Shzh Muecnuddin Alnrd Nadawi, 17nli>ibhtn, oP'o.L 2luo'Lal
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seizcd ualawfully by the Uoayyad to their owners with such force and roughness that

it was sai4 've fear the conscqucnccs of such repressioa for you" he replied' 'I am at

pains to gu:rd oy actiors bdore Allah and fear Him every day on accou of my

dcc& but ay lczr for tte Day of Judgocat of shich there is no escape is still

grater.r"

Tbis is thc reasotr that roade grcat iurists likc Sufy-eo al Thawri and Sa'id bis aI

Musayyab term him as the fifth Rigbtly Guicled Caliph (o'a':b":lJl ii;lslD aad counted

his era as pan of the Rightly Guided Caliphate'!'

ID-a.o Ahnad bi! H&bal sai4

.ItisaafratcdinalladiththatAlla.hwillraiscattlcbcginningofcvery

c.ntury a rY,n who will revive the 'Dz {or this ttmtna}' So whcs we look into

first century it is 'Umar bh 'Abdul 'Aiiz aad when we look at the second

centur,r, it is koam Shaf i.'}o

'Umar bin 'Abdul 'Aziz was aooisated as the acxt caliph by his predecessor

Sulayman. He came to thc mosquc aud addressed drc people:

'O people, I have beeq put to uial with this roaner (cdiphate) and I was never

consultcd about it, oor did I dc"and it' The Mustitn' were also not coasultcd

198a) pp.72-73.
e Ibid" p. 71'



Thereforc I rcsign from this responsibiliry and you are free to elect for you

whocver you like."

AII thc PcoPle shoutcd io oac voice,

faithful, we agrec upon your leadership''

'We clcct you O com.oandcr of thc

V'heo hc heard rhi., he praiscd Allah, rccited gpctings ovcr the Prophet (pcace

bc upon him), &livcrcd a spcech a.od said at tLc en&

'O pcoplc, whosvcr obey Allah, his obedicace is compulsory and whoevcr is

disobedient to HiE' there is no coEPulsiou of his obedience' So if I disobcy

Allah, thcre should be ao obcdiencc for you to me''E

Oncc hc addrcsscd the pcople and said,

'I have appointed roen ovcr you whoo I don't say are the bcst among you but

2rs [sftel than yfiolo, who arc wofsc, so whoever is oppresed by his nrler, he

should cooe to me witlout permision (to complain)''E

According to Miwar&, 'Uoar bia 'AMul 'Aziz ad&essed his people at the

bcginnhg of his rulc and said, 'I advisc you to fear Allah as He approves nothing but

piety aod welcomcs Eone excq)t People having piery' Therc are governors who do oot

give whet is rue aad right dll it was bought &orn them and they spread fabehood

'r lbid. p. 66
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until it was taleo from thco in licu of ransoo- By Allah, if I am not able to revive an

abandoned Sunaah and to sliminetc an cvil deed I would not care to live for a single

moEent. Put tLc mattcr of your Herealter in order' your worldly life will become

orderly. A man is seParated froE Ada'm onb because of death is dready submerged ia

death.' u

5o66thing uaique which was doae by 'Uoar bin 'AMul 'Azia was that he re'

istated ttrc propenics of people whictr were grabbed by the meobers of royal family'

It is reponed that a group of people wetrt to him complaioing that their laod" which

thcy have revived, has been occupicd by Valid bia AMul Malik who in rum granted

ittosomeotlerpersor-'Unarsai4'TheMessengerofAllahsaid'thatthiscountry

belongs to Allah aad people are the subjecs of Allah' whocver revives a barren land

will become his property."a Thus hc reinsated the owaen of thc land'6

This is only ouc crample but actually he renrracd all propcrry and wcalth of

his family roembcrs which was owned by theo ilttg"Uy' either to the public treasury

or if the original owne! is koown' to the owaers'E

He was over cautious in this matter' So it is

anything bclonging to hio or his {aoily members

reponed that he would dePosit

even if he had io his mind d1s

D Misfr,td\ At Abtcbn a! Suttiniyyah, o},cir traar' Asadullah Yatc' P:r2l 
-
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slightcstdoubtthatitmighthavecooetohisposesionillegally.Itissaidthathesold

his agricultural lan&, slaves, animals, oachiaery, &esses' perfuoes and whatever

iteos of luxury were io his possession and &posited the ooney ia publc treasury'r

Even he objcctcd to the big quaatity of orna'rncnts of gold and diaooa&

owaedty hb wifc;*Ie asked her either to deposit rhat in pubtic ueestry or leave his

home. She agreed to &posit rtat io public treasury'd

It is reponed that a man came to hi'n 2ad comPlained about misuse of

authoriry by one of his ofEcials and that he had grabbed his ProPcrty illcgally' Umar

asked for ink and pen aod then wrote to that offcial:

Mr. So agd so has told this. If hc is true, needless to coroe to me' iust renrtr

whatcver belongs 16 him.a

A. tnan f,1sugh applcs for hi- but hc regrelted to acccpt thcm. TLc man said

'Thc Prophet (peace be upon him) used to accept gifs" He rcplied' "It was gift for thc

Messeoger of Allah and bribery for u and I don't need them'"'o

Ttc abovc discussion shows the stricmess and care of Uoar bia Abdu] Aziz

about the propcrry aud belongiogs of thc public' One cas gucss that if a ruler is so

' Iba 'Abdul H&o , slr,at-iTJ,aar bia ',tH Anz oPdL P' 121

'balzvzi, $rat'i'IJno bin Abful Aziz oP,<it P'128
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strict about his owa sclf and his fanily oembcrs, how much hc will bc taking carc of

the abuse of power bY his ofEcials'

Amoag tte fourteeo calipbs of the UmayTad besides Mu'iwiyah it is not only

'Abdul Malik bia Marw-en aad 'Uoar bin 'Abdul Azia who arc known f61 teLing

care of rcdres of prob{ic griev"ences' Hish-an bin 'Abdul Malik was also known for his

sricmess and stiagiaess whcn it caae to thc cT Penses from public treasury' From

historical reports one cao easily conclude that he took care of avoidiag atry iaiusdce

with the public. Thus when there was a suo of mouey givea to him by his governors

or other offici& to be &posited in public trc2sury, hc would l6mr"d 66afg61{6a

through proof that the sum had bcen legally collected aad only after that he would

allow it to be &posited io public treasury' "t

Hisham vas Lrosu for his good character' It is reported that once he

misbehaved with a rcspectablc man. Hc said to him that being a caliph he should be

ashamed of using such rnrlgur language. On hcariag that Hishao apologised to him' tt2

In the historical sources there is no mentiol of the justice system of other

Uaayyed caliphs, who ca.oc after Hishim. It is presumed that as a whole the iusdce

system did work Iike io the past but it seeas that aoong the later calipbs thcre was no

't Sh.l"bi, Dr. A\grzd, Mavsi'at dJ TbiIL dl blani w al HalzraL, (Ceiro: Mrkubah el Nildhah al

\ri'sityyzh" , t9tl 2/n
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oEc c/Lo was pro,.i,,eot particularly in the oafter of accountability o{ public servalts

and re&ess of public gricvances tike thcir predcccssors'

5. Vitiyat at Mzzalim &tdagAbbasid Caliphate

A mrdy of the early history 6f t5lemis star reveals thet thc Abbasi& were the

first dynasry who paid firll atention to thc cstabGLacnt aad dcvelopoent of state

iostitutions as Dever before. There was a Polisy differencc berwcen Umayyads and

Abbaids. Thc Uoayyad period was maioly of conqucsts whereas onc great objective

of tte early Abbasi& was the cocsoli&tioo of rtre eopire and in or&r ,o .1sis thi<

cnd aggression cntcrprises and foreigp conlJuests wcre abandooe& The political

machincry which cxistcd uodcr the Abbaid Caliphatc and *as aftcrwar& adopted

either wholly or with some modifications by thc states that camc into exi*ence on the

brcakup of the Arab Empire was foun&d by Manstr and derived its character from

his geaius.:D

ih. got rr-.r. of the caliph 'was a\ed aLDtoZn cl'cziz (L:ugu.st Board) ' The

graad wzzir preidcd over the board and received the dcsigpation ol vazir al Duzn

z! t|dz- Tbe arlminicuativg machiuery un&r Abbasids, io iu effective distributios of

work and its control of & il., m.nls witt tLc bcst oodera systems' The followiog

wcre tle priacipal &partmeats of the statc.

'u Amccr AIi, ,i SI:o a Hiswy of tl* brrcars (London: Mac Milha lc Co',1955) p' 'to5
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o The DuZn al Kbzt$ (Co*ol office of tarcs)or departoent of finance

. The DuZtt at dhitnzm (Audit or Accounts ofEce)

. T\e Du-an ultmd (Vat ofice)

' The DoZtt al MaoZb va al ghibnzn (ofrcc for the protection of clients

and slavcs), in'whidr*registervzs kePi of the freed mea and slaves of

the Caliph and whcnce th& support was assigned to them

. TbeDu-an al Boid (thePxr ofice)

o The Dafin al dhinzm zl Nzf{a (Ilousehold Expeases OfEce)'

c TbeDuZn 4l RasA'il (Chaaccry officc)

o The DuZn al Tzuqb @oard of Requests)

CTheD,alZttatNa,TnfilMazalim@oardfortheinspectionofgrievance)

c The Duia at Ahdith ata al Strutuh (Millitia Ec Police office)2r'

After the assassinatioo of .A]i and atrclrPt on tf,c lifc of Mu.iwiyah, thc

caliphs became les and less accessible to the pubtic Howevcr, Eost of the umayyad

caliphssetaPartsotDetimeforheariagappealsandtheiaspecdonofgrievances.

According to Ibn al Athir, Abdul Malik was the fust eliph to devote e special

day for hearing asei ol Mzstim. 'uoar bin 'Abdul Aztz followed the precedent

2t'Ibid p. 41,1
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established his uacle with great zcal. Thc Abb'asids continued this practice and

established a regular departmeot which was the highest court of criminal appeal' "5

Thcadministrationofjusticc,bcsidcsiudges,isthispcriodwasinthehan&of

$$ib al MzTzlin Ttc moral qualities required ia pcnon exercisiag the lurisdiction

.F.ere sct our- Ilrac,ricdly he wzs to combinc vigilrnc! with firo.oess. Vadrs and

governors with full powen had the jurisdiction inhercnt in theo; if thcy had rcstrictcd

powers, it was Eecessary that qPecid mani216 5[6uld be obtained and in as much as the

jurisdicdon was geaeral in scopc, the sooiacc should be apt for thc office of successor-

designatc to thc caliphatc, Vadr or goveraorship of tf,c large proviacc' If, howevcr'

thc jurisdiction was limitcd to supplcmcntiag thc dcficient authoritT of tf,e iudges'

persons of lesser rank wcre eligible so tong as thcy were not suspendcd of injustice or

bribery. The highest tribuod of.6e Maznlim was Duzn al Nazzr fi 'l Mazilim, k was

presi&d over by the sovcrcigr' himsclf or ia his abseocc, by a gpecial officer Lnown es

the presi&nt. othcr ocmbcrs o{ thc board indu&d the chief iusticc, the Hajib, the

principal secret:ries of the state with s orre rom)nxzd Muftis or juriss'2r5

According to the repon of Mawardi anoog the Abbasid calipbs many paid

personal attcntion to the re&ess of public g:ievances particularly against public

senralts. So a:aong them tlosc who hcard such ceses personally werc Mahdi, Hadi,

'zu, DR SLQ Husreili Arl Admitiorutior (I:iore Shaikl M. Ashnf' 1970)' p' 190

' Arwur A.hoad Q zAi J*ie in Hhtniulls&z, , 0:horc Sbeilh lvt' AshrzI' 1971)' pp' 5G51



Al Rashid, MIm[o and the last one who did that persooally was aI Muhtadi who

reinsated owncrs in their propcnics''e

Oace zl Manrur askcd his soa Mahdi about the number of his livestock and

the latcr showed igporance. M,ltfu told him that he did not know abour his carde

wkilc the rcspouibility of the eopire was much greatcr' Likewise Maasiir at the tiroe

ofhis&athwrotcalcttcrto,hi.sonMah&rcmindiaghi'''oftheobligationstowar&

Allah and the public-'u

Oace al Maa;o"r was sining in his palacc wheo atr arrow fell near him' He took

it and aoticed that something was wrinen on it. He read it; it was quitc a long

statcment ia rrhich he has bceo warocd of his &stiny i{ hc did not care for the wrong

deeds done by hi"'. Aoong othcr things it rca&

"It is destiny which gocs on by itseU' So wait aad see' the destiay keeps

itr-Fog. It elivites a mean Persotr to high ranks and humiliates a dignified

pcrsoo sometioes." At tLe end it was writtea, "From one of your prisoners

belonging to Haozan'

Al Maryr:r scnt his mca to find out in the prisoo about thc person' There rhey

fouod an old ,",n in feters reciting the ayah:

!t' N}./;a*lzrfr AlAhlcbn zl fu4aiwh, oP.cil P.76

"t ol, nirz Mrb.Eoo4 Zt* CirPt if ,l*"i**^in Acamubiliry in Islon' ' (I-alorc: Mrqbool

Acadcmy, 2001) P. 1r3



. . . drrli{ y r:" rrl tjrJ9 ;,2JJt &l '

(And the wrong doers will see what a come'back they shall have)2"

They asked hi"' if he belonged to Hasz'D' He replied in positive' They

brought hi,,, to al Me{ur. He mld-the-cdiph.that he was a feudal of Hamzan where

the Abbasid governor wantcd to occuPy his cstatc aad on reising hc was imprisoned

by hi',' 1ot. 1o* years rheD. Man5iir or&red hirn 16 !q rclease4 rcnrrned his c$ate to

hi-, offered hi," governorship of his area and 16!d him to decide rte fate of that

Abbasid goveraor. Thc oan thonk6{ him, regrened to accePt the governonhip and

forgave the governor. However |d2s5fi1 dismissei the accused goverDor of his Post.a

It is rcportcd that wheoever Mautiir dicmiqscd an ofEcid, he used to confiscatc

his properry too.zr

ItisnarratedtJ:atMaryEr,onlearningthatagroupofhisscribeshadroade

some fabrications and altcration ia the rccord, ordered them to be brought before him

r-nd be punishcd. Onc of them recited soroe poetic verses in which hc said' 'O

com.oan&r of the faithfut" May Allaf, prolong your life in prosperiry and power' Ve

seek prot€ction in your forgivenes, for if you graot ns Prorccdon, it is by vimre of

your being ablc to afford safery to tie whole world As for us, we are merely scribes

't) Al Qtrln 26:227
D ty',zsilt$., furlj al Dbdab ou Jataltir 41tt'alin r/1$, 'gar.' 

(urdu) A'k'htar Fatclpuri

"' ltniZAydtu, Toikh at Tmadfun dl Blbni, oP'dL 2/31



who have 66,"."igt€d nistakes so forgive us for the sake of noble recording angels"'

Thereupon he ordered them to be released and bestowed gifts on the young man as he

had shown his seosc of trust.-

Al Matrgtrr though was very harsh for rebcls aod crio'inals but 'was very

oercifui for Ease.-tle hrd told the people to coEplaitr to him without hesiudon if

aay ofEcial of the goveromcnt did aoy iaiusticc to anyonc' Once a faroer complained

agailst a toveduneot ofEcial. Mansiir told him that if he was truc, he was allowed to

bring the official with his hands tied- Iikewisc 'Isa biE MEsa, governor of KEfa killed a

mrn Slsa |vt2ssfil caoe to kaow he inteoded to kill hi"' io retdiatioa' However' he

found out tLat he was killed by oistake tierdore he repriman&d him severely'-

ItisaarratedthetMlsEalHe&wassiniaghacourtheariEg{orclaimsand

grievances and umlrah lis flamr^h who had i.nlluencc in the court was sining nert

to him. A complainant claimed that uEerah had taken his properry illcgally. Al Hadi

or&red Umirah to sit with ttre complainaot for tie hearing' Umenh' however said'

:Q. 4smrnanrlar ofrtre iaithfrrl, if the propery belongs to hi-, then I doa't oppose his

claim and if ir is minc I gft it to hi'n. I ie trot wart to scll my position io tle royal

court. It may happen that the oagisrate act graciously when accordiog 16 hi''. d1s

vicdmisrightbutatthcsa-mctiocroaintainaresPcctforthedefendant'which

safcguards ti5 hnn6u:'&om suspicioa of using force or preventiag a righdrl claim'

n flWilfla&. Al Aflchn at Srltaiyyb, op.cir mns' tuedullaf, Yatc, pp'r22'123
E Sbah Muccnuddia Nrdw\ Taihbi'hlazr, op'dr 3/56



Thus 'Awn 5;o 14"11'm.ad relates that tte people of Nabr al Mirghab at Basra

daimcd against MaL& about t[c arca through his judge lJbaidullaf, bin al llasan al

Aabari, but seither he oor al Hadi, his succcssor handed it over to them' When d

Rasheed carne to power and they sought redress froo hi'n f,6f61g Ja'far bin Yahya

who was the inctrarge of Wilzyat'aLMaTi'lim-but' al- Rasheed did not cede it to them

either. Theq Ja'far bin Yahye purchased it {roo al Rasheed for 2O'0@ dirhams ard

gavc it to tLem sayia6 " I aa doing ttis so that you may be aware that the

comman&r of tte feithful holding to his dght did trot want to cedc it to you and that

his serrant has purchascd it &oo him and f,es graatcd it to you'"

It is possible ttrat Ja'far undertook what he did at his owr in order to remove

sr:spiciou of wrongdoing from al Rashid; it is also possible that he did it on tf,e advise

of at Rashrd so that neither his father nor his brother be accused oI iujustice and the

later is tnorc likcly. However which cvcr of ttre rwo cases it was ' iustice was done'

honour safeguarded and oeanaes preventedz'

Mary Abbasid rulers presided wet VilZyat al Ma$lim Personally' Anong

themwereAlMah&,AlHadi,AlRashid,AIMaEEr,AlMu'tasimandAlMuhtadi'

Mu'tagio is said to be very strict io this maaer' Once a s'omau complained to him

that a military ofEcer has abducted her soo. Mu'usio callcd him asd on his refusal to

2'Al MIvadi, lrl bhin al SrhtuiyeJt, op.cit' rus' Asadullah Yate' pp'13&137
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conless he pressed him with his head till the souod of his bones was heard and he fell

down oa ground- Then he 6sd61sJ hi"' 16 producc the rhild aad he didz

It is oarrated that Al Mamuo used to personally sit is the court fo! hearist

griewaaces of people on Suodays. Oncc hc rosc to leave the court when a woman in

rags met hi"' saying [a poetic verses):

'o flower of thc justicc to rrho wca uprightacs itsell is guided' O' lmao' by

whom tLe whole Iand has been illuoinated. A widow takes her coDPlaint to

you, O suppon of realo, against whom, without means of defence' a fion has

-"de aa aaa& has seizcd land from hcr after she was rea&rcd incapabte and

had bccome separated from her family a'od children''

ALMaEfu lowcred his cycs for a sloment ald then raised his head saying:

'Before les than what you have qpoken of, patience aad fortirude they would have

weakeoe4 my hearr is si&ened by your sadness and afilictiou. Now is thc tiroe for the

mid&y prayer, so dcpart and briog your adversary ou the &y I shall promise you; t.he

court sits on Satur&ys; and if I sit on the day I will see that you leceive iustice; iI not '

theo at the Sunday sining." She then weat aad aaen&d oa Suo&y in the fim row' Al

MioEa thcn askcd hcr, 'Agairt whom havc 7ou a complaint?" Shc replid nTte onc

statrdiBg by your sidc, Al 'Abbis, yorr sotr'' Al'M-aEtu told his ludge, Yahya bin

A.ktham to hold a siniog with both the panies for investigation of rhe case. He did

6HishiEbirrlH2saral'AbiriAl'Alewi,,{mnrWrliyatlWazitinAbrdToihh'p'a\(D,'d)
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that in the presence of Al Mamun- When the woroan raised her voicc' one of the

peoplc rcpri.oanded ber ; but al Mimtn sai4 "leave hcr, for surely it is thc truth

which is,.,akit,,g her spe,l<ing and falsehood is making him 5il6sa'Then he ordered

that her la.ud bc rcstored to hcr. His actioa of holdiag investigation io his Presence

wirhout doing it pcrsonally was indicative of good admioistration in rwo ways'

Firstly; it concemed a iudgment which might have becn iu favour of or against his

son. Ooe Euy trot give judgpent in favour of his son although it may be donc against

him. Secondly, the litigant was a wotnaa with respect to whom he was too highly

placcd to respond .morcove! his soo by vimrc of his rank, fouad himself in a position

in which uo onc otLcr thaa caliph could ea{orcc ttre law' Thus al M-amEn referred the

invmigatiou in his son's Presence to soureoae who was able to converse wittr the

woman, resolve the claio and eluci&te tf,e relevant ficts but it was the caliph himself

who issued tle decrce and erforccd the law'z

It is rccouatcd that once, whilc al Muhtadi was holding a court for re&ess of

grievances, various pctitions regarding the coins k'nown as Kbucroes were presented ro

him Vhen he ioquired about theo, Sutayman bin Vahab rePlie4 "'Umar bin al

Khattab, had ioposcd on tf,c ia.hebitan ts of, al-sau:ad aad the areas around it to the

east and west which hc conqucrcd Payocat by instdmcnts of the l&ar-ai in silver and

gold; thc dirhzms arrd dinars wcre miatcd with the wcight of Khtsroa aod of thc

t Mevzr/rt, Al Abtum al Sultaiyal, op.dc, trug Asadullah Yatc, p' 12t
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Ceaser, and tlc peoptc of ttrcsc regioos would pay tLe money they had' according to

the aumbcr reguired without consi&ring thc disparity in weight between various

coins. Then tle people became comrpt and those who had to pay h)arZj wovld gve

Tabafi coids,which were lov donQ and would keep the uaf ooaey of full weight'

whichhadtheweightoltmiffat..VhaZbyad-beamethegovernoroflraghe

exacted payroen t in Vzfu aod i-oposed payme * la Khtstoa' The agena of the Banu

lJ'Irayy,rd condoued rhe pracdcr usdl AMul Malik hgan his n:le. He eramined the

difference berween the rso weights and assessed the weight of di rham at five atd a hdl

mitltq:al,leaiag rte mirtq-al as it was. Later d Hajjaj begau to demand paymeot iu

h_bssroa,566sthi"g which was anaulled by 'umar bin Abdu] Aziz but was reinstated

by those who came aftcr him uatil the tioe of al Mans[r' When, however' as SauZd

was dcstroyed, al Maagur put an end to Paynetrt in silver of the IOarZT'due on wheat

and barley and transformed it ioto a proportioual tax in kind These rso grains are the

roost common lt al szu-ad and he Ieft a few other grain croPs, dates and fruit uees to

be assessed in accordaace with the hhatai, vtuch was till then enacted in hh*roa aod

provisious.' Al Muhtadi sai4 'lvlay Atlah guard me from ioposiag aa "njust measure

ou the people, bc it froa loog ago or recrtrt past- relieve the pcople of ir' Hassan bia

Makhlad said that this abolishocut of tlc coomander of the faithfi:I represeuted an
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esablish what is right asd wil removc what is uajust even if it cause loss to the

treasury.'u

From the above meationed examples it becomes manifest that during Abbasid

period tiere was a particular eophasis upon the institution of Mafilim' Although all

cdphs were aot €ct$l i! this respect but no doubt that re&es of public grievances

and accoustability of public senrants and that of the hfluential did receive due care

and anention during this Period-

6. Vilayat al Maz.alim &sagMuslim Rule it Al Andalas

Duriag search for hforoation abou t Viliyat zl Ma4lizz during Muslim rule in

al Anful* one fiods that the main focus of writers about the subject has been on the

establish.ment of Muslim nrle, its consoli&tion and is later dismemberment' Social

and political aspects of that socicty havc beea the centre of attentioa a'nd very linle

informationisfouadaboutthelegalsystemaodpanicularlyabouttheaccorrntabiliry

systen h Al Aflfu&r. Nevenheless berween tte lines it is a61 rli{fi6i1 to undersand

that there existed the essence of the institution of WilZYat al Malalim'

The admisistration of justice s al Anful* was carried out by the Qa&s whh

limited aad,,,,li,ni1sd powerc. For the trial of crioiaal suits, there was e seParate

department known as " Shttrt$ which was headed by an officer who carried the

4' NWiwedn, At Ahlctun d futthiyab' op'cir, trau' Asadullah Yarc' pp'121' 122
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designation of " $-ahib at Shquh'. He was thc most &eadcd officer of the state because

of his vast powers. He was colnPetent to imPose aay puoishment on thc offcnders-

fiae, impriso,',',eng coniscation of property, amPutatioo and erecution' The capitd

puaish.oeut was carried out after the approval of the Sulten' The peace and harmooy

inthecitydepeadcdrlpothi'','andhbotherassociates.thefahibalMzdinrtailS:abib

4t Mazzlim.The spccfic dutics of thc last tso officcrs are not dcar' They Lept a watch

otr day to day law and ordcr wbtc falib al MaTilin dealt with complaints of high-

hesdedness and cormption of civil servatrLs'zr

The traditional cust om of the Khaifakto hear cases in Persotr was in existance

in Al Aldalus, but it was trot as cootrDotr as at Danascus' a

According to a contemporary scholar tbc dcpano eat ol MaTilim was different

than iudiciary. Most probably its concern was implementadon of dccrees of judiciary'

It was also indicatcd by thc rcpon from Al ManiEr bin Abi 'Amir vho or&red his

special police officcr to bring a youog roao aod ttre complaint against him ald present

him to tlc Wb-tl tlaZztin so that law may be implcmented against him ia 1[6

strictest possible teros. Io some rq)orts of the historians in+harge of documentation

nd al Maznlim has been mentionede

a Svcd Aziznr Rabmz.q, Tbc Swt of lbnic Spia, (Iadia: Good word Bools, 2m1)

- Ai H.i Moh..."a Uliah, ne namtntnrattu; Juntce ln tstam (New Delhi: Kttab Bhavan, 1990) p.34

a Dr. Af,oad Fikri Qtruhdb I 4t lly al hlani, , (Al I5&'ad"iyrif,: Muessanf,t Shabaeb al Jaoaiah'

(o.d)) p.307



It is said rtat cordova had a special judge other than that of thc normal

judiciary, alled fabib al Mazzlim who was appointed by the AmTr to hear cascs of

breach of privilege or offences coromined by public otficials. s-ahib al Rzdd qas rc heat

cases of compl'i"ts agaiast judgcs. He arid {altib al Maflim was ofteq one and the

saloe of6ccr.lt '

According ro a we$crn historiac the Qa&'s jurisdiction was lioitcd to thosc

rypes of litigation of which the rcvealed laws took cogdzance whilc thc other judges

arlminictcred justicr of more secular character. Among them was rhe $ahib al Maztlim

or lord of iniustices, who was auttrorized to correct abuses of power aud exploitation

of peoplc by public officials.e

Here are sooe precedens from the justice system of al Andzl*'

(a) It is said that a mas prescnted himsclf in t.hc court of Prime Minister'

Ibn 'Ali Amir, styled as al MaogEr aod accused the shidd bearer of the

wazicr of breach of contract and rcfusal to aPPcat in the coun of QZi

to ansrrer the charges. He reponed that the judge also had not

compelled the shield bearer to prescnt hi-self in tf,e court' Therefore,

,t MatrsEr became indigpant and ordered the prcfect of police to

conduct ttrase tso Eerr in the court of Q4@ Abdur Rahrna.n li1 fu1ai5'

!' S.lvI.Ioamuddia, llwlim Speb711' n,{r.' , (Lcidro: EJ. Bri[, 1981) P' 54
a'Jccph F O'Crtlghr.o, i Aitn l of |fidiaal Spia, (London: Corndl Uaivcrsiry Prcs ' 1975)

p.145



The judge dccided thc case ia favour of the plaintiff' He appeared to

thank the wazier. The uazlr su| ' Spare me your th'nks, you have

gained your case.'u

At a.uothcr occasioa a.a Africa-u merchant approached the VazTr aad

acuscd his oajor dooo, whq thinLing tlat he was io'raune from legal

proc.edirgs by virnre of his high officc, had dcdined to appear before

the court of {afi. The uazir at once placed the major domo under

arrest and sent hi.ro to rte court. \9'hen ttre case was decided in favour oI

the Africar, he &prived thc major domo of his oflice'a

(c) In hi. case the accused was the President of thc coun of

appeals aad the poet Rarladi They were charged of high treason' The

eunuch Jaudhar was selected by the consPirato$ for the assasshation of

the young Caliph in order to give preference to AMur Rahman bin

Llbaidullah . Thc conspiracy was detected and a trial ensued before the

(l6rrncil The pretendcr and the president of the court of appeals were

sentenced to death. The eunuch was crucfied and rhe Poct was banished

but was allowed to reoain in Cordova under strict supervision' 35

In all the above tbrce cases therc is no specfic mcntion of

!t A-ower A.h.o.d Qzdri , Jnite in Histotical ltbm, op.at p.12
u lbid- p.121)
rt Ibid p.13

(b)
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ll\lz1at al Maz4lim but they are, ia fact, the cases of public grievances

agaiast the high handednas of public servans or cases of abuse of

auttroriry by such officials aod rherefore relcrrent to our discussion'

ItoaybecoacludedherethatduriogMuslimnJLe.nalAn&lrctheinstirution

oimt4ataillazalimw:Everyouchioactioo.Atthesaroedmeitshouldbekeptin

mind that wheu we talk of Muslim Spaia or al Anilzl*, it is aot a discussion about

one monolithic state. Therc verc m:rny uPs a'od downs in thc history of al Andalu

wheo it comes to Muslio rule there. Aay how it seeos that learniag from the central

Caliphate of Muslims h Bagh&4 successive governments through huo&eds of years

of Muslim history in al Anfol*, did establish thc &panment' Study of different

sources, however, reveab that the iurisdictioa aod authority of the depanoent varied

from time to time.

7. WitZyat alMazAlin during Ottomon Caliphatc

The need to increase the statc's revenue and power required the reiSn of .iustice

which the Sasanid kings and Muslim Caliphs dispensed in a number of ways' The

sovereign could at fixed ti-es cotrveEe an ioperid council where surrouoded by his

high officials he would listen to the complaiats of peoplc against the autlorities and

pass im,',ediate iudgnent. If he was huotiog or on campaigp he could receive wrinen

complairts of the people or he could setrd secret ageor to rtre Provinces to invesdgate
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cascs of oppression every orietrtel govertutreat rnaint';ning as otre of its buic

institudons an elaboratc secrct servic:. Morc dramatically to display this form of

justice the sassanid rulers used for rwo days in every year to stald as ordiaary pcrsons

bcfore thc Grear lvlagi-the religious lcadcr- and hcar any grierances against thcir rule.

A tlousaad year later we find the saoe institutios mrintained by the seljuk sultas of

Aaatolia" who for orle day a yeat would go to {a{t's court of justice in the capital so

ttrat if there was any plaintiff agaist therq hc would stay belore the QZdi'u

Aa early Onomon folk cpic in thc Gazi tradition rellccts thc sa'oc conept o{

r.he state. The &rvish.Sari saluk adviscs uthm2a Qf,12i, -Be,iust and equitable; doa't

provoke the curse of t[e poor, don't mistreat your subjects"""keep a watch over your

Qt* arrd govcrnors. Act justly so that you 6 y st^y in power and retain ttre

obedience of your subjects.i Th" Oaro-*, reccived this coacept of state in a form

modified sioce eleveath century by TurcoMongol traditions of Seljuls'!'

The onomans organised the iudicial set up and placed the Sbailzh al hhm and

tb-e r*o @& *fut of-Rumelia and Anatolia ar the toP. Below them were the Great

MuIIals who filled the offices of cbtel Qae ia the capital, the rwo Loly cities and

othen of Busra, Adrianpole, D,-ascus, cairo and orher cenues. Below theo ca.mc the

lesser Mulla.hs having different gpdes. The {aits tot ooly erercised iudicial functions

but also had a general supen'isory fuaaion over the conduct of administratiotr. Those

'16 
H.lil lldcil, Tk Atomon Empin (Loadoa- Phocair Prcss, , 1973) p 56

u Ibid- p. 66



belongiug to control ttre actions of cr:stoos department and cenified thc accounts

bdore their finalisation-''

The highest court was that of Qazr Ashzr, the Grar.d Wadr atd DuZ* Duzn

acted as the court of trial involving grcat ofEcials' As the most influentid institution

s{ the Ottooa catral Adninistrarion &rhg perio& o{ foua&tiol and later

protress, the Duin (callcd Dw*i'Hnnzyiln) bccaoc fua&menul io the succes of

Onooao adoinistrativc systcm. Though no &finitc kaowledge about the &te of

Iortdiagthe DuZnis available, it is clan that in the period of Orhan Ghazi it became

well &6ncd like ot[er state institutions' Duriug tle reiga of Murad the Fim (136G

1402) it progrcssed caoraously as its oeobcrship incrcascd with ttrc inclusion of

fiore udzifs aad Qazi Ashtr. Tr is reponed that Onoman Calipbs heard the pcople

complaints every roorning while seated at ar elevarcd place'u

Like qrise tfic funcdons of Graod WazTr,whose position was somewhat near to

that of primc Ei.nistcr' inclu&d a checL and balaace on t go'etnmental

&.oarrments-2*

Thereareerampleswhichshowthattheessenceofaccouotabiliryofthepublic

serpants did orist during thi' period- lo 1595 two of the clerks to the treasury were

!t Aawrr A.hmad Qedri,Ju*itc ia Hinwtul IrLzr, op'cir p' 80

- r1-dcddin nt- O+ft, d- Hittotr, ol tbc o*onz't Su:e Sodety and C;viliutioa (lsfiltr,
IRCICA" 2001) 1/1s3
to HJil Iralcik, Tbc Oaonon btPin' op-cir p.97



hanged and sir dismisscd for acccpting bribcs and in 1598 the Gtaad Vzzir asigzted

thc sccretarics sayin6 "Vith your Eany treacheries, you eim to un&rmiae the good

or&r of the state."2tt

The DatZtz'i'HttmZyt, [lerltioned above essetrtially fulfilled the fuaaions of

&e itaalbt owtcomoon ia othcr Islaoic states. It was iostruomral ia esubLishing

thc nrle of law in the Onoman caliphatc'zt2

8. Vilzyat al MaV-alirz during Mughal Empire

Mughal dpasrI ruled India betseea 1526 a;rrd 1857 with a break during 1539-

1555 when Suris ousted them and took ovcr'2'l

Mughal emperors considered themselves as caliphs 6f |'dgslirnc and were lovers

of jr:stice. Albar is stated to have &clare& "II I were guilry of any unjust acg I would

rise io judgment against mpelf.' He was most zcalous aad watchful in the maner of

2drnini<efiag jg5{6a.2{

&t Lord Evcnlry, Tk Tt*ish Emyirt, (L-hore Sheil! Muhannad As[nJ' 1958) p' ]07
* ir.-"144;o ii*- O*)u d. nistorl olrlc Otto'n'n St4t', Srr:.r:ry ead Ciailiuthtt' op'dt r/156

It Hunayua f,cd hdie io 15'12 aftcr hc wt dcfcarcd by Shcr Shah Suri ard soughr asyluo in Pcniaa

X.i"gd"-'r"d* Sh"h Tehaasep. AItcrs'r,rds hc ddcarcd his brothcrs end pincd coatrol of. Qasdaher

-a'r.Urt io 15+5. Mcaashilcthcr Shah Suri eru killod by Gc Rejpus'd';'g a hanlc aod wLerr tf,c

afgb"os -crc ddc"t"d by Huoayua in khorc i! 1555, hc wal rcstorcd to thc rhronc agaia aad from

U"T a"t ,f.-l{.gh"l" rj"a f"ai" cffccivcly uatill 175o ard legdly u.pto 1857' For deuils scc cJaul

lt{tJ"ll, Sir Zdrrr- Xn and t}c lfugiot Enpin, $'t*ftt; Mchraa Priatcrs' 200o) pp'}4 aad

yr1.--,.r Bshecr A.boe4 Jdicbl Srtt n [lilti uqbal hqin $rgzcbi: PakLraa Hisoriczl

Socicry, 198), p.20t
* Vityr Ofat itl.f"; et,lbxslim Rub in lndb (|Icw Ddhi: S Claad 6c Co'' 197q 2J2n



Thc poLicy of Mughals with rcgard 16 1f,6 lrnini<tration of justice and their

ioterest in this roatter is evident from the followiog order of Akbar, which he issued

to his judges in 1595:

"Lct connive at oen's faults as oen become more hardcoed sometimes by

punishocats or takc to flight tlrough fear of it when tfiey can-not be without fault. In

short tlere may be one maa who ousr be puaished for the frr$ fault and another who

oust be forgivea for a thousand- Kaowing then tlat awarding pu''ishocnts is one of

rtrc most dif6cult maners io the art of government, they should award it with

m ildress aud discernnent.'

No cossi&ration of ofEcial ra-o-k, or even royal kinsf,lp detelr6d them from

metiag out the severest punishmenr ro the culprie Nor were notious of a false prestige

allowed to thwart the course of justice asd Ernish the good n"-e of the ruler' To the

Mughals prestige consistcd in inspiring cotrfidence not in awe' As a maner of fact

wherever a responsible ofEcial was fouod to b. Sollry of oppression or injusdce in his

dcalings -with the pcoplc, tle emperors iamriably gave eremplzry asd deterrent

punish-ent2tt.

The Mugbals adminisered inpanid aad sreru justice and Abul Fazal is quite

right when he claims: "His majesry in his coun makes no differencc bcrween relative

and strangcr and no distinctioa between a chief and a tangle'haired beggar'"

" S,Lq. H,n 
"ioi 
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Khatr-i-Azam lv1lna Azez Koka' one of thc greatest nobles and boyhood

playoate of Akbar had to pay blood ooncy to thc fathcr of a servant of his -hom he

had executed without sufficienl gluss' $imilarty Albar punished with deattr a

powerirl mili6y 6f,ld of Gujrat for thc murder of one Chingiz Khan on the

representation ma& by the mother o{ the &ccased A striking example of impartial

justicc is found in the case of Hushang, tlc brother's soa of Khan-e-AJam' the

f*ounte Amtr who was chargcd with the mur&r of somc insiepificant person whose

name does not even appear in the records of the Perio4 and sentenccd to death.

Jehangir writes:

Tlaviag suomoned him to prcseocc, I investigated the cLarge and after it was

established, gave an order for his erecution. God forbid that ia such affair i should

consi&r princes and far less that I should consider Am\rs. I hope that the Grace of

God may support oe is this."2*

Jrhr"F, regarded thc administration of justice as his most essentid duty' Shah

Jahan considered jrucice ro be the very {oun&tion of government, while Aurang'zeb

said that, 'the garden of adoioistration is watered by the rain of justice'"2"

As regar& the organisation of iudiciary the highest coun was the Royal Coun

presi&d over by thc emperor himself. Below was thc court of. Qa$ ttl Qt$att (Chtef

* tbid. p.2os
87 Pakisu.o Historical Boald, Pekista! Hitt oielsodcty, A Shon HiswT of Hind'PaLirtaz (Kancfi: thc

Timc Pras, 1955) p.261



Ju*ice) at the capiul TLe duties of thc Chief Justice inclu&d' amoag otier things' the

supcnrisiou over all provioci n {4"' The Chid Justiccs were oea of exceptional

character aod they wcrc also cntrustcd with the dury of leadiug thc Fri&y prayers in

the capiul.

The Mughul Empire was dividcd iato sevcral provinccs' At thc head of the

provincial adoid$ration was the Sovernor (Sttbahfu)' The Subahdzr' like the

Eoperor at rhe CJntre, posessed Powers to &ci& cases uard* fuIazZfim' He did not

have the right of inflictiug apital puoishmcnr 'W'henever he heard escs oI )lazilim

he had the assistatrce of muftis aad also the iudgcs of provincial high court'"r

Io each provincc there was a proviacial court in each district too' All of thero

wcrc prcsi&d. ove t by {ds' In tatcr period 5u!6rlina1g coufts were esablished in

subdistricr which were presi&d over by Nayib q&t:"

So far as re&ess of public grievances aad accountabiliry of public serv"asts is

concerncd, the Muehal ErnPeront like tLeir frcdecessors took p'i"" to keep in touch

with their subjeccs. Akbar showed hi'rosclf every moroing to his subiects in what was

d)d rhe Jbarohz'e&nhain 'whcre anyooe could draw the afteotion of the monarch

by simply raising his hand holding a petition' Hc was then esconcd by oace'bearer to

'1{ Ibid- p.261

''S-,LQ Hus.ini, I clrninisnat;on U"d't tle Mtgbab' op'dt' 
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[*[i i;, i; Roc atd tbc Mtgbal hrpin (K'ara&i: Mdru P'irtlrs' 2000) P'195



the imperial audieace s rhe dzulzt'bharu'i'h'hZs qhete the heariag took placc' If thc

case required ao inquiry, it was ordered' Decisions were ma& accordiogto Shai'ah'al

A uoiqr.rc effon was ma& by Jchangir (who asccoded tfie throne in 1605 aod

rctained his fathcr's dcfinition of a just n:lcr) to provi& a link betseen tlc empcror

aod the aggricved pcrson" without any oiddleoan' Hc hanged a golden chain' after

war& known as chain 6f Jusric!, laviag sevcn bells io it. It was huag io a rnao'ner ttat

atry pcrson who would likc to complain to thc eoperor agaiast aay oppression of a

strt fulctiomry, a member of royal family or auy ialluential person of the sute

could iust by lerking it cause thc bells ringing' Thcre upon tle emperor took notice

aad pcrsonally hcld an ioquiry io the matter'e

t t"q"trai Klen was an iallucotial Pcrsoa' a ooble of high staadiog who was

puaished by Jehangir ou the complaiot of an old woman'r'

Ahngn was equally keea to ensurc acccss of complainanr to the roooarch'

Duriag his reign the cours were o<treoely in&peadent'

Successive Mughd eoperon maintaincd the custom of earoarking a &y of the

week for tle purpose oI hol'l;ng a c ov of' Mallim'It was anen&d by thc offcers of

the court, the Qafr'ashar, juriss and other leamed Persons'u

@ biwetiot of rtugblErzpiz (f,enchi: Uaivcniry of, 1966) p'195

z$ Molvi IvL zzlaulLh orll*r, diini*nLq0lalotct s"o8-i'til Publicatioos' 1998 )6/13' Vidyr
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Both Shah Jehaa and Aurargzeb hcld no public &rb-ar on' Vednedays

rescrved the day for holding a court of law' Aurangzeb paniarlarly cdled

Vednesday scssi ot of itstice as Du-an'i'Ma?ilim2tt

Froo a closcr c,ra'ninati6s of the historical sources it becomes dear that the

Royal coun presided by the Mughal empcrors was the highest court of aPPed and the

cowt of. *tz?zlim i.e. to re&ess the grievances which could not be redrescd by the

lower courts.

Those eoperon had a high sensc of iusticc' They did not likc thcir sous or thc

high ofEcials of thc state to act as ryra.ns' Io rhis regard the stateaent of Akbar is

wonh quoting' He sai4 'If I wcre Stilty oi an uojust act' I would risc ia judgment

agaiast mysclf. Vhat shall I say ttren of my soos, oy kio&ed and others'" Alamgir

took care that the highest ia the laad obeyed the orders of ttre coun even though they

wcrc sunooned to aaswer the cooplaint of a bcggar'

Jeha,,gir was so kcen in providiog ju*ica to tle people that evcn illaes did not

i4zrshan oad fru-ane.Kh-as znd'-ut. shah Jchan's historians considered it the chid

purpose of the monarchy that the weak should be protected ageifft oppression of the

mighty aad in ordcring the affairs of his fellow beings' thc monarch should be a friend

-, Irhti.q Husszil Qurcshi, Tk Adni'titiatin of I't4bzt Enpin (Krrechi: Uaivmiry oI K:nchi'

1966)p.1e5
iiiiJ"""A s*-, ].t.gfu! Adminifi$tion (Ncv Ddhi: oricot Longpaa' 193' 
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and helper throogh jusricc and equaliry. The sia for which Alamgn had the greatest

horror was iliusticc.s

9. Conclusion:

To conclude this chepter the ioponant points arc summcd up ia thc followiag:

Wilzyat al ilazzlim is grierance re&esses panicularly tte ouc caused by

oalarlminisuztioo of public officials and it existed throughout Islamic

history.

The Messenger of Allah, Muhaonad (peacc be upon him) wan very

paniadar about the administration of iusticc in every maner of life'

Therefore he never allowed oda<loinistratioo or abuse of power'

Eramplcs in thi" resPcct have bcen discussed above'

The period of Khttlnf iRashilfin was a oodcl in thc qphcre of griewence

rcdress. All the four caliphs followed thc footstcps of ttc Prophct (peace

be upoa hi-) h all roaners of Iifc and panicularly in the maner of

griewaacc redress car:scd by thc matarlministztion of public ofEcials'

The systca also eristcd duriog aloost all Muslim governmens though

they werc based on heridctry oonarchical system likc tlat of the

E Ishtiaq Hnssais Qurcshi , Th Adniaisttetioa of lfugful Enin, op'ot p'128



Umayya&, tLe Abbasi&, thc Uoayyads of Al Andzl'as, the Onomaas

and the Mugbals.

There havc bcen oany 61f,gr l\dustim goverutreots and states in the

Islaoic history beloaging to EEny differeat areas which could have

possibly been covcred but duc to thc scarciry o{ tioe and relevaat

Eat€rial only a few of tlcm which arc something like household n'-es

among the lv[g5limc havc bcca covcred in this chaptcr with rcspect to

tlc application oI WtlZTat al Mailit*
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Chapter Three

Dlafin al MazZlim in the Kingdom of Saudi Arabia

Introduction:

In the previous chaptcr the discussion was about the historical evi&sce of

Wilayat at Maznlim while in this chapter the focus is on the contemporary Muslim

world- Specifically it is about the applicatioa of the concept of Vilzya al Mazt'lim n

one of the ioportant country of the 666ffi lr;[s5lim world na.mely Saudi Arabia. It is

a couarr,, where tLough politicat system is tbzt of monarchy but the legd and judicid

systen is based on shni'uh. osc of thc distioctioos of saudi Arabia is also that it

strives to be more traditional in ia system and be nearer to origiual Islamic

institutions. That is why the isstitution of ad&essiog the issues of public grievances

againsE the govefiunent ofEcials is oaoed as liua?t 4l Ma4lizr' The department is a

mix of. Mazitim jurisdiction where the oernbcrs of the public caa file auy complaint

agailst the maladmiaistration of the governmeut officials and administrative judiciary

where all government employees can uke their departroentd disputes for solution'

The current chapter shows that the systcm gradually advanced from a very simple

way of ad&essing public grievances against the goverunent oflicials through a

traditional "complaint bor" to a very sophisticated orgaoisation which has braaches



throughout thc kiagdom aod which is ao.Ig e vibrant syst."' encouraging thc citizens

to cooc fot*atd with any complaint agaiost the abuse of authority and

ral*loiaistratioa in thc apparendy authoriuriaa society of thc kingdom'

z. A Skerch of Saudi ArabianJudicial System

2.1.A Bricf Historical Ba&grorn&

'When Kiug Abdul Aziz" rf,e founding father of the Kingdom and its king

(1g32-1g53),afur a long stnrggle, took over Hiiaz in 1924, and coasoli&ted his power

over rte Peniosula, he was faced with tbree separate judicial systeos. The first one was

that of Hijaa,rith ao Onoroan orientatioa' Tte second was that of Najd' fJaJff thic

systelo ao Amir (si.nila. to regional goveraor) with thc assistancc of a judgc'

represented the law. The Amir would try to solve the disputes submin6d 16 him 61

refer r[eo to the judge for a fiaal nrling. The implementation of the judge's decision

was the duty ol thc Amir. The third more primitive aad indigenous rystem was the

tribal oue. Here the gonflicdng panics would rcfcr thcir disputes to t.hc individual's

ribal law and its owa lawyers would give a final decision 1g661'ling to the

prece&ats.E

King Abdul Aztz bq;u- to develop 1 sy$eo of governmeot compatible with

the requiremcnts of his timc. Kceping thc pubtic nee& ia mind he took &cisions for

initiating a goveraance systco whicL embodied thc principles of SloorZ (mutual

p 
Fou:d Al Fars7, tlobity and Tradiaaz, (Loadoa: Thc Saudi Equadoq Kcgen Prul latcrartiond'

1990), pJa.



coEsultation) as satcd by Qr:/zn and Sunaah of the Prophet (peacc be upon hin)'In

1924, At Mlitis ulllli (t'Iational Couacil) was establisf,ed which hd the powerc over

many affairs of the stzte exccpt foreigp affairs aod mili6y; both sere supen'ised by

the king directly. In August 1925,'Mdhhah Shoofi' with Eore Powcrs wixt introduced

It dcalt with ra&, education, cooouoication, intcrnal security and muaicipal affairs'

In 1926 King Abdul Aziz promulgated a constitution termed as Basicl.*w (Al TaEmZt

al ausiyyah) lor liifiaz. hwas similar to ooderu &y constitutions of other countries'

lo l9?f acoominee was set uP to review thc over dl adoinistative systeo It was

n Eed as "Inspection and Reform Com'tnissioo"' It proposed a new law of the

Consultative Couacil that was approved by the Kiag ia tte saoe year' Thc ucw

Couocil was charged with the pointing out to the govemrnert any loopholes in the

impleoentadonoflaws.Itwasalsogiventheresponsibiliticstoovcrsecotheraffairs

likc appropriation of pubtic ProPersr', concessions given in projects of constnrction'

budget erc. As a resrlt of the recoo-oen&tions ren&red by the Co'"'issioq a Mailis

al Vuhzk(Ihe Deputies Couacil) was creaEd ia 1932' It vas a tind 6f 56dl 66uncil

of mini-sters only for Hijaz uutil a graod Council o{ Ministcrs was formed itr 1953'

which brought all provinccs uader its dooain'4

In 1953, thc Couocil of Ministcrs was established by the Kiag' Undcr tle rule

of King Saud bin Abdul A:irz (L953'1964) its first scssion was hcld in 1954' In the

s Ibid- p.92 elrd Abudlleh F. Ansart, /r fuaf @nr1 of th Se*l-i Ardiar LcZel ST raz' <www'

oyuhwgl-ohalorE/tlobala,/Seudi-rrabieltnl' > Acccssorl 19-1020o9



begiodng it was an advisory body but gr"d"lly it grew into an executive and

lcgislative body haviag powers of decisioq makiog' Afur King Faisal Bin Abdul Aziz

took thc reins of power in 1964, the institutions of the governmeat were developed

accordiag his visios. It was during King Fahad's era that a constitution was

prooulgated for the whole of the Kingdom vhich was terEed as the Basic I:w' This

document reafErmed Qw-zn ad Suonah as ttrc fundamental law of the lasd' It

determined that the system of the government shall be that of Monarchn however'

'Shoor|' (murual consulation) and 7dl (u*ice) will be the guidhg principlatr' for the

systen as a whole. The law assens the Protccdon of the fundameatal righr of Saudi

Citizeos as an obtigation of the state' It erplair the namre of differelt authoritics of

the govero.oeot too.E

A Royal Decree implemented a relatively modero and sophisticated iudicial

sFten i.o 7927, provid:tg for, multiple-judge courts and regular appeals-which

operatediDthecitiesofMakkah,Madinah,andJedda'h'sincethattime'severalRoyal

ondinances have beeu issued which aimed at regulating various aspects of the couns

ol Shai'ah 1o 15. Kingdom. h 1931 a Royal Ordioance issued that consisted of

provisionsthatregulatedprocedweofthecourts.Theshan.ahJudicidResponsibiliry

Iaw was passed in 193& lAe hw ia its 282 sections exptained the regulatioa of Courts

tt Tbe fusic Lau: tle Sytt-' of Gantmart' Arddc: 7 & 8, availablc at

> Acccssc& t11-2009,

* bi4 artidc zg, z, Acrcs.s.d +11'2009



ol Shdirh,their gradcs, thcir jurisdiction aad thcir powcrs' UoGcation of judicid

systrE and its oncnsioa to the wholc kingdom took placc d:u:t 1956' To bc Aecfic

King Sa'iid ioplcmcntcd a judicial systcm throughout the Kiagdoro sioilar to that of

Hijo io 1957. ln 1960, he 'nified the rwo sy$eEr under the Presidenry of the

Judiciary in Riyadh, which extendcd tloec reguletions developed for a fcw cities to the

wholc of ttre kingdoo- The iudicial uofication was pan of the grcater administrative

uaification that Ki,'g Abdul-Aziz had i'aitiated wheo he passed the law for the creation

of the council of Miuistcrs ju* before his death on Noveober 17, 7953'1rl

22. Prcscot SYstcm ofJudiciarY:

Presendy, thcrc is a dual judicial systco in Saudi Arabia having tf,e Shari'ah

Couns System (u\'Mdh-dfun al'Shar'iyyrt) and an in&pendeal 1rlmi"i51121iv6 judiciary

known as the Board of Gricv"aace s (DuZn AlMazzlim\n

ar Dr. S.'Ed bi.o S.' ad NDznyb, AlTatzin at Qalat f al nenlalnlt- al 'ar*iy1ab i sldivlal' -..
1ai2*dh I62n Muhrnnrd bi, s.;1;ir;; D;r, pp31+118 and A6ulh! F. A!.arv' A B'id
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In addition to those iudicial strucnrres, there are various Comminces havitrg

jurisdiction to look ioto specified cascs' Moreover' the Judiciary law allows the

foroatioa of sPecial cours by, Royal Or'dinance on the recom'meo&tion of the

Supreoe Judicial Couocil.B

In 1975 the law of Judiciary was enacred which was uphdd in 1992 by the Basic

l:w of Governance. The sharilah courss, thus, were givco jurisdiction over all rypcs

of cases save those exeopted by law. Aay other forum that is given a sPecific

jurisdicdon over certais nancr would be coqsidered acrptional case'"

A coatemporary scholar claios that the Lav of Judiciary has guaranteed the

indepcn&nce of judicial institution h the Kingdolo' He argues that thc Law of

Judiciary in its first sestion states that no ooe has any authoriry over the iudges aod

that no one is allowed to interfere with the vork of iudiciary ia aay manner' He says

that indcpendcuce of judiciary is rcflcctcd in thc high ooral charactcr of judges' their

courage. to staad firm for the truth and for their steadfastuess ia face of worldly

tempudons and threats. He narratcs an gvent as o(aaPle of the iadepeadence of

judiciary. According to hin. ooct a "'"' &imed a &bt against the late father of the

King. He asked for proof. Thc man said that he had no proof but his only witness is

!s.rd Eakcs rhic 6orc cplicir" Fran1 L\ogda l:btk Lao lrrt I4.t q'*'* s*lir of sedi Atabiz'

(tddco BriI' 2000), PP.28&2t9
x H.; ,;il"lii' 'itiuy)iJ., a r."4'" d *drr f,l n"^htol a! ,anbiy|ab al uadiyyah, leddzh:

Tilineh,1983), P.a3
a lbi4 p.43
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Allah. Both thc panies weat to the Chid Judgc Sa'ad bis Atceq' The Kiog knocked

the door of his house. Thc judgc c:urc out ard after sceing bot! of theo asked the

Kiag whether hc had come to him as a gu6t or a titigaot' Hc said' "Ok' if you have

come as litigants so both of you sit on the grouad'' Thcy did tf,at and after hcaring

thc arguaeats of both the iudgc d€ci&d the case' After the trial was over' the iudge

invited tte King to his hooe aod h6a6ulgd him f,y offering hio Arabiaa tea'6

Sane is thc opiaion sooc otlcr writcrs as

regardiug i"di"i.ty ia thc Kingdoo which arc said

in&pcn&oce of iudiciarY.

well. There are ctrtain rules

to be a manifestatioo of the

According to the second section of the L:w of Judiciary the judges once

appointed shall oot bc reoovcd &oo tLeir position except in tie oarner suted in that

law itself. That is io case of dissatisfactory pcrforoaucc of a ludge duriog probation

perio4 his contiauous si&aess which hampers hi- froo Perforoing his duties or his

bed perforoance lePort three times consecutively by the cotrcrrned authorides'

Otherwisc thc only way to resrove them is when they reach the age of sevenry'

whcreby they arc scnt ou rctirement'u

To guarantee thc in&pendeacc tlc rraoder or &putation of a ludge' without

ESa'EdbiaS'adfu-i-Dtvb'AlTain4lr2'l'1'llj/,',nbi.rtalArabivvrtalsfudiyyh'op'cir'pp'
366J67

eHar..n.Abdalla!LIish,.ykh.AlTdlirrratQd'1'ltMantalubztAr&ivabelS"udiyah'o9'cit

P.67



his conscut, to a.oy ot'her departmeat thaa j''di"itty is banaed- This has becn stated in

the third scction of the Law of Judiciary with an erception in seaion 55' whereby ir is

posible if it is done with thc royal ordcrs aftcr the rccorn'rnen&tion of Supreme

Judicial Couacil L&cs'ise thc procrdure for proootion has also bceo laid down by

tfie law. According to this proccdure a iudge shall bc promoted ooly rhrough Royal

ordcr after the recoomcadation of Supreoe Judicial Couacil on the basis of senioriry'

The judges have also bcen given judicial innuniry so that they are able to decide the

cases free of any srch fear or worry'P

The in&peadcncr of Judiciary has beca affiEcd by the Basis Law' whercin

Anicle 46 says, 'The judiciary is aa in&pendcnt power' there is no authoriry ovcr

judgcs ia their adudication other thaa the authority of Islaoic Sharfah "'r

There are four rypcs of Sharaih Coura establishcd ua&r tle bw of Judiciary enacted

in1975.

Mcills 4l ?d" ula% (Supreoe Judicial Council)

Maf;hamrt al TamYz (Coun of APPcal)

Al-Mah-&im al'Amm:rt (Gaeral Courts)

At-Mahakim al Juz iyyatt (Suomary Courrs)

- Sce- Ibid P. 6&73,
{ Basis I:w, op'cir /rnidc '16'

1.

3.

4.
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2.3. M4ilis dt Q44z al a'lz (Supreae Judicial Couacil):

It is the highest iudicial forum in thc Kingdom having deven mcobers' Five

among theo are Pernnnent' They are full'tioe raembcrs who are appoioted

througb a Royd Or&r' Their raok is cgual to that of Presi&nt of the Court of

Appeal. The other five are pan-timc meabers' They atc' thc Presi&nt of the

Court of Appeal or his deputy, the Secretary of the Minisery of Justice and

three of thc seaior Eost judges of gcncral courts' W'hile the presi&nt of the

Couocil is appohted by a Royal ordcr aad acts as thc chairnaD o{ the General

Assembly.x'

Under the Law of the J"dici"ry, thc t'lzilis at Q& al a'E s involved io oany

diffcrent matters.

These fuoctioos range froo lcgislation aud consultation to admili$retion'

It has bcen given a kiod of supervision over other Cours dl within the

boundarics prescribcd by the law' This partiortar power of the couacil has been

enumerated i.o Anide 7 of the Judiciary Law' alt prioarily' ''supervises the courts'

admioisters the cmployment-relaad affairs of all oembers of the judiciary withi" the

u Se.id bia S.ad Ili-D tfi,elTaandQSlf I na nh*alt at %"ebiutl dl c'ndi/yL oP'"il - ..

o. iitlf* . 
-aat.ilj 

"*.i-. .f tttJ"-aiaa-sl Jp st* ar crdy'a' Ab'oad rL Thc Judiciarv ia saudi

Anbia Arrb Irv Quencrlv, ""i"in{pi' 
ni'251'&ilabtc'at wgs/'istor'orB'/5!zblc/3382qP rnd

,.rbarU.l E. a^irry, 
' A Bricf dcr"itt of Saudi Anbiaa Lcgil Syrtco' < wrrw'

wt fr*JoUf.oVaobakr/Saudi-anbiahtul' > vidtc& 1}1o20o'
n Tb Loo of Jditbr|,T.*Ld;;;1;di. t *r, r.rior, o6cial rnnsladoa Divisioa, Burcau of

f:pcrs .r tf,i Co""cil of Miaistcrs, KS'L 2@2' 9'13



limits laid down in the &wl, such as appoiatmeag promotiou' transfer' assignment of

duties, oooitors the proper discharge of their duties and assigns members of the

Isspection Division to inspecg regulate and if so required' end ttre scnrices of

jodgo.'-

on the other hand it also look into the &cisioos of tLc courts about capital

puoishments aad many other cases penaining to heinous crimes'

In its legislative role the verdicts oI the t'tzjlis al rT47 al z'h axe bindtag

precedents for the lower judiciary whereby it sets geaeral priaciples of law to be

followed by the lower courts.

Sometimes the Ministry of Justicc oay refer to it questions rdarcd rc Sban'ah

rules which requires intcrpretation and elaboration' So it plays consulutive role in

such cases as it readers its legal opinions i.o the matters referred to it by the Ministry

of Justicc or sometimcs by the King.

2.4. Mdt?kzflrch al Tamyiz: (Court of Appeal):

There are two courts of appeal in tLc Kingdoo; one sitting in Riyadh and the

other sining in lvIak[ah. The court of Appcal consists of a chiefJusticc and a number

of scnior judges from aoong the judiciary.z

'i Abdullaf, F. Ansary , A bitf amtilru of gtdi Anbbt l-eaal Syaan, p' 10

L2 sHl, Agr;a, Mi&th Ean L44t $strrrrs(Ghsgow: Royhson Limitcd' 1985) p'320



Accordiug to ir needs thc court may €sablish as Eratry panels as it deems

proper provi&d each panel is head€d by the Chief or one oI his &puties' As

mcutioned abovc thc Pcrnatretrt scats o{ thc court ate presendy two: otrc io Riyadh

aad agother io lrrakkah but it may hold its scssion in any city of thc Kiagdom whcre

it is rcquired"

Normally a panel would corsists of three judges but if a major issue like capital

purishnent is un&r consi&ratioa then tle o"mber of judges may rea& to five'

Diffcreace o{ opiaion ia thc vttdicts is a ua;ral phenomenon and it happcns here as is

thc case ia any oulti roeober coun llltimately the geoeral council of tle coun

composed of active iudges only gives a fiaal verdict ia such cases' The main coacern of

rhe Mahlunzh at Tanytz is the matters relatiag to the interpretation of n:les of

Shan'alt.It ha; wast powers in tf,is regard'

Article 14 of the Judiciary Law of tle Kiogdom sates ttre following:

"If one of the court's panels, while revicwing a case d€erus it necessary to

dcpart from an interpretation adopted by the same or aoother panel in

prcvious judgocnts ttc cas€ shall be referred to fir'll court' Permissioa for such

depamue is given by a decision of ttrc panel adoptcd by m"iotiry vote of so

less than tcTo thir& of its total membership' If the paael docs oot so render its
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decisior, it shall refer thc casc to Supreme Judicial Couacil for a fiaal

nu1
dccrsroIL

So thc lvtzliwnab al Tamfz or tlc onc hand revics's qucstions of las ia thc

fora of interpretation of nrles of Sharf ah by tf,e lowcr courts' aad on the other hand

it looks into appeals against the decisioos of the lowcr couns either by thc convicted

party or by the Prosecr.rtion.

The period 6f f,li'g an appcal against any &cision of the lower court is a

malirnu6 6f thirqt day5.

There is also a provisioo of suo mom appeal by the Coun in sooe cases'

Kidnapping, brtgl.ty and crimes p"nicf,6d witL capitd punishments are induded in

the lisr Panicululy r:hose circumsunccs indu&:

'The convicted Pcnton 'was thc adoinistrator of a 'u'@ (rehgo'ts

endowment), a tc$adntary or tegal guardian, a Public Eeasury oficid or equivalent

thereof or if he was tried in absestia ln cascs involviug kidaapping or house brcaki'og

and cases involviog crioes p,nic!1f,Ie by death or amputadon; in cases where the

- Atticlc 14 oI Tk Lau oI fudiri4ry 1975, Tnoslioo ol saudi h1s' scricsl' OfEcid Tnoslatioo

Divisioa, Burcau of ErPcrts at thc Couaoll of Miaistcrs' KS,L 2@2' p'15



discretionary pcaalty cxcee& 40 l"hes or 10 &ys imprisoooent; is eses in which the

discredonary peoalry involves both flogging aDd inprisonoent'"2'

In case of such appeals the Coun of Appeal does lot reverse the decisioo of the

lower coun Vhat it does is citlcr to af6ro the decision or to send it bac&' with its

rccommm&tions for reconsi&ration by the concerned court itself' If the iudge of the

lower court docs change the decision, he will oake it known to rtre litigants aad will

hear thco again on rccord- This judgneot shal be again appcalable theo' However if

the judge of the lower court sticl$ to his previous decision' he shall 165p64;1 1o t5'

views of the Coun of Appeal which in tura has the authority to seud thc case with its

recom-mcadation, to anotler judgc for recoasi&ratioa' a

2.5. Lover Courts:

In ttris carcgory therc are two tfPcs of couns; ALMrt-ahim al ]u'iyyah

2.5.1. ALW-dhim al Juz'iyyah (S"'n"'ery Courts):

These Couns were foua&d with the establishment of the Shari'ah Coura and

its establish-est was confirmed by the present taw of Judiciary. In these coura only

" Abdull2h F. A-os.ry, A hitf otado of tu,/,i Atabiot l<al $nan'P'9
- enid. rE 188 oi th latt- "1nrai ryo'c Stul'd Cosu' Tnnslatr.on of Saudi L:vs' scri€s't'

Oftcirl Tnsrl"tioa Divisioa, Burcau of ErPcrts rt tf,c Couucil of Ministcrs' f,SA ' 2@2' p'fr



one or two iudges are Doroally aPPointed' Thesc couns are regulatcd by thc Midster

of Jusdce in the light of insmrctions of Suprcoc Judicial Couocil'

Supreoc Judicial Couocil d€ternised the jurisdiaioa oI the Suooery Couns

as following:

A.Thc crimioal jurisdictioo is oostly pcnaincd to relatively insiBnficant

crimcs.

Fw^mFle of those crioes oay f,4 min61 assault' thdt of pery 'hi"gs'

intoricatioo or any soall offeacc p""ishable with a week iopriso DenL

B. The civil jurisdicdoa is cooccrncd with sroall claims of not oore t'han

2O,OOO Riyat Nonethcless they do oot inclu& famity maners and cases of

imm6v1llg ProPerty norwithstanding the value of the daio' Up till now

founeen such courts havc been estabtished by the Kingdom in different cities'

Oac judgc is qpecified io thosc courts to hear eses of iuveailc &linqueocy'

2.52. Al.W:uhim at Annzb (fhc Gcncral Courts):

Al'Mah&im zt Ammab were established through the same Law of Judiciary

g,hich rcsnltcd ia thc formation o{ other courts'They were aamed as Al'Mah:ahim al

Ammrtby the etrient Judicature Law'

DA



Like the $,,mrna,7 Courts thry are regulated by the verdicts given by the

MiDistry of Justice oo the iasrructioas of Suprcoc Judicial Couucil Thcre has to be

otre or Eorc iudgcs in accordancc wit! thc scc& o( tlc statioa whcrc tLc court sits'

Among thesc coufis Class A Couns arc cstablishcd in thc citics and Class B are

established io the villeges.

Thc rules of recruitocot of judgcs and their up gradation are to be fouod io the

law ofJudiciary. Initial post ia thcsc courts is trailee or Assistant Judge'

Cenai.n requiremctrE arc to bc fulfillcd by thc pcrson who applics to this post'

He should be cither bc holding a &grcc in Shan-ah from a tccogoizcd Boecrnoent

cducational institutioa or should bc knowu for his good kuowledgc of shari'ah cven

if he docs Eot hold a degrce. In suc! casc he will have to Pass a special examination

preparcd by thc Justicr lvfi.aistrf for tlis lrurpose' Miaimum age limit is twenty rwo'

To be a Saudi national is prerequisite' Hc should have good moral character aad

should not htvc becn convicted by aay courr

Tte trainees havc to work as court assisants {61 1 rninim.m 6f three years that

is cousidercd as a basic training period for t[cm'

After completiag the trainiag period they are appointed to the rank of iudge

Gra& C. Theq on tle basis of seniority promotion to Grade B and A is made'

Somctimcs &esh appointaents are also oade to the rank of Grade B Judge from



a.Eong thc faculry acabcrs of thc Sharfah Collegcs' The scnior Eost ranl iD thesc

courts is that of Presi&nt of Court A, preccdcd by Prcsi&nt of Coun B aad Deputy

Presidcnts of both courts A and B .26

General Courts are authorized to hear cases wherein the pudsh6etrt sought is either

capital punishoeng or reeliation io cascs ottrer than death' They too have capable to

hear cases of civil naturc iovolviug "laimc f6; arr atDouat cxcccdi'g SR2O' 0@' u

Normdly a siaglc iudge

sentetrc€ or retaliation is

according to the Law.

&cides the cascs itr ttrese Courts. However if the death

involved theq there has to bc three judges on ttre Panel

ftesc cours are not authorized to award capital puaisLment by wry oI Tazir except

rlrrough a ua,,ti-ous &cision of dI the membcrs of the coun'

The appointroent and promotion ia these coum are made by a Royd Or&r

aftcr the supreroe Judicial couocil reco-,r'cn& a pcrson in accor&nce with the nrles

of proccdure. The General Court has tlc power to hear cases ia cities where oo

grrmm2ly Qgurt exists. -

'' Anictc 17'10, b1o ol !d;c;ar1, Tnarletioo of Saudi Larr' scrier'l' otEcid TrerrLtioo Divirioa'

Burcau of Erp.rt lt thc Council of Miaistcrs,KSL 2@\P' n'2i
n il Q4 rt- l Monlzhah al'Arbiyyab al Sfudiyyzb,Vfnisay of Justicc' 1a19' p'llr
- Ard;; il, fU tn oilrA;;-.t, Tnosfrtioi of Saudi I3ws, scrics'l' of6cid Trauladoo Divisioa'

Burcau of F-rPcrs at thc Coracil of Miniscn ,KSL 2@1 P' 27



3. Amendments in the Law of Judiciary:

TEo"Sh a Royal ordcr ia April 2005, major '-cndocnts wcrc brought about in

thc Iaw oI Judiciary introducing for thc first time thc spccializcd courts sfstco ia the

Kingdon. Thesc specializcd cours iacludcd criminal' Ia'mily' labour aad commercial

cosurts. The jurisdictiou of general courts and spccializcd court sy$cn is to be

elaboreted os to avoid aoy confusion in thi< retard" In October 2007 a &esh Royal

dccrec was issued briuging about oorc aocsdocat to thc l:w of Judiciary and I:w

of frroZn al fufil;n. Ttis aew set of laws eoforced through the Royal dccree took

the placc of thosc laws which have been implemeated for oore thaa 20 years' A huge

amouot of money was approved for reiwenetiag and up gra&tion of Judicid system

to kccp pacc with thc growilg sccds of oodcrnizatios ard increasing population of

the country. Thc money was to be uscd for providing infrastrucnrre to E€'w courts aod

to iopart traiaiog to the acw judges for tf,ose courts' A pleu was made to impleoent

those ameodoents wi \in a span of two to three years. The hieararchy of the coun

s),stcm now is as follows:

A. Supreoe Judicial Council (i'Iot a regular Court as in thc past)

B. High Coun (the highest court accordiog to rhe oew systeo)

C. Couru of APPcaI

D. Courts of fust iaste-nce whicl includc:

1. Gcneral Courts
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2. Crimind Couns

3. Penonal Satus Couns

4. Com.oercid Coura

5. Iabour Courts.

3.1. Cbangc in thc rolc of Suprcmc Judicial Couacil:

ln its new role, the supreoe Judicial couacil shalt not be the highest coufl i8 the

iudicial hienrchy but it will heve the role of administradve supervision of the sysem.

The oembership of the Council shall be as follows:

o The Presi&nt of the Couacil

. ChidJudge of thcHigb Coun

. Four full ti.roe members, appointed by the King' equal ia ra'nk to the Chief of

Appellate Coun

. Thc Depury Mioister of Justicc

. Thc Chief of the Bureau of Investigatiou and Prosecution

. Threc meobers appointed on Royd or&r, equal ia qualiEcatioa to the judge

of Appellate Court

. Thc tcnurc for thc m.','bcrship of thc Council shall bc four yea:s tfiat may be

cxten&d to aaother term of four years. '
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. The council in accordancc with thc aew law shall superwisc the Shari'ah

Judicial systeo- It shall manage aad reguLate dl macers related to thc

eoployoent of tle oembers ofJudiciary'

. To protect tLe iodepen&nct of judiciary it shdl monitor tle performance of

judges according to ttre nrles and rcgulatioas'

o It shall have powers to framc regulatioas about thc dury of iudges after the

Royal apProval

. It cas fraoc nrles to dcteroine tbe jurisdiction of the cours and to form their

divisioos.

. It shall appoint the chid judges of tfu Appdlate Cours and that of the cours

of the first iurance and the deputies thereof'

. The council shall frame nrles to dcteroine the authoriry of the chids' their

&putics, rules for the recnritoent of iudges aod to regulate the affairs of

assistaat judges and any orher regulations it understan& are necessary for the

bentrment of judiciarY.-

32. High Coun:

This is the highcst court in thc hierarchy of the judicial system trow and it shall

uke'the positioa which was held by the Supreme JufigielQ6utreil in the past with

a Abdu[.! F. A!-sary, A Brid Oscrvise of Saudi Arabiaa Lcgd Systc6, p' 17
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respcct to Pure iudicial decisions' In fact it is the same as Supreme Court in other

Couatries.

Ttere shall be a Prcsi&nt of thc ltrgh court, appoinrcd on thc order of His

il{ajesry having the qualiEcations as that of thc Chicf of Appellatc Court' He shall

be accoopaoied by a number of judga appoiotcd through Royal Or&rs after

rcco-",eoded by thc Suprcoc Judicial Council'

Thc High Court will fuacdon in thc form oI qpecial divisions; cach oae haviog

firee judges with the exception of crioilal ooe which shall have five rocmbers

and which sill have iurisdiction 6vgt'-'ior issues like capital p""i'h'''ent' Oa the

rccommen&tion of the chid Justict High court, tle Supreme Judicial couocil

shall appoiat the chicfs tLercof'

The role of fie High Court will vacillate berwcen iudicial work and legislation'

Vith its routine role as tbe highest Court, it has bces given the iurisdicdon of

ovcrsccing tle cnforccmcot of Sharfah aad tLe regulations eaected by the

Governmcnt.

In its routisc fuactioas it has the iurisdiction of reviewing tlc &cisioos of the

Appellate Courts where Capital p 'nishmelt has b€m awardcd Decisions about

ccrtaia otlcr major crimes also come uader its purview'
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All decisions of thc appellatc courts retarding issues without aoy precedcnt

involviag questions of proccdure or questions of law may also be challenged in the

Higb Cout.

Thc High Court sh'll havc a gcneral body for &cidirg cases and issues wherc

general priaciples are preccdcns bindiag on lower courts are iavolved The

&cisioos of the general body *iU be final and will be uken through majority

vote, with the Presideot having a &6irling vote in case of a'oy de'28

32. Appcllate Courts:

Accordiog to tfie new lav of Judiciary, ia each province of the Kingdom one

or rnore Appellate courts are to bc established. To fulfill tle needs of administratioa

of justice the coun of appcal cira leversc any dccision of a lower court if it goes against

the priociples of justice. The coun will fuoction in the form of different divisions

cooprising each of three judges with thc erception of criminal division which will

have five members and which will have jurisdiction to review decisions in cases of

oajor crimes like those involving capital puoishment'

othcr divisions inclu& lebour, cormcrcial, civil and division related to Personal

Statr:s. Special Divisioo may bc set up in any districts of the province where the court

of appeal is establithed Every divisioo of the appellate court Y'i[ have a president

'Ibid, p. 18

r85



appoint€d by the Appellate coun Chief and other judges haviag the status of iudge of

Appdlatc court. .2I

3.4. Gours of First Instancc:

Amoag thesc couns thcrc will bc Crimiaal' Co-'"crcial' Labour' Geaerd courts a.nd

couns of Personal Satus.

TheCrioiaalCourtswillhavctlcfollovdngdivisions:Divisionforttecases

of. Q$A1, Division of $fut cascs, Division fot TaEr Cases aad Divisiou of

Juvenile cases. Thc suoncry Courts workiog at PreseDt will be traadormed into

criminal courts.

General Courts will have qpecial divisious like lmplcmentation and approval

division and Traf6c cases Divisior- These cours will have three judges as &termioed

by tle Supreme Judicial Couucil.

Othcr courts like Co-"crcial" Labour, and that of Personal Status will have

oEeormorethanooejudgesasdctrmiaedbytheSupremeJudicialCouocil.Theywill

haadle rhe oatters which were tackled in the past by the spccial committces in various

t i.iq'ies like that of Com.roercc aad L:bour-Family cases will be heard by the Couru

'r Ibid p. 18
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of Persond Status. In. case of need the Suprcrnc Judicid Couacil is authorizcd to give

jurisdiction to a special court to hear the cascs ofthe Pilgrims too'e

Froo the above discussion about thc a'mendoeat ia the systeo of judiciary it

becooes dor, that rn:in thingp introduccd in the new qfsteE are; the High Court

that is basically equal to Supreoe Coun in other couqtries' and the specialized couru

i.e. having specific jurisdiaioo is a Patticular area like commercial and labour ctc'

vlith the iutroduction of High Coun in the systcro' the role of Suprem Judicial

Council has also soocwhat changed as oost of its Powers as the highca coufi were

given to the High Courr As a wholc, it is a good omco for t[c adoinistration of

jwice to f,1vg 15 ma,'y courts illl posible aad panicularly qpecializcd courts are ver]'

helpful in dispensation of quick ju*icc. The amendmenrs in thc judicial systcm of the

Kingdom were not only needed for the reason of iucrease ia populatioo' rather it is a

sip of the advanceoeut thc judicial systeo in the country'

a Ibid p. 18
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4. DuZn alMa4:alimb Saudi Arabiau

4. 1. Brid Historical Ba&groua&

The history of. DtoZtt al MaC'lim

grievancc re&ess through differcnt period

rso of thic work elaborates the point

ca!.oot be dctachcd fioa the history of

of Islamic History. Ia "hic resPed chaPtcr

d TLc Saudi Judicial systcm which isdudcs is grierencc rcdrcsr sfsrcm hrr bcca ro arca of iltc est for

fcw sritcrs. A-oong thc books vri;;;;" t'"st'4q ou the iopic rrc thosc oacs which diso:ss thc

iudicial strucnuc of th" Kingdo-' Tb;;"; 
' 
t"tit '"iUt- 

-i rh t\c r,.mc of Al Tardm d QdzI f
tr#"i;;;-ffi*, i;'b1y,n*Tini sr 

-tra 
oj tlc Kiagdoo of saudi Anbia) but the

oroblco is rlat ell arc ,r. ,"-. ., 
"u'oI 

ril p. a"..,;U. tr. systco in tf,c light of tf,c sratucs rad no

:::ffi;;:;;;;.irir. ;;;'-"rvd' T:!1 ." so f' 6c rcscar& papas writtca ir

dificrcat lourazls. R.f.t-c" ht" tti-* t"al'i' oUa a I-oag rtc roara U Gricvaoccs is Saudi

;il;;;ri;. i*.,-""t iiiJ i'zsozz' l.o^i ut ut zw' Gcorgc N' sfcir' ti -{"'i'
L-ai a;i.-.-s""a A-k"'t B*'d;Ja'i; e' Anb t4'v Qt4'|tt'b' Vol' 't' No' 2 (Mrv' 1989)' pp'

12&137, eweitabtc .* f.-'ZZ**t'l'io''tJ't.liJlrglgqa., acccsscd' P2o1o' Gcorgc N' Sfcir' Thc

i*ii iu*"i ; t-*6rethx tzu, \ ol. 36, No.'l (Autuoa.

tiE),";;. zi*zsg Pubbbcd bp Aocricaa soci"ry oi c313u1ivc lrr' eveiLablc ar :

i..p-idi-.it,""" rg/sr;liJlr/8irlais"lir " ,L solaiE" iaudi Arabir's Judicirl systco' idb Eat

Joroul. VoL 25, No' J 6"-* 1771)' . -pp' . , a$a7 ' av-eilablc aE

'i Jin**.*or.oo/n tt ttlzttei' """"oJ 
+izorq 'rvoub 

Iv!' 'rl Iarbou ldbln hdcact&ztcc

As Sub of guti Ar*4 twrb Lzi +'*crV grid'o: K;Di*liiLL Brill I'Iv' 2ool)19/1'2' R'shcd

Ab"-N.-';: rh. R"..ot i:oor,;*.iona] nttott" in Srudi Anbie Tb htrnatioul sd amFratitx
';;';&i:ic" uag., c"-uids'-iu"irv Prcss' 1ee3)vol-'r2' No' 2' pp' 2e* 131' Dt'

ellorlrr r.'a"i.ty' e ila o"-'il of th" stt'di Anbias L.gal Svstco' errr'ileblc 't <'rrw'

ayuledobal.orglEloU.lo,zS",rai-"".ii"iJl at *A :F;iD-2rIi Naacy B' Turds' R:d"::: $
Disoutcs is Saudi Anbia ,lul t-ao--qtaaaty' YoL 6' No' 1 (1991)' pp' 

'32 
Publi!f,d b)n BRnl.

;ffffi ffffi;;".'.J*uiv""iio, "t*'a r!2010' Hcrbcn J' ucbcsnv''l-udicid

Sr:tcos ia 6c Ncar and Uiaat ft"* ptattiooery Dcvclopota,t- Td LL-it Rln.vA' MiddL F'n

iffi -r"i"iil"--i 
tsp'-* i,i1' w' ioz'ztt-:. t69'^ Err Iustitutc eveileblc ar

hae://wws.istor.orglsablc/1lz6l;. 
-"o...o['+lzoro, 

so'tin"a .rr" s-olaio, saudi Anbie'r Judicia-t

sust,5'- Middh East totnz!, VoL 
-ZS, No. 3 (S.'.-ct'' 1977), pp.'to}'O7' Middle Eest lostirutq

i..it"U. "" btroz/ lrrqv.isrot.on / sublc/!,lzl787, 1:.cstq 112010

^!E; 
A @ Arb Lao Qtartaly, VoL 13, No- 3 (1998), pp.

;;;P"b[.h"d br iiur,'^*il"u" 
"= " 

btro:l /ttgv'ixor'ore/llrlblel7382cf,D' acccsscd: l]2010
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So far as Saudi Arabia is coaccmed, the history of frutZn zl Ma'zilim begins whea io

curretrt perid of Saudi history Kiag Abdul Aziz bin Saud regained power and

ultimatdy established the Kiagdom of Saudi Arabia in the beginring of the rwendcth

clnury. Before ttre curent systen of Dudn al Mazilim was c$ablishcd la 7954'

keeping ia line with the klaoic traditioos, the King used to rc&ess public gricvaoces

agailst the inlluential and high ofEcials of the statc hiosclf by oakiag himcsf

arrailable ercryday to any mcober of rte public who would likc to intcract with him

direcdy in his coun.

He had hanged a "cooplaiats bor' at thc gates of the royal palace for Ge

geaeral public 2ad f,35 'nn6glced that aay oEe having any cooplaint or grievance

against any ofEcial of the state migbt &op a wrinen plaiat ia that regard aod the kiag

would makc nrre to oPen thc bor hiosclf and eutenain dl arch complitts provi&d

they bore futl flst^ils of the plaiatifi. It was made knowa to tf,e pcople that any

fabricatioa or chcating would be dealt with stricdT'

Thc anaouscencnt which was oade vith reqpect to the Box rn tJ,e Umm

Q*rZ, rcwspapcr ot Dbil fujj 26,1344 A'H' (May 7,1936) stated thc followirg:

tlis Majcsry t.he King is pleased to make it knovn to all the people that if

anyone having any grievance aginst anybody whosoever' croployee or non-

enployee, i"flucatial or son-inllucotial and he/she conceals that gricvance' so
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he hiosclf will bcar the sin, becausc a Complaiot Bor has beeu hanged on the

gates of tie govero-aeat headquarters which is opeaed only by His Maicsry thc

King, so the onc baviag any grievaacc should &op his complaint thcrein' All

should rest assurcd rlat the cooplainaat vrill bc haroed in no way due to his

complaint.'

Vith the passage of timc and panicularly after the discovely of oil in thc Pcninsula

the &cumst,.ccs changed rapidly and thc governoeut had to keep pace with the

dem,nl5 of ao increased population and &veloping society vherc the nuober of

cooplaints incrcascd maaifold as compared to tf,c past' Now it wes aot possiblc for

ti6 King to handle all the complaiar himsclf. That is why the tovernment sought a

solution to the probleo. In 7373 A.IL (1953) a scparate &partmcnt at the caibnet i.e.

Miuisters' council was established with the trrme of Grievarces Division.u It was

autlorized to probe tle complaints and prepare a rePort eaPressing its opioion or

"' tlasa! 'Abddlah fu Sh.ykl., At T$irn ,l ?*7 f I am!&al al 
"lt&iyyzb 

al Sldiyyb'op'ar"

p. 121.
bA 

"oo,.-por.ry -ritcr coomcars: .TLc Gricyr,lcr Borrd cu-a be considcrcd thc fiad rd.nemcat of

thc originul idca of ,f. 'U- of compleirs' rdcrrcd to abova Historicalln it goc ba& ro rf,c corccPt

o,f -" ,'^r;- il Isla.mjc law. It is thc mixt imporanr of thc supplcmcorary oEr.Es aot osly bccausc of

tlc wide arca of its jurirdiction' rrhi& includcs' irtrr elia "rmin;.rrtivc justicc' but cqrully beceusc it
i: progrcssivcry assctiEg itsclf as e pcrolacat istitutioa- ltis ccotd peitiou ia tf,c systco of justicc

ir!"rai e-UL f- bJ tf," prodo* of thc c.'.oc dif6orlry iavolvcd in digcstiag and iacorporetiag

rle cvcrarowiag ^,{-i'it"&c aad otf,cr rcgutetid! ino rtrc sheri'ah and' conscqucndy' iato thc

shm-"h ioon #.--, solimaa a solaira, saudi Anbics Judiciel syxco" Middlc Ea;t Jouraal VoL

25, No. 3 $'--31', 19r), p' ao6 availzblc at < hrp//www 'ptor'otg/mblc/13217t2>



proposht thc way of re&essing the complaht and tlat report was to be submined to

fi6 King.a

4J. !5s!lich'n 6t of D@Zn 4l Maz,:alim:

Hardly aftcr a year of the establishoeot of the GriEvaaces Division was a need

felt for the establisLmcnt of a firll-flcdgcd independcat iastitituion for tLis purpose'

There caoe the Royal &cree io 1955 cstablishiog a sq'aratc govern'lent depanmcnt

vith the lrrsre of DoZn at MaTilim ' It was authorized to probe coroplaints of aay

misusc of autLority by -y ofEciat of the govern'oent aod to send its

rccommcn&tioss about tf,c rc&ess of that issue to the conceraed govcmment

Mid$ry. Accordiog to the Law tfie coaceraed minictgl'\eas suPPosed to reoder a

repon within fourtcea &y: about the action he took ia ttre subiect matrcr' ln the

situation of disagreement with the recommendation of rte Du-ttt or non-conPliauce

on part of sf,g g6sccrtred 'ninistry, the Eatter was to be referred to the King for final

decision-

Inspite of separatioa and iodcpen&ace the DuZn al Mazilim sdll played an

advisory role aad did not have any origiod iudicid jurisdiaion'

ld 7982 anew Law came regardiag the status ol Du:an al MazZlim ' It was given the

starus of "an indepen&nt 3dmini<uativg iudicial boad direcdy affiliated with His

u il qdi rt I Mq'nlalub el Arubiyvlt al9*udiryb'Ufi'ris'ty of Ju*icc' 1419A.}I' 0998).P' 91
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Majesry the King .'- This was the begirnhg whcn the DuZn al Mazilim was

trendoroed into ao in&pcndcnt judicial stnrcnrrc having its owa origioal juridiction

over certaio oaners. Though DuZn zl MaTzlim is an in&pcn&nt judicial

organization distinguish€d &om the conrroa Sbraiah courts ia the Kingdom' but

ftad'-.cotatly it applies tLe nrles of Shari'a} sioultaneously with the law suutes'

teros and conditions of any signed agreement and custom of the society' rt

, Dr. Sa.iid bin sa, t NDznyb, At Ta*in dt Qd441' I I l,td,tl4fub al Arabiy\ab al s iyyab op'ar'

itrffi H; ;;.-ill;' d.,*ln 1 { i{ia. 
". 1ffiE:--f-* ::

@ugrsr*5rr"''="*-;t,-dr[cavhttt-& 
opricorpdqF EGoisifi' rtc*c

io frb rrgrd It4 b vht 6c nfT*Y l
n .i-,. d tu Bord ul t*'-'-'"q*u"+rr;*a h *'-r'- th &d Flq ry-o ry. d % 1.5

o- 195
* Ii'*. ,t. corElocaB of Gcorgc N.Sf& $out thc stetus of Dftpiin d l'tqtJin arc norcworthy' lle

.avs, 'Articlc 1 o{ tlc ncr, l^- dcscriL tht Berd of Gricvuccs as aa-'ia&pcadcot':FSTTc

ff;.i".;'#.,b; aJrl" i"la u3 f;or,. Thcrc .,. t€',+ dcracars in this dcscriptioa

fi;;;tlr;pJ'.,sur" ;" ot "*t.r' "r 
s""ii a"ri"t panicular iudicial trt'- :1 +t BT{

I*li";" dg*.Srth* ,"-pottt t*'"t a powcr and gy.nry' t hc-usc of thc rcrm 'adoilisrntivc'

;*d;il;T" g; ;" a-rry ;r-d"d ;" distiDguist it froo thc_ neiosuczm lslamic iudicid

iosdmtiou ,t[c Shen-aL .o,,t, aaalo id*tit it -it[ + lo"-H.t uibuurls eassctisg to thc

cccutivc. Thc deczdcs of thc 196G -a igzot'tt tft prolifcntigu of thcsc 
'daiEistrrtiYc 

sibuorls'

TLc &ilcd ancopt in .1. o,ly Oinio t too"ituu rht *t-tttial coun-cnvisagcd ia thc Co-I1oal

a;o"l"ti; oI 1931 aad a. -uttq.rcot pt"oo" oorc rccrotly of coaocrcial causcs of aaioo

;;;1; ,f,c ccoaooic booo, E;i ;".i.u. r"r tf,csc tribunals to bc cstablishcd ia ordcr to

deel with a growilg ou-*, -a tttft-Jdi"potcs whi"L tf,c Shan-eh couns v crc cirf,cr i[dirPoscd

-*lr"'t+.ri-t"-ail *it[. I"d*4 ;: ;o]vilg du'liry.i! thc judicial rystco ws not uaforcscta b y

f"-dJi l.g;a".or. Thc tudicaturc Act wLi&rco4aaizcd tf,c Sherh- cours' awardod rhcc courts

IJ ,ri;]r" - ell oettcrs). -.i' J*" -ai.a b y rcgulrtion.. Hcrwcvcr. whilc tf,cy zlonc

rrc dtsignar,ed courrs (^tbh-"") $d;;;cd b y tbc Miaisrry o f Jusdcr' tf,c rdoinist*ivc rribuaalr

arc desigaard coo.oitrco o, "oJJ* -i "'c "nt"h"d 
to rhc rcspcctivc oilisu1 i!.-rh:

;;"J ;;,r ,h& g,oop or td-ioi""'d'v.c uibui'L g:: P,".'11| "'..T1IH'3f*

il-;d.h-4-*bd.d"dd;Gn"pttr'""etaiiis oalv 'oen:nl' t o asocirte thc

Betd with rhc pcrsoo o1 ,tr. *t'g -iot'itics-iU"a "t 
**y dl'dn" (goruy',t'r- of the afhirs of srate)

dc Eroleaetorv Mcoonsdun io'oka th""b7 thc penicular po:itiou tnditioodly coi"y-d by *'
;'*TT;J;;:;,rh". gJ'L" u. ;r.pla subicct of thc constitucat pcr*crs o{ thc nrlcr

ia an Isla.oic sterc, oo. ceo setay sey 

"f"t 

hc ir tf,c pcrsoa cau'usad with carrying out thc s'as&tc of

I.-sf.ri;,, *"" U*gh hii autf,oriti ro do so ir oftco dcrivcd &oo thc fact that Lc sirply hrppcus to

*airf. p"r* - alo. It follo-r'r!.ti. .loo. could -.li&tc thc acts of stete officiels or uadcrak.s

thc corrcctivc firocrioru of thc 6rlc"eI procrd*c ,-dctcrrcd b y rhc ordiazry judicial proccss' At thc



4.3. OrgoizAnond Smrcnrrc of. Du-an al MaZalim t

Anicle 1 of rlc Law of Do-an zl Mapl;m stys" ' DtttZn al ]lazZlim is aa

in&pen&at admioistrative judicial organization direcdy resPoDsible to His Majesry

the King. Its headquarters shall be in the city of Riyadh and its PresideDt is authorized

to cstablish its bnnches according to the nee&.' This means that afur this law the

decisioos of Duht al MaTzlim ,ue trow final and there is no seed for aay furthcr

action to confrm it.

Ardcle 2 states that the DE wzn al Mazilim will havc a Prcsidcot cqud is stans

to a Miaistcr and a Vice Presideat or morc rhan one vicc presi&nt and a nunber of

Deputies asd meobers for assistancc Laving spccializc<t qu'lifietion iE Shafah '

There shall be sufficient ouober of eoployees 2ad ,rlrnini5l21ers attached to this

officc.a

The organizational stnsdlut of Dtoibt zl MaTnlim is as follows:

sr.oe dmc rhc dircct essociation of thc Berd vith rlc Kiag i htcadcd to uadcrscorc rf,c autoooay of

thc Board visivis orhcr governocaul insitutioss' Tbough tcchnicallT an orgao of thc trccutive' rhc

i-ta ""fif. tf,c o$cr imiaistrativc dbulels it aot priqy to 2!y Eiaistry of thc govcramcor Is
pJLt " appoiatcd by, ead scrvcs et thc plcasurc o[ tf,e Kiag to eLom aloac hc ir aosscr''ebLc'

irrdc.morc r[. noend zs rccoastitutcd b y thc ncv law occupic a positiou in thc civit uon'Shari'd '
iudiciry coopznblc ro thc tfighcJudicizl Coucil' thc hig}'r< orgaa ia thc Shan'ah coufi slstcE'
'(Gcorgc 

N. S?cit, A-o lstao;c Couocdt d'Sat Saudi AnbiCs Beord of Gricwoccs, 
''l 

rub lso Quttcrly'

Yol. 1, No. 2 (May, 1989), PP. 130131)

D Dr. Sa'Ecl bio Sa'ad Al Duzyb, Al Tafim 4l ++1 l'l na nbhah el Ari;vyab al bldiyyeb'

op.cir p.495



,1.3.1. Thc Prcsidcst:

. He is appointed by His Majesry thg Ki"g atrd his serviccs caa be terminated by

the sanc authority- He is respousible direcdy to the King'

. Thc Prcsidcnt shall have fuIl authority aad privilages o{ a Miaister es has beea

statcd iu concemcd nrlcs and rcgulations'

. He is the source of all reco--eu&tions scot by the Dlrraz to ottrer mioistreies

aad departments of the government'

. He is suPPoscd to supcrvisc all thc comminees and different &paftEetrts of the

Dafin, ia branchcs and its work as a whole'

. He is rcquircd to furaish an alaual rqron about tLe performancc of tf,e

institutioo to His Majesry the Kiag'

. He is also required to attach to thc anaud rePorq cases and decisions of the

DuZn vlhjrjh it took about dose cases'a

It may be norcd here that oo qualificatioas are deteroined by the law for the

Presideog cxccpt that he shall be appointed by His Majesry and shzll be equd ia raok

to e Mioister. Ideally there must be specific qudfications fo! the President' as are

,p."fi"d for his &puties. ln practice there may be no problem' because the one

appointcd for thc job by the Ki"g may have tf,e requisite abilities for the purpose but

a good legal system must have everythilg transparenr

?Ilasan'Abdelhh'Al Stry$,l fnfi,t 4l Q44rt' rt I Mntttub el'Attivvd al Sadiyeb'op'cit- p'

127
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The basic concept for the qualiEcations of the head of this institution may be

&rived &om the Islaoic legd tsts. Fundaoeatal among such torts is that wrinen by

Miwardi and AbE Ya'li- Mawardi statcs about tte ooc who should hcad Vilayat al

llaglim:

'Therefore, whoever is supposed to do this job should bc a mal of imponance

who is fua, highly respectd of high ooral staadards' with few desires and

very principlcd io the maacr of righ aad wroag" Iu t[is ofEce e sun srust

have tic Gerccacss and tlc firmacss ofitdgo""'t

Qa6AbEYa.la(aHanbalijurist)stiputataalrrr6g$gsamequalficationsforthc

incharge of VilAyat al Mzzilin, he says:

"Thc qadi who dccidcs tlc issucs in coropl'i"15 must be e highly respected'

inlluential rDan, a tna! of prcstigc, of provcn impartialiry, not greedy and vcrT

pious. He must be srong as an eagle but accuratc as a judge should bc"'"m

4.32 Vicc Presidens:

. The vicc Presi&nts arc appointed and teroinated on tte Royal Order afur the

recommen&doa of thc Presi&nt o f Dutoz al )'Iaznliln

:::
^ Nhwafia Al Allcan z! Sdlaniyyab, t:ul,. Dr. Aredullaf, Yatc, (Loadoa' Te He Publicatioos' 1996)'

P.5E

a 
Sa& AbB Yrli Muhaonarl al'$rxaya el'$rabaE, d'Abhbn ns@inl;ndb'( Cairo: 1937)' p' 60



. The vice Presi&nt acr as the Presi&nt in his absence and asists him in the

affairs which are enmrstcd to him by the Presidenr

. Thc dcPuties asd ocobcrs is Dtoitt zl Meltim arc basically givcn the status

of iudga of thc Sharfah courts' la& salaries' pcrls and iomuoities are the

same as that of othcr ludgcs' 'r

4.3.3. The Dircctor Gcncral:

He is responsible for over all management of the department'

5. Judicial Set uP:

.Thejudicialsetupistheadoinisuztivecourawhicherercisethejudicial

jurisdiction of r\e Duz*

. A uuobcr cif advison and iudicial acmbcrs haviag qpccializcd q"'lifis:ti6st It

thc field of shan-ah and srarutc law arc isdueed in this set up and in many

circles related to it be it commercial, adoioistrative or surunarT'

. Thc nuobcr of thcsc coo-oittees aad tfic type aod aree o{ their jurisdiction is

&termioed bY thc Prcsi&nt's

5.1. AdoinisrativeJudicial Coundl

[66erling to the Royal Ordcr of 1428 (2@7) in this regard there shall

be ao Arlrn i nistrative Judicial Couo ctl sthe Dua*

D H.r& .Abdellaf, N swrh, At Tdri"t ,t Q&r' f I Molelalt zl Arabiy|ab al sfid;yab,o9'cit

o.12t*tia. n. 129, Dr. Sa'iid bin Sa'ad fu Duryb, Al Tanlim el QalzT f 'l nanla*eh el Aabivvab el

g\diyyal, op.dc,9. a96



This council' shall bc formed within thc Board of Gricaances aod it shall

coosist of the followiog:

Presidcnt of thc Board of Grie'nnces' chairmaa' '

. Chid of thc Suprcmc A,l','i"istrativc Court, membcr'

. Thc oost scnior vicc Prcsi&nt, merober,

Four judges equal in ra* to a judge of coun of appeal aooiaatcd by a royal

or&r, members.

Thc Adoiaistrative Judicial Couacil' with respect to the Board of Grievances'

shall havc thc'samc jurisdiction as that of tle Supreroe Judicial Council set

fonh ia tle l.aw of the JudiciarY'

The chairmaa of the Adminiquztive Judicial Council' with rcspect to the

Board of Gricvasces, shall have tie auttorities entrusted to the chairman of thc

Suprcoe Judicial Couacil.

The Arlrninisuetive Judicial Couocil shall hold its meetings presided by ttre

chairroao of the council at least once svery rieo montts or wheqeve! lec€ssary'

Tte qouram for ttre walidiry of thc scssion of the council shdl be at least five

members.

Tte council's &&ioos shall be takea by majority vote of its oembers'

ln case the chairman is absent, he shdl be replaccd by the chicf of the Suprcme

Admiaistrative Courr
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.TtecouocilshallhaveageneralsecretariatanditshallselectageueralsecreEry

&om among iudges'D

6. Courts Undcr the DoZn al Mru]alimz

The courts ol the Du:an al Mafilimshdl consis of thc following:

1. Supreme Adoiui*rative Court'

2. A/minisuative Courts of Appeal'

3. Arlm in i<Uztivc COurts.

o Each court shall be composed of a chief and a nuobcr of judgcs aot lowcr than

the rank of iudge of the coun of appeal'

o fir{mini<ualive courts shall be cotoposcd of a chief and a sufEcient luobe! of

j"dgo.

. The Adsinistrative Judicial Council oay cstablish otLer specialized courts

upoo the aPProvel of the king

o The courts shalt erry out their dutics through spccialized divisions formed by

the Arlmini<uztive Judicial Couocil oa the recommen&tios of the respective

chiefs of the courts.

r Divisious of cach of the three coum shall have at least three members except

for the arlminicu:tive courts which may have single member division as well'

d lds of Der-o, 4t Mailim (Royd Dcace No. M./78 d.Ed 19.9.1{2t AH (Scptcobu 2m7)

Artidc 17.



6.1. Supreoe Admin istrative Court:

o It shall consist of a chie( and a srf6cieat uuober of judges not less thas thc

mnk of chicf of the court of aPPeal'

. The chief of the Suprcme Admioistrative Court shall be nooinated by t royal

or&r aud shqll hold the nnk of a midsEr'

. His servicrs shall only be tcrminatcd by a royal order

. He shall also roeet thc conditions rcquired to ocanpy the rask of a chie{ of the

coun of appcal, and is his absencc' the most scaior judge of the coun shall take

his place.

. The oeobers of the Supreme Admiaistrative Coun shall be nominated by a

royal or&r upon thc rccoo:ncn&tious froo thc A'l"ini<trztive Judicial

CounciL

o The Suprems f,'lministtztivc Court shall havc a general panel uo&r the

chairmarship of the chief of the court and thc mcmbenhip of all its judges'

o The mosr senior judge shal act on behalf of the chairma'a in case of his

absence.

. Tte panel shall hold its meetings uodcr the chairmanship of thc chairman or

his &putY.

=tn_ 
oln 

^ 
ol uor"i_( Royal Dcccc No. Mr78 dltcd 19.9.142t AH (Scptcobcr 200/) Anidc &,
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The quonro for the panel shall be at least rwo thir& of its oeobcrs iaduding

thc chairoan or bis dePurY'

Its dc&ions shall be uken by the majority vote of its members'

If any division of ttre Suprcoe Arlrninictrative Court' on any case uo&r

coosideratioo, dccidcs to supersedc aay grect&nt it or aly ot[er division has

adopted on any previous cascs, the issue shall be preseoted to thc Chicf of thc

Supreoc Adoioistrative Court to rder it to rhe general pand of the Supreme

A ',-ini<uztivc'Cbun to dccide oo.'

6.1.1. Juridictioa-

. Tte Supreme f,dmini<Uative coun shall bave the authoriry to look into the

objectioos to judgmens pased by thc A'lministrative Cours of Appeal if the

subjco of objection to the judgment relatcs to auy of the following:

(a) Violation of the provisions of the Islamic Sbafi'ab and the

regulations that do not contradict thc provisioos of thc Islamic

Shai'rt or erron in the appLication or intcrpreution of these

provisions and regulations includilg the violation of judicial

prccedents adopted by the Supreoe Judicial Coun'

(b) Judrpeuts issucd by a court havi'Eg ao jurisdiction to consider the

case i! questioE,

'Ibid. Artidc 10
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(c) Judgmcnts issued by cours that have not been properly forroed in

accordaocc with thc provisioas of this law'

d- Erroneous dctails or &scriptions of thc evcnt'

e- Conllict of jurisdiction betwecn th e cottrs ol the Du-an'n

(J. [rlmini<1116ivc Courts of Appcal:

These Coum shall review judgmcnts subject to appeal issued by admiaistrative

courts.

. Thcy shall issue t.h& judgpeau after heriag litigants in accordaace with the

proccdwcs sct fonh in thc Law'

6.3. Admi n istrztive Courts:

TLese courts shall have the jurisdiction to look into the followhg:

(a-) Cases rclatcd to the rights rclatcd to civil and oilitary scrvicc laws and

nrlcs of retircmcot for Bovcra'ocnt eoployees aad ttrose hired through

contracts by the governmetrq atrd indepcndent public cntities asd their

heirs and claioants.

O) Cases of objecdon filed by the effcctcd parties agairt finat adoinistrative

. 
dccisions ,ightre the bascs of such obiection is la& of iurisdiction, a

&ficiency io tle foro, a violation or er?o[eous apptication or

Ibid- Aritidc 11.
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interpretation of laws and regulations' or abuse of authority iaduding

discipliaary decisions and otler &cisions takeo by seoi-judicid tribuaa]s

aad disciplinary boards and &cisions taken by public welfarc organizations

and other similnr eotitics related to their activities' that is couidered to be

aa adniristrative &cision and the rejection or refirsd of al arlminisuative

authority to takc a &cision tlat it should have taken i'o accordance with

thc laws and regulations'

(c) Cascs of coopcosation filed by panics conceroed agairt the govenuneot

and indepeodent public corporate entides resulting from their actions'

(d-) C* filed by panies conclrned regardirg cotrtract-relatcd diqputes where

thcgovernoeotoranindependeotpubliccorporatee[tityisaParry

thercto.

(e.) Disciplinary eses filed by the corcemed atosy'

(f) OtLer a,l'"i"i.tratirrc disputes'

(g) Requests for the eaforceoent of foreigp i trlg''enr and forcigp arbitrators'

judgueos.

The courS ol the DuZn EuIy trot hear rcquests related to sovereigp actioos or

objections filed by individuals apinst iudgmeots or &cisions issued by couns

or legal panels which are aot govcracd by rhis law and whose judgrneas fall
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within thcir jurisdiction or related to &cisioos issued by the supreoe Judicial

Council and thc Adoinistrativc ludicial Council

6. 4. Jurisdiction Conllict Q6rnmig146;

If a suit is brought bdore 
^ 

corrtt of the DuAn and the same suit is also

brought before another body haviag iudsdictioo to decidc oo ccnaia disputes'

and if both couns do uot rclhquish iurisdiction ovcr tle zuig or both dccidc to

abstaia from hearing it, a paition shall be submittcd to the Jurisdiaional

Conllict Comminee which shall bc formed of thrce ocobcrs:

A Ooc meober &orn the Supreoe A/miniqetive Court to be sdected by the

chief of the court'

B. Ooe membcr froq another body to bc selcctcd by the chid of aaotLcr body

C. One member from the Adrnini<uetive Judicial Couacil selected by the

chairman of t[e couucil who sha]l act as the chairoaa of the said committee'

This committee shall also have jurisdiction to &ci& the dispute which arises

ia respect of thc eoforccmcot of rwo coof,ictirg fi'oal iudtoests' oac o{ which

is rendered by a coun of, thc DuZn and thc other by the othcr body' Thae

suits shall be d€ci&d os in accordaace with the Provisions and proccdures set

fonh in the Law of the JudiciarY'B

'Ibid. Anidc 12'15

203



The rules of servicc of the judicial membcrs of the DuZn shall be tlc saoc as

cnuaciatcd for thc mcobcrs of Shari'ah Judiciary ia r:hc Law of Judiciary' So

io this regard the ]rzq of Du-an zl MzTilin states the following:

'The rails of the Board iudgcs arc tbc sane raaks of iudges sct fonh ia

the law of the Judiciary and shall be treated witl respect to

reouneration, beoefits, bonrses aod allowaaces in line with thcir equals

undcr tLe Law of the Judiciary' Appointoeot' promotion' tnasfer'

assignoent, dcputatioa, training vacatioos' inspection' discipliniag

dismissdandt.flnilatioooftheBoardiudgcsshalbcioaccondance

with the procedures set fonh ia the Law of the Judiciary'"s

6. AdvisorY Comrricce:

It is a consrltetive forum f'or the fruZn whelever thcre is a uccd for

consultation io legal aad procedural matters'''

7. InvestigadveCommitrce:

ff,i5 66rnrni666 is asigped investigtion in issues which come fonh before the

DuZn atd somdgres ia thc relcvant ruIes in tle uader consi&ration issues'

8. Research Comminee:

As is clcar froo its namc, it is taskcd witl rcscarcL'

E lbid- Anidc 1617

^ fi'qfi1iir-t*tl al'Anbivvd at Saad;veb'Mi$itrv of Jrsticc' p'1s2'



g. Officc for general dairs:

A ouober of skilled eoployecs and admiaisrrative specialists are atached to

this officc. Thcy hendle the sccretarial' fioancial asd adrninicuetive affairs'E

10. Branchcs of theDoZnz

. Thc headquart ers oI Dutut al l'hziim is in Riyadh'

. The Presi&nt cao dcci& the cstablichmcnt of irs brauches according to the

need

. Tbe President shdl selea hcads of the braachcs from aooog tlc members of

the DuZnkecpitg io viev gradcs of of6cials in the cooccrncd brasch'

. Tte Presi&nt shall &teroine the authority and jurisdiction of the heads of the

brandes.s

onthcbasisofthi"authoriYandkccpinginviewthcpublicioterestto

make the procedure of claios easier, severzl braoches of the Duzn have been

esablished ia other cities of like that iu Jeddab' Da'oaao and Abha'

These branchcs have becu provi&d with frrll adoiaistretivc sct up aad they arc

acdvely connccted with the headquarters's

AfterhavinguademoodthesaudiDluanalMaz;limitappearsvcry

clearly that fuodaocnully this is a s,'stem a'lmi"i<tt?tivc i"di"i"y' although

E Ibid p. 153
E lbid. p.129
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the focus !5 9a mahrl"'ini<uztion' The difiercacc betwceo this sysero and

other systeos of thg Q6lu'lcrnan tike that in Pakista'a and the Britaia is that in

casc of both Britain and Paki$atr servicc loaners are out of the iurisdiction of

the ombu&rnln's o6cr. The rcason is very dear aaoely; ttrose cases tlre

either hcard by the ooroal judiciary or by the serviccs tribuoals established for

this purpose panicularlT. $6 thi< i5 a oajor differencc betwcea the DuZn al

Mazzlimaod the institution of the Ombudsroan'

One thiog rhat is differeot is that corruptiotr @ses ate also hcard by th

Du-an al Mazilin which is not tle casc io Pakisten' where it is the domain of

noroal .iudiciary or at tisres tf,c domain of qpccializ:d courts like those

working undcr Natioaal Accounability Bureau'

Another main dificreacc is that the Oabudsman's Office does trot have

a hicrarchy of courts bcgilgitrg &oo lower and goiog to the supreoe coun as

is the case of. DuZn al Mazilim' Tte Ombu&man Office may have regiond

officcs or branches or, for that oatter, the provincial Ombudsoan's offices but

it does not have a court rystem. Reason being that it is distiEguished from the

nomoal judiciary. But in c se of D@-4r' al Mazilim it is very much part of

judiciary but its specialization is mattcrs related to a'lrninistrative &cisions of

the governmental &partmeats. So the big distiaction is that in the case of

Ombu&man istitutiou the prioe goal is to {aciliete and help out the



aggdcved cottrslon cititn afinst aay maladministration which take plece

because of negligeace, dclan ioaction' miscommunication or abuse of power

by an adoinistrator ia a govcro'ocntal departucat whilc in ase of Du:an zl

Mazrlim thc oain purposc is to urget oaladoiaistration but its ca'ovas of

jurisdiction is vast which iaclu& the eoployees aod their sen'ice maners' This

has, probably, ukcu thc gcnenl pubtic's griev"rnces a bit itr thc beck waters'

As long as a complaiot comes to one of the courts of Du'or al Maznlim'

it is now sub judicc aad h'o to be dccided according to the nrles' There are lirde

chaaces of idormal resolution of the ese' Vhereas in the case of Ombudsma!'

in Pakistan for eremple, rnany cases and disputes are resolved otr ioforroal basis

at an early sagc beforc enteriog ioto the intricacies of legal complexities'

From Islamic point of view the spirit of, wilayat al Mazalim docs erist

there as tf,e people at the helm of affais io the goverament dePafiEents are i'o

fact i'fluential ones and they aeed to bc a'lled to account for th& &eds when'

panicularln an individual or group is aggricved by tlose &e&'

11. Performance ol DuZn al Ma?ilim:

To discuss the pcrformancc of DsZn al Maziim it is ncccssary to have its

anoual reports before the eyes whi& givc you an oppomuiry to evaluate the

performancc in thc tight of facts and Ggurcs about the comPlaints registered and those
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solved on yearly basis. Unfortunately no such repom were found duriag researd on

the topig neither ia [braries aor on thc i'nteraet' Evco ttc Saudi DatZn al ]lazilim k

yet to launch ir official website' othcr rclcvant dom also failcd in tLis regard'5 So

rcsort has to be made to some news itcms fouad on tle intcrnet about the &cisions of

DuZn al l[azilim. Thosc reports show that there is an active rolc plryedby Dtfin zl

Maqilim o anrbroala'lrnini<tration aad cornrption in the governomt &partments'

In one such asc DatZn al Mazilim issucd its verdict rcquiring thc offcials io

the Health Mini$ry at Jawf region to pay dues to a nurse who daioed tte pa1'oent

against the Ministry a year ago' According to his claim hc was tranderred to a hospital

ia the r6ioo but was not paid tLe 'traoJer allowaace' ia spite of him &maldiag it

from tle Ministry for more than trso montbs' Tte irresponsive anitude of the

Midsry officials made hio go to a co'xr of DuZn al Mazilin that ed"incd his case

{or heariag. During the heariag the Presideat of DuZn 4l lvlazzlin' in the Kingdom

traosferred his case to asother three oeobcr court where thc heariag contisued for a

wholc year. The represeatativc of thc Mioistry &fended the decision of his

department but could not producc any prool to substantiate his clain' The hearing

was prolonged duc to his requcss that hc should be given more tioe for furnishing a

E Thc compilcr of this disscrutioa visitcd saudi culrunl offcc iq Islaoebad for collcrtios of relsvaor

matcrial but w'rs ao, -.orrt g"d Uy tht 
'reff' 

E" ht ot' oot pcrmincd to have a look on thc libnry

I*a-,b*+ - ;*ia.. rcld ij- tLJt [itt7 i' oot aa ordcrlT ose aad thcrc is uo aobitioo ou rhc

".nif Oi-"ma.ft thcrc to updetc it or bria6 ncw books thlc' Th-e compilcr also df t ft'**
L;.;;t*-..tt L ;;"rr---ry J. p'rtiaacc rcpors' if.any'.&om thc Kiogdom by vritiug to

iC", r.i-f c-.. f", io..r.f' t i*di -d t ooo'S"t'di &icod Gerc but' u'oJorooatcly dl iaiveh'



proof. Finally the Court decidcd the crsc io favour of the nurse' 6ki"g the i"istry to

pay his dues. Ttis decision paved way for rwo hundred more nurses of the departoent

io &im the samc aoouat as tficy also qudiEed for the sane's

This case is an indicator of thc multiplyin E fiect of' the grievaoce redrcss

systco in a state- In 'his case oae Pcsotr complaingd aod oadc a lirde effon and the

&cision in his favour bendned a large grouP of PeoPle vho wcre suffering becausc of

the oaladoinistradoa of the &partoeot' This decisioa did aot only beoeit the group

of nurses haviog the same grouads f61 claiming the amouat' rathcr it ouss have been

persuading for the hcalth departrocot ia the Kiugdoo to review its adcioisu?tive

rules, the attitude of its officials and to ioprove theo to save its facc io the future'

Accordiog to aaother news itcm published in daily 'The Riyadh' on July 07'

2@9, DuZn al Mazzlim gave its final verdia in the case' which continued for more

than four years betc,een a govenloent dePaflocot and a trading company' According

to the decision the &panmeut has to pay SR37 oiltion to thc compaay as reot of a

resideatial compler baviag 280 lesidcodal units' The Bovcnrrnetrt departacnt has

vacarcd the said residential complex without giving due noticc to the owaer i'e' the

traditrg conpany. So the company claioed the amount of rent for the year iu which

the complex was rracated- Ttis case was deci&d after four years of hearings'p

- rao,zt*.r.as"uacrcoo/o"*s.php?*,s*!tTei:!1197. accs'.* 612010
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In another &cision the Doat al MazZlim rejeAed the clai'" of a saudi citizcn

against a coro.musications conPatry in thc Kiugdom on the grouod that it was not a

goveromeatal dcpartroent tror was it haviog an indepeadeot legal persooaliy' Thc

citiz@baddeoan&dcompcnsationforhavingsuffcrcdpsTchologicallTafterhewas

called by the sea:rity agetrcies for a comphi"l against a cell phonc rcgistcrcd in his

na'n6. Jls citizeq waoted the company to bc called to account because there were

Eore thatr 10,000 conaections registered ia his naoe without his knowledge'

obviously because of the loosc poticy of regisuation on thc part of thc company's

L.2(IJ7, fru:att al ]la@lim fot thefirst time heard the case fllcd b7 a Saudi lady

agains the Presi&nt of. At Amr k 'l tta t*f wa al NalTy 'an al Mttnktr daanding for

the rcstoratioo of her right as a Persoa aftcr shc suffered harassment at the hatrds of a

Eember of the &panoent and after a coufi i[ Riyadh rcjected hcr previous plaint ou

the grouod that those respoosible for thc accourtability could not be held

accoustable. The lawyer of the lady Abdurrahmaa al Lahim Advocate cxplaiocd that a

coEEoiEee was formed coDsising the adoinistratiou of Riyadh Region and a auobcr

of orter govcrnmcatal &partments iocludiog the O6ce of rfie Presidcnt of Al Amr bi

'l Ma'rrtf ua al Nal.ry'an'l Mnhzr to investigatc tle problcm and as a result the said

ofEcial of the departoent was coqvicted and ueccssary $ePs were takea agaiut hi'.'

Mr. L^ehio addcd that the lady filed the casc in thc High Coun of Riyadh and thc case

n hap//sre.kabar.vslagrreacdoa-5f, or'i&1246htol' ecccsscd: 6!2010



continued for quite a long timc, anid the dors on thc pars of cenaia circlcs of thc

sociery to persua& the lady to give up he1 daim- But the lady was shocked wheu the

said coun gave its verdict to thc effect thet tLe oen of accountabiliry could not be

held accouatable. He added that the basis for tle verdict was a legal opinion givcn

More forry years that those rcsponsiblc for thc accountability werc not held

accoultable. Ary*"y the lady did not acclPt this verdict and insisted on her &roaad

for the restoratiotr of her personal digpity' The lawyer ad&d that the dcparteeat of

Al Amr bi 'l tdz'mf ua at Nal.ry 'an 'l Mntzt 's like aay other governoeot &PafiEteot

and the officials workiag in it uke salaries and like any other of6cials of the

governmeot sxly be right or wrong io thcir &cd:'e

This case shows the iovisiblc impact of thc work of Du-an d Maznlim' Tbe

lady whose claim was rejcctcd ia tbe oormal i"di"i"ry did not stop aad was

cncouragcd by rhc Duan al LtaziJim and its work to resort to its coun' This is the

impact of grievaace rcdress slstco which cao not bc mcasured tlrough any oeans but

froo such claios of individuals it becomes clear that there is an 
'wareness 

on social

level about the pcrsonal digoiry atrd that the general public have a trust in the

iostitution of the gricvaoce re&ess'

In Septeober 2OO7 DuZn al MzTZlim issued its fioal dccision agaiost the

Midstr,, of Tradc duc to its ucgligcuce and lack of anention towar& t.he pricc hiLe of

ascws/snvilv.phplAdD -.1q!2 acccsso& 612010



food itcos and other co"""odities and a hike in the reots of propenies accompanied

by fraud in business oaners. Thc casc had bccn filed by advocatc AEin Tahir Al

Badiwi TLc p'l"io.iff h"d 
""-""d 

tLc Mioistry of Tradc for thc followi'ug:

a- Negligencc of thc miaistry officiab regarding tle supcrvision of markets

' and tra& ci:ntres a.nd that of the prices which caused an iaflation of more

than 50 %.

b. k& of warniags to tLe tra& ccatres with resPect to the undue price hike

and la& of punishment of those who violated the nrles

c. Lack of suweillance of markets for keeping a check on commercial cheatiag

aad lack of puoisheoent for those who coomitted such fraud a situadon

which encouraged chcathg and coomercial fraud

The complaioant &manded the following:

Removal of the Minister &oo his post and holding hi" accounable'

Accouatability of thc concerned officials of the oinistry who neglected

their dury

p,rnich'nga1 of all the trade cctrtres indulged in iXegd pricc hike aod

imposing fines upon them aod to use that Eoney for the welfare of the

public who suffered because of tle inllation.

Qesuelling thc priccs of consuocr producs down to the lcvd before tf,c

price hike i.e. at 50%.

a-

b.



e. Activating Consuoer Protcction orBarizstioa aod its patronagc by the

MiusitrY of Trade.

Ttre cowt of Duht al MaZnlim held the following:

a- Referring the Minister and his asistants to the Coasultative Assembly Ior

hisaccouotabilityandforinvcstigationoftheaccusatioosleveledagainst

thco,

b. Punishment of rhe coacerned ofEcials of the Miaistry for aegligencc,

something which causcd the u[duc inllation

s. Asking the trzde mini<tty 16 p.nisf, {I tf,6 tra& centres who violated rules

with reqPect to P1i66 hiLs,

d- Asking the mini<try to briag dorn thc priccs oI thc co[suoer Producr to

tie previous level

e. Punishing the properry ofEces that iucreased the reats of the propenies and

applyiag law to theo. "o

Theplaiudffvassadsfiedviththcverdictwhiletherepresentativeofthe

minisrry said that the oinistry would filc an appeal against the decision'

This was ia fact a revolutionary &cision of Duin al ]'{zzilim ia a countrT

about which there is an ioage that the high ofE.i,l" migbt not bc cullcd to acrount. It

could not be found out what was the result oI appeal filcd by thc ninistry and

,, rccrrsc& 82010
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whether tbc court of appcal upheld the dccisioa of thc lowcr court or acccptcd the

appeal but most probably it should havc not accepted tf,e appeal at least completely'

Such &cisions grvcs rcal counge to the citizens to raise their voicc agairt the

oaladniaistratiou of thc govero'mcnt departments because they k'now that there is a

forum which would pay atteution to their griev"ances and would bring forward some

solutioD-

There roay be so many other erampls of the dccisions of Du:at al Maznlim i

tf,e Kingdoo but ttrc above mentioned suo-6'ries of few cases are e[ough to Bauge

ttrc pcrforoaacc of thc istitution' It is quitc clcar &om the &cisions of fruZn al

ilzsilim that there is no hurdle ia tie way of a citizcn to compLinl against any

Bovenuneat dcparuoent or official' vhoso€ver he oay be' aad his grievance is

rcdressed- The latest io rhis tisr is the admission of case against the saudi lnterior

Miri$r, for illegally keepiag io prisou a huoaa righs aaivist Dr' Abdurrabman bil

Abdullah aI Shaoft5, somcthing which ncver hrppened beforc ia Saudi history'"' On

r[c otler haud people have been disappcaring at the hands of Saudi sccuriry agcncies

but no one could dare questioa any srch move of the govenlmenl !7ith the admission

of the case agairst lnterior loitri$ry now that taboo ha< been broken too and it is

b*awsc oi DuZn al Ma4ilinsuch an atooqphere has surely a positive impact oo the

advancement of the society as a shole becausc evcry individual ia sucf, a sociery

!lr acccssod: *1



works for the betermcnt of his personal coaditiors as well as for the collective

velfare of the society with a scnsc of satisfaction that if soEeotrc darcs to violate his

rigbt, it wil be restorcd by thc institutioa likc that ol Duzn al Mzzn]im A sociery

wherethereisnonrleoflawandjusticc,thcrccanbeuorealprogrcss.

12. Conclusion:

To conclu& ih;s chaPter the Elaia points arc srooed up in the followiag:

. Tte foua&r of the modern Saudi Arabia King Abdul Aziz was miodirl of thc

fact that thc judicial systcm should be oac whic! caa keep pace with thc

requireoents of the present sociery'

o It 1927 fi.rst formal Judicial Systcm was csublished by him in tte region of

Hijaz onln replacing there thc tnditiood inlormal jud'cial foruos'

o la 1957 a judicial system bascd on Sharlah was established for the whole of the

Kingdoa. This was a dual system having rwo rypes of courts; onc that was

called Sharf atr Judiciary and the orhu Dudn al Mazilim'

o ln 2005 and in 2@7 maior ameo'l-'etrs were introduccd in tlc Law of

Judiciary.

. ln the new qrstro a High Coun was established which replaccd tie Supreoe

Judicial Couacil as the Highes Court, though thc administrative authoriry

remaioed withia the punriew of Suprcmc Judicial Council'

215



The essence of grievance rcdress cxisted io thc Kingdoo froa the Yery surt

whea King AMul Azizhaageda 'compleinl f,6a" ou the gates of Royd palace

invidag the public to drop aay compleint against the maladminisuation or

abuse of power by any govemEetrt of6cial' The kiag personally supcrvised the

redress of those grievaaces.

b1953fru:attalMazntimwasestablishcdasagattechcd&panmentinthe

CouncilofMinistersbuthardlyaft*rayearwasitma&auia&pca&at

institutioa.

ll.z@7,with the a-mendmcat in tle Law of Judiciary' thc Law ol Duzn al

Jylazilim qasalso ""euded- Vith this zmendseat Du:an al Mazzlim becaroe a

firll fledged syste6 ef 2r{minisuztivc iodicitty, having jurisdiaion to hear eses

of public complaints agailst govemncnt ofEcials as well'

ln thc new ryxem DuZn al MaTtlim uow coosiss of Supreme Adminisuadve

Court, Amiasitrative Coun of Appeal and Arlmini<uztive Cours'

From Shari'ah pcrspcctivc fruZn al Mazilin is doing thc saoe job as that of

WtlZyat al Mafilim is the Islamic history i'e' the accoustabfiry of public

servan6 for loaladmidstration or abusc of power'

The perforoanc e of DpZn al MazJlim is no doubt satisfactory and it appears

from the dccisions of differcnt cascs that it is ioproving witf, the passage of
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tioe and with the increasc io awareocss oI public about their rights and the

wotk of. Dutut al MaztJim'
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Chaptcr Four:

Pxhame*ery Ombudsman of the United Kingdom

Introducdon:

A-ooag the Europan couatries Swedcn pioneered the institution of the

oobu&oan but soos the Uaited Kiagdom followed sit aod established the

iostitution. As the parliament is very much powerful ia Britiaa' so thc institution was

ma&subordinatetotheParliaoenrltsperformanceissupervisedbyaSelect

Comoittee of the parliament ou regular basis and improvements arc made in ia

working procedures. Since is inception iu work has been apandcd a great dcal which

is the proof of its usefulness' The curreut chaptcr &scribcs the &cuostances which

ledto.itsestablishcoeot'elaboratesitsworkiagproccduresandevalvatesils

performance over rhe Years'

2. Background of Bridsh Ombudsmau

Rc&ess of the grievances is ooe of the besic forms of admiqistration of lustice' No

civilized sociery can sunrive without ir There is a saying frequendy quotcd which

says: A state oay surrive with b6deliry but it canaot sunrive with injustice' Thar is

why t[e United Kingdoo which is a leader of civilizadon in Europc cannot erist

without su& a systrm, rhus ttrere docs qist a sy$em which firlfills the purpose of



grievance re&ess; that is tte istitution of Parliamcnary Ombu&man)'fiowever'

before rte creatios of the Parliameatary Ombu&man the maia safeguards for the

citizcn agaiast opprcssive or faulty tovcrtrncat wcre the followiag:

a- Judicial review 6f administrztive 16i6a

b. Right of appeal to a tribuaal atai!$ a'o adoini'strativc &cision

c- The opportunity of uking Paft itr a pubtic inquiry held before a ini<try's

decisios was ma&;

d- Redress by parliaocotary rocau with the aid of a Membcr of Parliament

e. A reques for admioistrative review of a decisioo dready takco

- *;r*. .t * *ort ;ot allow quoting all thc clctrilcd accouas vhich havc bccn writtro

about thc beclground rcesoqs for ;;;ifth-L of Parliamcssry ombudsoea ia thc Briteia'

Rdcrcnce 1o, cra-dc ll.y u. t"al "Jio t r' stat"y' onbds^'i co"'pa'a poodoo 'ordord

Univcrsiry Prers, 1978)' l,t scaevirim 
"-6J*;; 

A Publit sxw'.(opa Univairy Prcs' 1994)

Scocvirenroc, fubtb se*itc ""d ;:d-;;rrl* Jtoie, (doil-dord Urivcrsiry PrEss' 2002)

Gregory aod Giddir F,lt' o*"ait" ;-i-tittn'' n-"a(l* Politics Publishiag ' 
2002) Hillaric

il-=# cr^"'t- rJi -a l*o;'wo'inlao' (Londoa: Routlcdgc'cavcodish' 20o9)

Mrrshall Gcoffrcy, Thc British ;;;;; a-t-itd"tt'' for ed-i"i"t"ti oo' Atnuh of tk

Aacrtun Acdany of Potiti.4t "'d 
s;;-st"vS' ln 

' 
r! ! iuu.&oaa 

or Citiza's Ddcodcr': A

Modcrn Iosritution Qtt^y, oe$, ppltlil;lltJ+ Sage Publicatioor' Ioc- in essociatioa sith rlc

Amcricaa Acedcoy of 
- 
P;it;J il sod'al scicocc' rvrihblc 't

iUil7***.istor. orylszblcloatu) ^ucl'* 
ts/totz(xD ' Gavia Drerrv ead Carol Harlow' A

'Cuttiag Edgc'? Thc Parliamcatty tt-i<oot' -d t"Pt '7k 
Modqn I4s' Ra)ia"' Yol' 53' No' 6

Nov.- 1990). oo. 741769 , SLtLttlt Ptili"hing for Mod'rn hw Rcviss avaihblc at: <

H;i#ffi;; ,gsr*;t"ttrr,ext' , t' F Garucr' rbc British o.obs&oaa '
Tk Uti*oity of Totoato t . 1"'')i"itt 18' l'io' 2 (sPdug' 

1?6E)' PP' 15s16'+ hft*j bv'

ul"#, .ir""""tt p'*, 
^-;rjii'-"'Gzl"'*''l+*tozgtEls2526g 

asd David wrlli'fr"

Parliaocatary commissioacr Acr ;;;;: rb'-ffi Lt R^Lt R"Lt' vol' 30' No' 5 (scp'' 1967)' pp' 517-

551 circd rt 1 abovc.



Each of thc abovc proccdurcs migbt bc dective in some sin:ations but each has

its limitatioos. For eraople oany discretionary &cisions affectirg the irdividual are

madc without the possibiliry of rccoursc to e rribuoal or inquiry' Judicid rcvicw is

cxpensive and ofun uocenein aod is uot idcal procedurc for investigating thc process

of ofEcial &cision makiag. Parliameatary Procedures are not 'well suited to impanial

Gndiogoffactso!totheresolutionofdisPuttsaccordingtosoundprinciplesof

admiaistration. 
r0

Aaother angle of looking at the iostitutioo of the Oobu&-" is that it

reflects the iacreased aaiviry of the conttmporary State' As the state became more

engagcd in everyday socid activity, it incrcasingly impiagcd on' aod on occasioas

conflicted with tLe individual citizco' Courts and tribuoab were availablc to ded with

subsuativebreachesofpanicularrulcs,buttherereoaiocdsooc&quietasthe

possibiJity of tbe adverse effec- of the implemcntatioo of gencral state policy on

individuals. If tribuaals roay be categorizcd as an alternative dispute resolution (ADR)

procedure to the ordinary corT t sy$eEr io relation to &cisions ukea ia breach of

rol"g the iostitution of Ombu&man rePresetrts a procedure for the re&ess of

complains about the way ia which those &cisioas have been ' Lco' It has to be

admined' however that the rwo categories overlap to a coosi&rable degree' The

,uA\f.Br.dlsf,andK-D-Eriog,,ConnifitioutandAdminisrratitx'LarofEdinburgb:Addisoo

Vcslcy bngman Ltd Engt'"d' 1998) p' 756'



Ombudsman procedure, however, is not ius an alternative to thc court and tribunal

system; it is based upoa a distinctly diffcreat approach to deali'og with disputes' lndeed

in the Parliamentary Comoissio rler Aa 7967 ' 
which esablished the positiou of the

first Ombudsman, provides ttrat cooplainaats with rights to Pursue their cornplaiats

iu eittrer of those fon:.ms will be preclu&d froo mnki"g use of tle ombu&man

procedure."'

The office of Parliamenury Commissioner for Admini<uetion has been

creacd as part of a de[berate effon 'to huoauizc the admiai*ratiotr aad to improve

relations berwecn Vestmisstcr and Vhitchall' on thc onc han4 and the iadividual

citizer-' These words were used by Mr' Harold Vfuon ia a spccch at Stow market in

luly Lgu.Sir Edound Compton, the first holder of the ofEce' formally took up his

duties on April 1 of this year, thougb he had' in fact' acted as Parlia'menury

Coomissioner desipate since the previous year' The starute und€r whictr he works

the Parlia.oentary Corooissioncr Aa' 1967 is thc Uaited Kingdoo's contribution to

the Ombudsoan Experimenq a'u exPerimc which has arouscd and contioues to

arouse world-wi& ioaurar,. "'

The Britain took the i&a of the Oabudsman from Swedeu and the main

;"- t 
"tcr 

-*."id -"" Tk Englith Lqat Syetit' (Loodon: Cevcadish PubGhiag Ltd 2ooa)

tglrfl V Liaos, Parlirmcotary Coooissioacr Acr L967' 7k Modaa L/4' R','i,as' Vol' 34 No' 5

(Scp. 1964' pp. 517'55, sttJ T P"u['h-g for Modcm I-ec' Rcaicw' aveilablc ac

';&ie;'r*.',1*t lglvtl ) acccsscd: Lel 10/2@e
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purposc willi to check the mala'lminisuztion of thc governEcnt departments' The

qlcstion reoains to be answered that what is in fact '-'Iadministatioa'?

Eveo is the Parliancnary Coooissioner Act 1967 this term was not defined'

Richard Crossoau illustratcd it as iavolviag rudcaess, iaeptitude, delay, wrong advice

and loss of docu-rocn6. Io 1994 \tritliao Rcid a scrving Parlia'oentary Co-"'iqsioner

aneopted his own dcfinifies which encoopassed; igporing valid advice or

disregardiog relevant coosi&retions; failing to offer re&ess; failure by management to

oonitor coopliaace with t&qu"tc procedures; cavalier disregard of gui&nce which

sas iatcnded to be followed ia tLe intercsts of equitable Eeattnent of those who use a

service; and failurc to EitiBatc thc cffects of rigid adhercnce to thc lcttcr of law wherc

that produccs oa.oifestly inequrtable treatmenl'r6

Maladministratioa rnay also be explained to be e situation where tlc

pcrformancc of a goveramcnt &Partoeat hes fallen below acceptable sta-odar& of

ado.inistration.srT

!r. Michacl T Molt, cotniutio,ul t@: 7b Mnbin ly of tltc gouramcnl (Iaudon' old Beily Pras'

fil&"j,.-r. of oelzdo.iaistnriou oey bc fouod ia rhc onbudsaaa's rcPons' TLey iadudc

failurc to givc cffcct to assuraaccs Si'i to'" citizca; iacorrcct advicc about saial sccurity or ur

oatt"rs; hilurc to givc propcr tff;'; ; JtP"t-;ds-policy guidaocc; dilatorT colorrcmcor of

reguletions ageirst asbcstcis; aa*ito itrt-fii-tdituZ Ly to tlc prcss and making of

nirlcadi.og stltcrucnts fy " -ioi*-t r"'tiJtt Ia tgir' liooc ofEcc olEcids rrcre criticizcd

;*tr?* ;;;f"ili to d""l P;t;tt;tth coop}hs &oo.a priroocr tf,ar his cooviction for

murdcr bd bcco based on caidclct fr; fJrcasic scicotist whcc cvidcac! i! othcr uials w:s k'sovr to

bc incompctcot aod uordiablc. s.t' e"Viraaty, -a {!'E11e.: Q*iattioul ad Administtttitx

;;.* ;.;A -a O"Ua raiv' Carv sle'ppcr aad David Kdlv ' 
Tbc EnsEil L4'l S:lnai' oP'cic

p.368



It is inefEciency or any other form of bad practice zuch as excessive delays io &alilg

with individuals' affain, discounesy, iocoopctcace aad bad advicl etc'"r

Accordhg to others it covcrs bias' neglccc ioaneotioa' &lan iacoopetence'

incptitu&, arbitrariness erc' ln other words it is fautty administratioo or incffccrive or

ioproper oaoageoent of afiairs''lt

The Parliaoeotary Coomission for Administratiou itself &fined

maladministmtion as poor admini<trztioo or thc wrong applicatioa of rules' F-ramples

inclu&: avoi&ble delay; faulty procedures or failure to foUow correct Proccdures' trot

tclliag the hdividual about appcal righrs; unfairncss, bias or prcjudicc; giving

Eisle..ling or inadequate advice; re{rsing to arsser reesonable questions; discounesy;

mistakes in f,u.lling claios; and not offering an adequate remedy where one is due' ln

reality thc &fects most coomonly fouad in the coatext of cxecutivc a'1"'inisuztivc

action are failing to provi& ioformatioo' misapplicatiou of dePartocntal nrles'

misleadiag advice, uniustfiable delay and inconsi&rate behavior''a

Ao erample is the Crichel Dovu casg where a landowner complained that the

Ministry of Agriculture had rcfuscd 1e hend !4[ 16 him aftcr tLc war Part of his land

which had beeo requisitioned duriog tbe var and was no longcr required by the

; r*, t-r*, 
""*"'*t 

od Admlnistrati* Izro (Glasgow: Pi-" Publishiag' tIK'

1996).p.218
rr?IRca4,{.larlconttitttiorr4lL4qTdb@L(-oadoo-HL-TPublicetions'tIK'199E)W'21+211
;;;'&;i;r";*o;ntoo' ll,oaoo' Swc"t ardM2rsdl' UK' 2003) p236



}filistryforthepurposcsforwhichithadbccarcquisitiooedlnthisparticularcese

the Minisrcr was ioduced by the outcry to hold a dcpartmeotd iaquiry' which

criticizcd thc conduct of ccrtaia oEcials ia the Ministry, with thc resrlt that the

of6ciab were roovcd to diffcrcnt work and thc Minister (although not pcrsonally

iavolvcd) resigped froo his of6cc. Ttc citizcat only rcmedies at that time werc for

his Member of Parliament to ask a question in ttre House, to raise the mattcr ia the

debate on the adjournment or in dcbates on suPPly' to correspond with thc Mioister

or to persuade the Mioistcr to hold aa ad hoc inquiry'nt

In the late 195G thcre was iucrcasing coaccrtr over thc operation of tle

edministration. Thc crichel Dovn afiair vhich vas a catalyst for thc establishment of

the Franks Coooinee, proved to be outsidc thc tcros of referesce of that

Coomittec. In 1961, The Vhyatt ReporCz was published which madc tso

sugeaioas' There were rccoro.qes&tions for the establish-eat of a 'Geueral

Tribulal'to deal with "'i'ccllancous group of appeals' This suggestioo w?s oot

"dopt 
d The repon also coasi&red the possibility of machinery to deal with

oaladoinistretion that is drcisions taken with bias, negligendy, unfairly, etc'

uO. Hood Phillips, Paul Jaclson l.od' Pari& Lco'pold' Cortiistit"'al d'd Adminirnsiq I4@

fi,oodon Swcet and Mrrrclt UK' 2@0,PP.757'758
E lo trss thc British Scction of thc l".ii.t""a coomissios of Juriss' IUsncS csabli:hcd ea

ioqoiry ioto gricrroccs rgeinst 'rlmin;'mtion Thc rcsultast rcpon , 'Thc Citizca aad the-

.l,i"ri;r*,1"t' rr:s a;Er;rds czllcd ., Vy:tr RcPorc Scc Hillarie Bamctt' c;or,rrtiution4l tnd

klninistrz*x ba4 fuoclon: Rouddg+Cavcodish' 2009')



\rhile thc courts could ta&Ic soEc of these, others might not be reviewable or

such night be inappropriatc.E

As the rcpon sated, thcre appeared to be: ""'a coatiauous flow of relatively

min93696pllin15,trotsufficieltthcoselvestoattractpublicintercsgbutneverthcless

of great imponance to tte individuals conccrqed, which give risc to feelings of

frustratioo and rcseotment becausc of the i*&qu"ty of the erristiag o6235 6f 56aking

redrcss'. Thc eristiag machiucry was fouod uafulElling the ueeds' parliamentary

Qucstion Time was iaadcquate to &al with the volume of problcms arisiag; if a

complaint was made direaly to the govcrnment &partmeag thc &partmcnt

investigated the complaiat ; if a member of Parliament attenPtd to investigate' hc

could not gaio access to all &partmenal docuoentation' Accordingly tle repon

advocatcd g$abli.hing a PcrElaneot offce indcpcr&nt of the erccutivc and

ac.outruble only to parliamcnt The repon also recoomeadcd that a Sclect

Qernmi6gs should be established to consider thc com'"iqsioner's rcpons and to give

parliamentary autf,ority to tle work of the Commicsioner' The rePort aho

reconMnded that the Parliaocntar7 Commissioner for Arlmini<trztioo's Office

should be one which supplemcnted 61f,s1 than underoiocd eristiag procedures for

complaiotr'

That is why for sooc years therc had bccn discussion oa the suggestion that e

ttPP Cratg, Adminittratitc Lrs, oP,aL P.231
rt Hlb.riciarnea, Gonsag,ri out a,rd Ad'ninisttatbc lno op'an 9'767



Parliaoeuury Qemrni5i6g6l with and indcpeodcat statues like that of the

ComptrollcrandAuditor€cncdshouldbcappointcd,wLosefuactioaswouldbe

sittlar to those of the ombu&ma,, koogn to Scandiaaviao couotrics and ttren

receotly iatroduced iuto Ncw Zcaland- Hcsitation ia tf,c past was duc largcly to t-he

fear that the appointoent of nrch aa indcpeodcnt officid would interferc with

Einistcriat rcsponsibfity, which is $ronger thcre than in Scaadinaviq and to a les

cxtcqt to the fact that ;. o'.5 '{iff,cult to foresce how much work would fall to a

Coo.missioner in a cou.otry with much grcater than tLet of any of tle Scaadinavian

coutrtrig or New Zedaud s

3. Establishment of ParliaBetrtary commission for Administradon

It was i.o the above starcd back&op rtrat thc of6cc of ParliaacntarT

Commissioner for Arlminicuetioa was e$abtished tf,rough aa Ast of Parliament in

1957. He or She is appointcd by the crown and holds ofEcc duriag good behavior. He

or She may be removed froo ofEcc as a result of an ad&css from both Houses of

Parliament aad he is excluded from the oeobership of the Com'ooas ' ln' 79v rhe

Governoest agrecd that ia furure bcfore aa appointocnt was oa& it would consult

&e Chairman of the Selea Q6mmi66s of the Hor:se of Commons on the

Parlia.oeaury Q6mrnisslosgr of Arl'"inistretiou. His salary is charged on the

!0!O. Hood Plrillif3, Paul Ja&on and Patricie kopold' Crztstiutiranl aul Adnhistatitc Lcto, op'cir'

p.75E



Coosoti&ted Fund- Hc is as cx'o6cio mcober of r:he couacil oa Tribuaab' whose

fuoctions overlap his owa, aod in sooe cases thc citizet r.ray ctroose whaher to

coEPlain to thc Coromissioocr or tlc Couacil' He is also a grcmber of thc

Coomissioa for Local Adniaistratioo' The Parliaoenury Coomissiouerc wcre used

to be civil serv"aots earlier but aore recently t5ry have been selecred from the ranks of

Lry.*. The Partiamentary Comoissioner is assisted by a departmeat staffed by

aPProximately fifry civil scnrantss'

The legal title of the office was very orobrous ar.d b 1994 thc government

agreed that 'dre verT first oppomrniql of lcgislation it would 16 6ha"ged to

?artiamentary Qp$uisrnan"- Although it w:s &rived fiom the Ombudsmaa in

5"6,{inlviau countries and New Zcaland, the British model was &sigped to fit within

cdsdng Bddsh iasritutioas, rrirlout dctractiag &oro eccistiog reaedies' Vlile

parliamentary oobudsoan has d6s li,,k< wirh the execlttive, the officc is dcsigned as

ao€8lteDsiotrofParliamentandithasvirnullynolinlrswiththejudicidscrvicc.AsSir

Clorticr, thcn tle Oabu&oan, said in 1994:

'Thc ofEcc of ParLiaoeoury Coo-aissioaer saads curiously poised berweea

legislative and the excortive, while dischargiag an 'l-ost iudicial fuaction ia

citizea's dispute with the goveruoeng and yet it forms no pan oI thc Judiciary'"

ffi ,*op.cir p.23,t, o. Hood Pbilips, Paul Jrcksoa aad' Pauicia Lcopold'

c*o;*i"l"i ."l,ldn;nist otirx Lil, $.ac p' zla, P'A-RaL A'Itttl cotstitailnal l4e Tdhb
op.cit p39
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On ooe view, tlcrefore, the esseace of the Ombudsoan idea for ttre or'diaary

person is accessibility, flexibility aad ioforoality' Os anothcr vicw' the Oobu&man

prorridcs aa authoritativc mca-os of'judgiag'tlc beLavior of ofEci^I" thus' hdping to

maintais statrdards of adroinistration that are publidy acceptable' Ia the British

version of the Ombudsmao' the latrcr vicw ofun seeos preveil ovar the former's

The first ombu&'nan appoitrted under the 1967 legislarion, opcratcd and thc

prescot Oobu&aan sdll opcratrs, ua&r tlc title of the Partiaoentary Q6mrni<<l6ag1

Ior Arl'nin isuation (PCA) aad was emPow€rd to coasider central govemment

processcs only. The PCA also sclTcs as Health Scrvicc Ombu&oao' ia which capaciry

thay investigate complaints that hardship or injustice has beea causcd by thc Nationd

Health Service's failure to Provid€ I servic€, by a failure i'a service provided or by

rnalarlminisuati6n. Sioce then e ouober of Ombudsmes bave been appointed to

oversee the artmini*retion of loel government in England and \flales, under the Local

Governmeqt Acr 7974. Scotland aod Nonhero keland havc tteir own local

governnent Ombu.l.-eo firlfilling the same t''k' There are also Health Service

Q6m'nicsipq for England lfales and Scorlaa4 whose dury is to investigate the

adEiE'isEedonandprovisioaofservicesinthehealthservice.Tteseof6eswere

established le. 1972.11, October 1994, Sir Petel Voodhcad was aPPointed as the frst

s ,L1ytndlcy, ard KDBrllrry , Constiltaio'ul oul khthi*ttigr Ltu' qf.d'. P'757
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Prisons oobudsoaa. under tle courts and kgal serviccs Act 1990, Lcgal Scrviccs

Coomissioner was also aPPointed

Ttis proliferation of Oabu&mco Las lcd to some conision as to which one

atry particular cooplaint should be takes to' Itis caa bc especially problematic where

the cooplaiot concert$ morc thas onc public body' Ia or&r to rcmcdy tfiis potcotial

dif6"olty, a Cabinet O6ce review recoomeodcd in April 2000 that acccss be made

easier tirough the establish.oeqt of one aes commissioa, btiogog rogether the

Oobudsoen for Central gwcrnocng local government aad health sernice'''

Thc Ombudsman system has aho qpread bcyond ttrc realm of governhant

ldohistration aad there are Ombu&oes oversceing thc opcration o( amoogst other

,h;.gc, legal services, banking and iasuraace- Some schemes, such as thc lcgal xrvices

schemc, havc bccn establishcd by satute, but rn'ny otters have beco esablished by

iadu*ry as I tneans of sclf'regulation'Thc Lcgal Services Ombu&man &eals in

complaiats about solicitors, barristcrs and other legal practitioners' Thc Ombu&oan

is appointed by the Lord Cha-ocellor in accor&lce with Secdon 21 of the Ccntral

Legal Sen iccs Act 1990 and is completely in&pen&nt of the legal Professiotr' In

rcllection of this, they caD.not bc a qualified lawyer' Complaints Errst first be sent to

the relcv'ant professional bodf of ttrc meober who is being cooplaiaed about'and

only if tLe complainaat is not satisficd with thc way thc professioual body dcals witl

s Glrrf SLppcr aud Drvid Kclly, Th EngM I44t slttcrit' op'cit' p' 368' !filleric Barncn'

Arstit*itrul od Administethx Lzo op.cic p'766



Lis/hcr complaiat rray he tder the mattcr to the Legd Sernice Ombudsman' Tbe

Ombudsoa.ahaspowerstorecoooeadthattlcprofessionalbodyreconsiderthe

coaplaiat and oay also rccoomeod that thc profcssiond body aod the pcrson

complaiued about pay compensatioo for loss, disucss or inconvcaicacc. v'herc

necessary, any recoomcn&tion may bc backcd by a binding order for tLc payocnt of

coopeosation,,

3.1. Main Purpose/ Aim:

As mentioned before that tie Parliamenury Ombudsoa'o is appointed by the

Croc/E aad holds ofEce duriug good bchavior, although hc or shc may bc rcooved by

thc Crorpn followiag ed&esscs by both Houses' By a practice &tiag from 1977' 6e

govenunent consults thc Chairman of rfic Hor:se of Coamons Com'oittee oa the

Orobudsman befols making atr appoirtnenl

The main task of the Ombudsoan is to invesdgatc rtc cooplaiats of citizcns

whoclaimtohavesufferediniusticciocoasequelc.ofmaladoinistrationby

toverrrnent deParunetrts and many nondcpartacntd pubtic bodics is tte esercise of

their administrative fulctions.

According to the office itself, 'The Parliamentary and Health Servicc

E Ibid. p.359
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Ombu&man @HSO)'" erists to provi& a scrvice to tte public by uu&rakiog

iudependent Invesrigations iuto coarploint5 that govcrnmcot dcpartacnts, a raage of

other public bodics in thc lI& aad thc NIIS i! Ergland have not acted properly or

fairly or have provi&d a poor service'lr

According rc the Brrsitus Phn 20034 of the O6ce of Parliaoeoary and

Hcalth Service Ombu&oan the purposc of the Parliamcntary Ombudsmaa is:

a- to consi&r aud resolve comptaiats iopanially aad prompdy and to

achieve appropriate re&css of griwaaces;

b. to rcport thc rcsults to coaPlaiaanB, Mesbcrs of Parliumeat aod ttre

bodics coaplained about aad

c. to prooote inPloveEmts in public scrvicts by feeding back the lessons

learncd from cascwork to policy -tLers aad provi&rs'

32. Jurisdictioa

fle area of jurisdiction is &fined by the 1967 Acg Schedule 2 of which (as

amcaded by Parliament ln 1987) lists the &partnenc and other bodies subject to

u Iq rtrc &c Nedoual Hcaft! Scrvicc rrs aot uadcr thc iurisdiaioo of Parliamcarry

ombu&marln 1993, usdcr rhc Hcal6 scFricc coomissioncrs Acg thrcc o6crs of Hcah.h &n'ice

oabudrmco wcrc esablishcd for Engtaod scodrd aad \yzlcs. Ia 1996, undcr Hcelth Scrvicc

Coo-oissioacrs (Alrcudocot) Acq thc iurisdiaiod of Parlizocaury Orob'u'{c"n *rs colargcd to

irctud! iq irs authorirT rhe authority of Hcat6 scrvicc ombudsoca too. ltc azmg uptill now '
Parliamcatury comoissioncr for Adaiaissetioa' wrs deagcd to ?erliemcaterT aad Hcalth Scrvicc

O,obudsoi @HSO). Io pnaicc rhc ?arlieocatzry Oohadroea e.lso hol& tf,c tbrcc poss of Hcalth

Scrvicc Ombudroaa, whosc rcports in thet capaciry arc coasidcrcd by the Hourse of coo'ooas

Coo.o.irtce on thc Parliaocoarlr Ombudsuea-
!' Thc Parlirncloty -d Hcel6 Scrvicc Chbu'16'n Rcporr 2007'8 (evrileblc ar

f,ao//sws.ombudsc2.o.on.uk/Ddfi/er 08.pd0 lart acccsscd 1!1-2010'



iovestigation. This tist may be ameo&d by Order iu couocil a Porrcr which is

cxercised when &partaents are abolished or created Section 4 in is 1987 version

restricts thc bodies which oay be catcred in Schedule 2 to:

a- Govcrnment &partmcnts; this catcgory iadudcs firos to whom work has

bcen contractcd out. Thc 7967 Ad does, tdk of admir'isuztive fuactions

being carried out are acting on bchalf of thc &partmcnt a.od should

therefore be regarded as sithia the ambit of the Acr This vicw has becn

ulen by the Parliameaary Coomision for Arlminisuadon and truly

corred as a ttraner of princiPlc.u

b. Bodies exercising functioos on bchalf of the Crowu;

Bodies established uadcr an Act of Parlia'ocat or Ondcr io couacil or by a

roinister that fulfill certaiu critria as to the source of their iocome aad the

power of appoiotmctrt to th€o.'n

However thc iurisdiaioo 6f the Qsbucllman is restricted ia two ways:

First, tlere are the provisions which prevent thc Office from investigating

any action in respect of which ttre person affiriwed has or had a right of

appeal, referencc, or rcvicw to, or bdore a tribunal coastinrted by' or

u Perliaracatary Coo.oissioacr for Adoinistratioa 'A'orud Rcpon 199t p.2

N,q-If.3lzdcf ;d K-D-Ewia6 coasti*ionel e*l Adnbi*attx Lao' op'cit' p'758' O' Hood Phillips'

frJ 1"&oo -a n" tndl-l,rlopold, bsimiou! ol Administrathx Iss' op'cir p' 759



under, a-Ey caactocnt or by Prcrogtivc' 1trd zny action ia lcsPcct of which

the person aggrieved has or had a remcdy by wry ol procccding in any

court of law. This prohibition is subjea to aa erception where the

ombudsmaaissatidedthatitvouldEotbeleasoDabletoerpectthe

dairnaat to rcsort to such a rcmady' Wlilc Scction 5 (2) of the Act raises

issues of gcoeral interest as to the role of Ombudsoas is and should be

performiag.

The Oobudsoao has ao jurisdiction ovcr authorities which are outsidc

ccntral government' for e"'-FIe local euthorities' the policc aad

universities, although he or she oay investigate complaints about the way

ia which central departmena have dischcged their functioos ia these fiel&'

Flowever E:ray tnaners are erclu&d froa iavestigation for which

oinisters arc or may be responsible to the Parliamear

Maners excluded from hvestigatiotr are set out itr Schedule 3' The excluded

metters are within the funcdons of the dcpartments lised in schedule 2'

1. Maners related to foreign relatious;

2. Action uken in connectiotr with the admidstratiotr of the government of

any country or territory outsidc the United Kingdom (except by co$ulT
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4.

o6ciats) wFich forms pan of fler lvlajesrT's d6rnini6ss or in which Her

Maiesry has jurisdiction;

Actioo takea by the Secraary of Statc uo&r thc Exuzdition Act 1870 or

uadcr Fugitive Offco&r Act 1881'

Acdon taken by the Sccreury of Sate for thc purpose of investigating

crime or of proacting rhe security of the statc iaduding action so uken

with respect to pasryons;

The coomeacement or conduct of civil or criEinal proccedilgs in any

court of law is the Unitcd Kingdom, or procccdiags at any placc un&r thc

Naval Discipliue Ae 1957, the Army Act 1955 or the Air Force Acr 1955,

or of proceerlinp before any international coun or ribuad;s

Any exercise of thc prerogative of a*cy or of the power of a Secreury of

State to roalc a reference iu respect of aay persoo to thc Court of Appcal'

the High Coun of Judiciary or thc CourtsMartid Appeal Courr

* Jodi.id fuoctioos ia thc scose of tf,c wort of uibuaals or coulrs ale not ir aoy acot ltf,in th;

Oib,rdr-"o'. po-crs. It should aoq hovc,cr, bc suppocd tbet aay oettrr vith rhc judicid ll'cor will

U. rra"a.a P,ibli. ioqoirics h.rq for anmplc beta tbe rubicct of Ombu'l-"'s antadoa' Prqvidcd

that thc actioa ulca bf a body li*cd in rhe icg aad rhc actiou i: ra.kco ia rlc sacisc of adr'i.oisu'rtivc

fuooioo", thc Omb;.l.,'t."'is topowcrcd to invmigatc eLint qf hjustice rcsultiag from

maLdninistntios which havc bctl rdcrrcd by a Mcobcr of Parliemcac

Srl:P f Cflg Adnini*etiu bo, op-dt- W,23+235



7. Actioo taken on bchall of Ministcr of Health or tie Sccrctary of Statc by a

(rcgional hcalth aufrority, an erca health authoriry, a district health

authoriry a qpecial health authoriry' a(c.Pt the Rampton Hoqpiul Review

Board, a faoily practitioncl Q6'n"'igtcc, a health board or the Com'mon

Services Agency for thc Sconish Heahh Scrvice) or by thc Public Hedth

Laboratory Servicc Board-

Action taken by any penon appoiated by the Lord Chanccllor as a

member of tf,c admiaistrative safi of any court or tribuad, so far as that

action is taken at thc discretion, or on the authoriry of auy persoa acdng in

a judicial op".ity or ia bis caPaciry as a meobcr of thc u'ib".'al' Sioilarly'

a.ny action taken by any meober of the admiaistntive *aff of a rclevant

tribunal;

Action ulen in maners retating to coutracn:el or other commercial

ransactions, whether within the g616i Kingdom or elsewhere' beiog

transactions of a government dePaftmcnt or authoriry to which the Act

appties, not beiag traosactions for or relating to the acquisitiotr of land

compulsorily or in circuostaaccs in which it could be acquired

compulsorily or in thc dispos:I as surplus of la.nd acquired compulsorily'

9.
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10. Aaion takcn iu reqpect of ePPoitrtuent or reoovals' pay, disciplioe'

superanauatioo or other personael oattcrs, in relating to scrvice in aoy of

the aroed forces of the Crowu, including rescn'c and au:riliary and ca&t

forcesserviccina.nyofEccoreoploymentorunderanycoDtractfor

service, ia resPcc of which cmploymcnt uodcr thc Crown or under any

authoriry tisted i.o Schedul e 2 ol t\c 1967 A'q or scrvic! in any officc or

emptoyment or urder any contract for servicc in rcspect of which powcr

to takc action, or to detcrrEioc or aPProvc tlc action to bc ulen in such

matters invested in Her Majesry or in a.ny minister of thc Crovu

11. The grant of honours, averds or privilcges withio thc gift of thc Crown'

iacluding grant of Royd Charters. r't

Differentpolicycoasi&rationariseswithrespecttoeachexclusioa.Itwas

thesc restrictions which lcd to the criticism t[at thc lcgislation sought to crve uP

areas of posible grievatrces in an arbitrary way' Thosc restrictions shich havc been

mo$ cridcizcd are No. (9) and (10) abovc' Thc govern'ment has power by Or&r io

council to revoke any of thesc rcstrictions but &spite frequent recommen&tions

from the House of coo.oons com.oittcc ttat the restriction oa personael maners,

oentioned above, should be removcd., succcssivc governmenLs have rcirsed to do so'

$'Plr-I;aL A.LaEt Aa*iartionnl bo Tqtlooh op.cie p' 2'10, O' Hood Phillipr PeulJaclsoa aa4

p"JJ f""paA Contit*ionel qt Adnbi*atitr lao' op'dt p' 759, Michad T Molo'

&rstiutioul Laat: Tlc trhchinaT of tbc goocratnctl op'dt pp'231'232



Aaother li'.i1agi6t1 is that the Oobudsoaa Eray Dot norrodly invesdpte any

actioa in reqpect of whi& tle cooplaiaaat has or had a right of lecourse to a s'ibr''nal

or a rcmedy by proccedings ia any court of law, altLough he or she may do so if in a

particular case the citizen could aot rcasoaably bc erpectcd to aercisc the right- If a

6itiz.n i5 dissatisEed with the decisioo about a social security bcnefig or an award of

compensation oE a comPulsory purchase of laod, he or she should appcal to thc

relerrr.at tribulal. But the Ombudsmaa ofua accepts thet a complainant ca.o-not be

reasonably expected to .-bark oa the he'^rdo,us course of litigation.

Tte rwo arcas wherc thcrc has becn most prcssure for reforo havc beeo ttre

cxemptiols for contracmd./ comoercid oattcrs and personnel Therc have been a

number of argrunents agairt any change. The eristence of other machinery for

scrutiny of thesc areas aad tle idca that the Oobudsoan

There is no rule that thc coopl'in2s1 Eu$ bc a British citizca, but ia gencral

either he or she must bc resi&nt in the Unitcd Kingdom or have becn Prcsenl iE the

United Kingdom or on a British ship or aircraft when the offendiag actioa occurrcd,

or rfie actioa concerned orst relatc to rights or obligatioos arising in the Unired

Kingdom.

There is also a tioe bar tlc Ombudsmaa may invcstigatc a complaint only if it

is made to an MP within rwelve mouths froo the &te when thc citizco first had
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aodceoftheoattercomplainedof,cxccptwhcrespccialcircuu'Eltlccsjustifythe

Ombu&oaa in acccpting a complaiat ma& aftcr a looger interval'

It is for the Ombu&toan to &termine whcther a coropleint is duly made uader

the Acg in practice, roany cooplaints identify the inju*icc that has beea suffered

more closely than the oaladmioistratioa which caused ir The Ombu&man has an

apress discretion to &ci& whether to itrvestigarc a cooplaint' But the Act does not

protect 'the Orobu&oaa if he or she takes uP a conPlaitrt oo a Earer outside

iurisdiction and the Ombudsman's acls are subiect to iudicid revicw' though thc coun

is urlikely to intervenc conccrniog his or hcr discrctioaary &cisions' If the

Ombudsman were to act ouside jurisdiction for insancc by iavestigating the actions

of a local authoriry, no oae could be held liable for thc obsmrction or contcnpt for

re{rsing to supply informatioa. Questioos 35 19 tha qteat of tie Oobu&oan's

poweni suly lav6lvg 'liff,cuh legal issucs, f61 atrmPle reBaldhg the qtent to which

thc acts of court officials oay bc invcstigatod's

4. Vork of the Parliamenary Ombudsman

4.1. Vho Caa ComPlain?

Al important.{eature o{ the idea of the Orobudsman is that the Ombudsman

sLould be accessible to the individual But ia the Britain the citizen has no right to

u Bndlcy rnd Evin6 Constitutiou:l and Adoinismtivc Law, op'cir' p'75*7fi
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presetrt a comPlai.at to the Parliaoeatary Oobudsm"n' In the first iostaacc tf,e

cooplaiot of sraladmiaistration must be ad&csscd by the person who claims to havc

suffcred iojustice to a Membcr of Parlamcnt (MP)' It is for the MP to &ci& whether

to lefer the cooplaint to the Oobu&oar' Usrally cooplainants will send the

comptaintrotheircoDstitucncyMPbutthcActdocsnotrequircthis..W,heothe

OmbudsoanreceivesacoEPlaitrtfroloaprivatcpersoathatisclearlyiavestigable'it

may be seut with the complaiaaat's agreeoent to his or her MP' with a stateoest that

tie ombudsmaa will iovestigate it if tLe MP wishes ttris to be doae. Although many

critics wish to see it removed in favour of dircct access' tlc 'IrdP filter' was uPheld by

the select comoinee of the coo.aons on tte Parliaoentary oobu&man in

l93.Sectioo 6 (1) of the Act qpells out who caa cooploi"' In esseuce it providcs that

cooplaiots can be madc by any individual or body of persoas' whether incorporated

oruoincorporated.Localautf,orities,oatiooalizcdindrrstriesorotherbodiesappointed

by a Minister or by governmeut &partmeng however' cau not roake cooplainr'

These cxclusions arc dcsigpcd to cmphasizc ttc character of the Ombu&man as

somconc who arbitrates between the governmcnt and the goveraed but who does not

hcar complaiuts by one &partoent against the other' The complaint mus be madc by

pcrsoa aggricved or a persoaal rcprcsenativc' It must be submitted through MP' as

oentioued before, withiu twelve mouths from tle &te oD which the Persoa aggrieved

first had notice of the matters alleged in the complaint but the Oobudsman has a
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discrction to allow a claim to procced outsi& that time limir The complainaat oust

bcresideotintheUnitedKiagdomorthecoEPlaistEustrelatetoactionukcnwhilc

he or sLe was preseqt ia tLe United Kingdom'!'

42. MP Filten

Regarding the "l4P filtef, there has always beco a &batc is thc The Uaitcd

Kingdoro- It is ooroally considered es e hurdle in the way of direct access of the

membersofpublic16lf,gQ6!u.lc'nan'sofEce.Thismanerwasco$ideledbythe

Select Coomine e in 1993'94.It coaducted a su':l'cy of thc Membcrs o{ Parliameat in

order to ascertair their views on the oatter. The majority zupponed to keep the filter

oo. Tte comoince cotnrnentd

'It is clear that many Meabers value their role as champions of their

constituencies' complaiats and are uawilling to see this constirutiond fuocdon ia any

way bypassed orli"i''irhed''

The Ombudsm2s himsglf howevcr argued forcibly that thc filtcr was

'pot otially disadvaotegeious to complainents', inPtn becausc individuals may feel

that thcir Mcmber of Parliament would bc uawilling to help theo aad because of t'he

admisistrative burdcn on Meobers of Parliament iu tnnsoining Eaterial to the

gmludsman. IUSTIC and Natiolal Cossuncr Couacil also argucd for rdorm of tle

!?.P Cnig Adminis*atkte Lato, op-cit p'23t' A'V.Bndlcy' and K-D-Ewiag' Co'ttti$don4l s't
Athnhtistratitx kw, oP.cig P. 760,

Gary Slapper aad D"Ua f aty, Tbe hglitl l4al $stenr' oP'ciL PP' 15''370



sy$eo- The Coromittee suooarizcd thc objcctions to tle MP Filter as follows:The

public should have direct access to thc Coo'toissioncr as a mattcr of right'

(a) The fllter is an anomaly, almost ua]nowu in other Ombu&man systeos

(with the exceptioa of Sri Lanka aod France)' No such requircoeot ccrists'

for instancc, ia thc casc of thc Flcalth Scn'ice Commissioaer'

(b) Individuals with complaints oey bc uarrilling to approach an MP' while

desiring the Omburlctnan's assistancc'

(c) The filter Eeans that the likelihood of individuals' cases being rdcrrcd to

theombuds'nan*i[I.'s.tydcpeadonthcviewsandpracticcofthe

particular constinrcacT MP' Some look with more favour on the OiEce of

tfie Commiqsioa6l thrn 61f,s6'

(d) The fllter acts as aa obstacle to the Ombudsman effectively proooting his

services.

(e) The fllter crcates an uurcclssary bureaucratic barrier befipees the

complainant and the Coomissioncr, iavolving consi&rablc paperwork for

MPs and their ofEcrs.

The Committee concluded, hosever, tbat the advzntages of retainiog the flltcr

system over weighed these siSnifica-nt disadvaatages'
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The idea is that the institution of Parliaoeotary Oobu&man is vicwcd as an

adjunct to Parliament. He ai& Parliasetrt ia PerfoEoalce of its trzditiosd fuoction of

protccdnt the citizen, but is not inteadcd to bc an in&peadeat citizeo protcctor' The

arguoent agairut allowiag direct access has beeo bolnered by more practical

considerations. It is fclt that ia a couatry with a large populatioa &cct access would

placc an impossible bur&s upon the Parliamcoury Ombu&oan' The disadvaatages

in not allowing direct acccss have partly bcco overcotoe by a sTsteo whereby the

Parliaoentary Ombudsman P$ses ooto the reloraut MP a complaint which he

reccives direcdy from an individual, as discussed abovc' But ultimateln no doubt' it is

prderable if iadividuals could have direct access to the Parliameaury ombu.l.-an.!!

4.3. Proccdure of Complaint Handling:

The Parliameutary Oobu&man has a consi&rable choice as to the octtod of

iavesdgation and possesscd wi& powcrs is rdation to the obtainiag of eeideoc!' ln

fact this is a three- stage Procrdure whi& is divi&d into screeniat' investigation and

r?ort.'!7'h.en the Parliameaury Ombudsmen receives a cooPlaitrt from an MP' it is

his discretion to decide whetler it is to be iavestigated or nol If he dger"" ProPe! to

iavestigate it theo he has to &tcroinc wLalcr it falls sithi" iurisdiction. This process

is called screening whcre principally thosc cases are rcmoved which Parliameatary

'lHillaric Barucn, Cn$iaa;onal arul fubninisttttirx Laa op'cit' PP' n*7E0'. .P{ . 
C'1&

Abnini*etiu Leto, op.cir p23E, ,LV'Bndlry, and K'D'Evin6- 
'- 

Cazrtitr tioul and Ad'minis*athx
- 

irr, ii p.ltO,'Crry Sleipcr and Drvid Kdty,Tbc Engli* Lcg'l gvstott' op'cit' pp' 36*170



ombudsman lacks jurisdiction. If he does dcci& to carry on wit[ tf,e invcstigation, he

Eust afford the principal officer of the dcpartraent or authority concerned, and any

other person alleged to have ulcn or authorizcd tlc action complaincd of ' any

oppomrnity to coEsrent upon thc allegatioas. Invcstigations are conducted in privae

but the Parliamenury Ombudsoan has a broad discretios as to the typc oI

information required, the persons who are questioned and whcther any pcrsou may be

represented by counsel, solicitor or otierwise ia invesdgation''3t

Normally onc of thc Parliamestar7 Ombu'1""'an's staff oramines the rdevant

depanment files. The Oobu'|""'an has widc powcrs of coopdling -ini<ters and

6fficials rc p16[uce docuoeuts aod has the same powers as thc High Coun in Eng]ard

or the court of sesioss ia Scotlaad to coropd auy witoess to give evidence. The

parliaoentary ombu&-a,,'s investigation is not restriaed by the docrrine of public

ialgresr immuniry. No obligatioa to oainteia secrccy, whether &rived from any

enacrEent or any rule of law, applies to the disdosure of information for the purposes

of an iavestigarion un&r the Act, nor cas the crowa claio crown privilege in rcqpect

of such documents. Tte ooly dooments which are stanrtorily privilegcd are those

certified by tte Secretary of the cabineg with rhe approval of Prime Miaister, to

relate to procee.li,,ts of the cabineg or a coromittee of the cabinet. villful

obstructiou of rhe investigatioo is ueated as thc contmpt of coun. Provisioo is made

u Scction Z (1) ancl (Z) The Parliascatary Coo.oisioncr for Admioistretion Act 1967, availeblc at

l, tt','//wursr-stet*td.w. pov.uk / Iast acccss & 17'1'2010



for the payoent of exPenses to the complaioant or to a Pcrrotl iovohed in the

iovesdgation. An iovestigatioa by the Parliaoenury Ombudsoaa does not' however'

isvali&te or suspend action uken by an autlority'm

Section 10 of the Aa lays dowu the proccdurc of reponiag about the investigation

as followiog." t

e In atry case where the coomissioner conducs an investigation un&r this Act

or decides not to cooduct such an investigation, he shall send to tf,e member of

the House of co-.''ons b7 whoo thc request for investigation was made (or if

he is no longer a merobcr of that Horsg to such Eeober of that House as the

commissioner thinks lpplopriate) a report of thc results of thc invcstigation

or, as the case nay be, a statement of hjs reasons for not conducting an

invesdgadon.

o ln aoy case where thc commissioncr conducts aa investigation uadcr this Acl

he shall also send a repon of the results of rhe iovesrigation to the Pri"ciPal

ofEcer of tf,e department or authoriry concerned and to any other person who

is alleged ia the relev-ant complaint to have takcn or authorised the action

complained of.

s Thc Parlizocoury coronisrioncr for Adoiaisrntioa Act 1967, scctio! t. scc also: GY 5l+-t1

ard D.r'id Kdly, 'ihc Englnh t4el Sytan p.37o, PP Cni6 A&nitinretittc lao, op.cit p. 239,

.l-V3rrdlry, aod K-D.Ewia6 , Conttiution*! and Admbisratfue Lao4 op'cit' p' 760

'' Seeion lO, Thc Parliamcotrry Coo'oissioscr for Adoiaistretioo Act 1967



If, 
"ft 

, conducting an invcstigatioa uo&r this Acg it appears to the

comoissioner that injustice has beea caused to the person aggrieved in

cons€queace of oaladninistration aad that thc iojusticr has not bcen' or will

not be, remedie4 hc oay' if he thia-ks fit, Iay before each House of Parliaoent

a special rcpon upon thc casc.

The Commissioner shall annually lay before each Housc of Parliamest a

geoeral report on ttre performancc of his functions and may froo ti-e to dne

lay before each House of Parliament srch other rePons rdth resl'ect to those

.fuoctions 35 f,6 rhink< fi1.

For the purposes of the law of defaoation, aoy such publicatioo as is

herehafter mentioned shall be absolutely privileged, that is to say-

1. the publication of any maner by the Ombudsman in making a rcPort to

eittrer House of Parliaoent;

2. the pubticadon of any maner by a roember of the Housc of Co"'-ons i'u

commuuicatiog with ttre Commissioncr or his ofEccrs for those PurPoscs

or by the Commissioner or his officers in communicating with such a

meober for those PulPoses;

3. the putlcation by su& a member to the person by whom a complaiat was

made, of a report

complaint;

or statemetrt seot to tte Eetnber ia respcct of the
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4. the publication by the Ombudsoan to such a pcrsoa as is mentiosed abovc

of a repon sent to that Persoo-

A oiaister has no power to veto ao investigation, but may give uodce to

the Par[a.mcnury Ombudsoan that publ.ication of ccrtain doo:'meats or

hforrnatioo would be prejudicial to tLc safcty of t[c state or against public

intercsr; this aoticc bin& Parliameotary Q5!g'lsma' io r"ali'g his or her

rePort.x2

,1.,1. Implementation of Decisions:

Thc Parliaoeatary Onbudsnen has no crccutive powers and ao formal

power to award a reroedy. Thus hc or she can-aot alter a dcpartncntal &cision

or award compeasation to a citizea, dthough aa appropriate remedy may be

suggested. If the rccom.rocn&tions arc not complicd with, a spccial lePon cao

be submitted to the Parliameng but thc Parliamentary Ooburlcman can do

nothing formally beyond this.

This should not lead to the supposition that the invesdgadoas are

fruitless. Ou the contrary the Parliamentary Ombu&man's rePorls have led lo

a wi& rangc of rcoedies. This is apparcat from the anaud repon of the

iostirution, lrj

E lbid. Scctioa 11 (3)
$ ltosc rcpons arc availablc ar hto//rzws.oEbudso&.ors.ul/inprsviEr scrviccs/ipdq.htEl lrst

aarscd: 1&l-2010



A mini<tgs will usually bc uo&r strory ob[gatioo to accePt thc

Parliamentary Orobudsmao's findings aad takc correctivc mcasures, but a

report Enitht have such political implications that a Eini$cr could come

un&r pressurc uot to accrPt ttc rccommcn&tioas' To suPPort thc

Parliamentary Oobu&roas io such a situation, aad to watch over the ofice, a

gglg6 Q6rnminge is appointcd by the House of Co-mons 16 65grrnin6 1f,g

reports laid in the Parlia.meor This commirtee akes evi&ncc from the

departmcnts concerned and repons to the Housc on the Parliamenury

Ombu&maa's work- However, it should lot be taken as ' court of appeal

from the Partiamenury Ombudsoau's &cisions. This coominee in its fim

annual repon criticiz€d the narrow way in which the Parliamentary

Ombu&man was ioterpretiag his jurisdiction. It reco-"'ended an extcnsion of

the Par[aocntary Ombudsmaa's Powers to cases where the &panmeatal

proccdure for revicwiug a rulc, or thc grouo& f63 6ligt"ining ig could bc

shown to be dcfcctivc. It has more than oncc recomoen&d that

Parliarnentary Ombu&mao's should be giveo powers to iavcstigate personnel

matters and $affing within the Ovil Service. Nonetheles it has been oore

succcssful ia helping to enrnre ttre provision by &partoents of a&quate

reoedies aad the ioprovemens of &fective proccdures d '" in effon to

remove li.ur.its upon the Parfi,-ensry Q6fgd5mrn's jurisdiction' In 1993, the
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corn,,,inee Ea& a valuable snrdy of ttc povers aod work of thc Parliameatary

Oobudsroan following this in 1995 with ao exccllent rePort on the theme of

maladrn inistation and re&css.H

5. Evaluation of

ombu&man

the Pcrformance of Parliameatary

5.1. Analysis of the Rolc of Partamcotary Oobudsoas:

According to the Parliamenary ombuds"'.r"s ofEcc iadf tle role of this ofEce is

the following:

.wc provide a service to the public by uodcnakiag independcnt investigations into

cooplaiots that government departments, a range of other public bodies in the

lIK, aod the National Health Service ia England' have not acted properly or

fairly or have provi&d a poor servicc'xs

The role of Parliaoenury ombudsrnan has devdoped consi&rably sincc thc office

was fust introductd in the uaited Kiogdom. The scope of bodies within the

Partir-entary Ombudsman's iurisdicdon has been orpanded, aod we have

seeo creation of coomissioners for heatth and locd governrDenl The idea of

H .l..V3ndley, and KDJwiag , en$ia$iout and Admini*arioc Ltv, op'cir" p' 767' Pf cni6
Adttini*athx Lcu, op.cit. P. 2,{0
s hto://www.onbu&oan.orc.uvDdfs/u 05.ed Last acccsorl 2Gl'2010



an Ombudsmaa has -Lca hold oore generally and has been applied ia area

such as b,nki.g ald isuraocc. Thc rolc of Parliaocntary OEbuds''''n still

however, is a oatter for &bate. Thcre arc at leest ttrrtc ways in which tle

Parliaoentary Ombudsman can bc vicwed

The first is to see the Parliamentary Ombu&man's oain to"k as the

rcoedying of individuat gria"anccs car:sed by neglecg bias or inattcatioo

withig the administration. In perforaing this role tle Parliamentary

Ombudsman operatcs ils a.n adjunct to Parliamcnt aidiag that body ia the

protecdon of the iadividual TLc MP filtcr, the abscnce of ttc powcr to award

remedies and the duty to report to Parliesent, all reinforce this perspective.

This picture of Parlia.oentary Qn[udsman sees the job as essentially or

prio*ily coscerned wittr the avoiJ^'rce of mistakes. The jurisdictioual divide

berween the coun and thc Parliamentary Ombudsmen serves to eophasisc

this. Each is responsible for ensuring the avoidaace of mistakes within its own

sphere of respoosibiliry, and this is so even accepting that there is some overlap

in this reqpecr There is Eo doubt that correction of individual grier"rnces

constirutes an i.oponaat aspect of the Parliaoenury Oobudsmen's worlL It is

faciliuted by the adoption of a rwotrack systen, .wifi a morc aad lcss

intensive rype of iavestigation depeadiag upon tte nature of the complai"a
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The eristencc of a fast track proccdurc will, hopcfirlly, oakc thc systct! Eorc

affacdve to MPs who seu& the refercaces.#

A second way io which tf,e Partia-menury Ombudsoaa could be

viewed preserves the oistake avoidaace approach, but seels to exPand the

eristing jurisdiction. There are suggestions tf,at citizcns should have direct

access to the Parliaocnary Ombudsmaa, aod that thc discraioa to takc cases

evea if they are wi \in the iurisdiction of the ordinary courts should be

generously erercised Some advocate this as 1 mea-os of obtainiog the

cxpeditious and chcap disposition of jnstice. There are in addition suggestions

ttat tte Parliamsasary Qlolnds'non shuoud have reacdial powcr, direcdy or

indirectly. The Parliancnury Ombudsmaa would be ablc to give reoedies ia

his own capaciry or be able to apply to the court for grant of rclief- The imagc

of the Parlia.menury Ombudsman as a small deimt 4[6iai5s2tive coun

emerges.

The anracrions of this secoad approach are obvious, but it is

problemadc. The suggestion that the Parliamenary Ombudsoan should be a

form of small daios coun would involve a fundanentd re-orieatatiotr of the

Parliamentary ombudsroan's oriS''n'l role. This is not logicd bar to

proceeding further, but is worth stating aoaetheless. The effects of such a

chaoge need to be thought through. It is dcar that any tnovc in this dircction

fi P CniE Adninktatitc bw, op.dt 9.213
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rgould entail aa e:paosion in pcrson-oel and thc trensformetion of the

Parli,'"entary Ombu&maa into a judicial 6gure with a bureaucratic

.hierarchy. Benefits of tf,e prescnt systcm panicularly thosc of iaformality of

procedure and negotiard sctdemeng would be los or placcd io jeopardy'

TLere would bc a ten&ncy for tle proccss to become adversarial in nature'

Proccdures would become oorc rigid liany of thcse coroneats apply with

cqual force to suggestions that Parlia-oenury Ombu&oan should have power

to award a reoedy hioself. Such a Power is bouod to generate demands for

more formal hearings bdorc beiag condcmaed ttrc right to reprcsenudon and

other safeguards normally associated with judicid proceedings.r

1Ae suggestion that the Parliameotary Q6f,udsman 5l6uId libenlly exercise the discredon to

hcar cooplaints gf,1t arg sithin the courts'puwiew also has importaat implications.

There is bouad to be some overlap berween the Parlamentary ombudsman aod the

courrs. The nanue of administative law precludes rigid sAtement that a natter is or

is aot within tle purvicw of the courts. The reason for caution is the do"ger of rtrere

bcing rwo inconsistent views upon dre samc subject-roaner or the applicatioa of tie

same view in an iaconsistetrt manoer. There is a link between thit poiat and the

posibility of the Parliamenary Ombudsman aPPlyrrg to a court for the avard of a

remedy. If the Parliamenury ombu&man did have rtris power and also liberally

iaterpreted the discretion to takc cases that could come before rte courg we would be

s lbid. p.2+1
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faced with the followiag complex situatior- Let us ass:me that in some cases the

parliamenury ombu&man might reach a result inconsistcnt either with thc

priaciple, applied it in a way in which court would not. The Parliameaury

ombudsman approaches the coun claining maladoinistretion. Eittrcr tle court

acccpB the charge aod graats thc reoedy, ia which case the dual system of

jurispnrdeuce would be a reality, or the court would look to the substancc of the

chargc and reasscss whcther odadministration had taken place. If ttre court re-

.rrmin6d 1f,g mattcr aod fouod that the actioa cdled maladminisration could not be

thus dubbed because, forra'nFlc, csto'ppcls should not bind the Crowa, then tte

dual systrm of jurispru&nce would be avoi&4 but a ornbersorae and panial foro

of revicw would have ta.ken placc.H

It oight be argued that thesc fears are misconccived because the courts eod tte

parlia.menery ombudsman are doing diffcreot things. The courts are coacerned with

fis limi6 of jurisdiction and the principles on which discretion should be ercrc.ised

while the Parlio-entary ombu,l"-an focuscs on principla of good adninisratioo.

Vc are in danger of allowing form to blind us from subsaace' Vhettrer, for err-ple,

a lepresentadon sbould bind is tLc substantive qucstion' The conclusion may be

expressed in the affiroative or negativc. To imagine that ttcre is ao coollict if the

conclusions are reached under different labcb called thra vira or good admini5s2fi6a

H lbid. p.214
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is shon-sighted- \7e are back oncc agio rith a dud system of jurispnrdencc or to put

it more neutrally, a dual set o{ values bcing applied to the s'-'e Problem'

If this second view of the Parliaoenary Oobudsoan is in&ed felt to have

&ficicncies, the oflice could still bc cxpandcd in a tbird dircctioo. Propooents of this

view acccpt the limited misukc avoi'l^'ce role of the Parliaoentary Ornbu&man '

outliscd as the fust view, but advocate an acpansioa of the iurisdictioa in a different

direction. TLis is to asL the Parliaoentary omburlcman to dfaw attention to lessotrs

that should be learned from individud cases in order to improve adoinisrative

practice geoerally. This would trot tneen aeglect of hdividual cascs' It would be an

additional task. The irvestigation of individud cascs would be a catdyst for

discoveriog mole getreral administrative ddciescies. Th'rs could be panicularly

helpful giveo that MPs do not at Present secn to pay undue regard to the

Parliameaury Ombu&man's role in addrersing individud grievances'v'

It is clear that the Parliamenury Ombudsmaa already fulfills this geaeral

fuactioo to some degree, as a gla-oce at any of the annual rePorts will coofiro'

Problems in individual cases lead to the discovcrlr of a oore gcneral concera and

result in recommen&tions for changing the adoioistrative practicc that gave rise to

tle initial problem. The select committee has emphasizcd that thc Parliamenary

Ombudsman may have a role in asscsing whcther an ageocT's performaace has

s Ibid.p.245
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oarched up to the staadards laid down io the Citizcss' Chane/s' It has' ooreovcr'

bccn accepted thar reports of good a.l-i,'i"trztive practice should be circulated to the

dcpartmeots, and that &partmcas should providc a rcsPoasc to " fiadi"g of

maladoinistration, indicating thc publication of the Parliamenury Q6ludsmatr'5

newsleft€r, Insight, which is daigpcd inter dia, to raisc awarencss of thc lessoas to

be learned from past investigations.lrr

52. Pet{or:o,n.e:

In libmry research we havc only oae Posible way of judging the perforoancc of

the partia.oeatary omburlsman officcl by mrdying thc annud repons which it has

been publishiog at the ind of the year aad presentiag them in the ParliaEeDt. They

are dccocd to be a rcliablc sourcc bccause thcy are presented in tle Parliaoent and

the Parliaoent docs not acccpt any rePorts without due debarc aad scrutiay' Thus io

thc following pages we PiU try to eraluatc the pcrforoaacc of this Office by looLing

into the number of enguiries it dealt with, the invmigatioas it conductcd and

concluded and rhe ourcome of its repors and recommea&tions about those cases it

dealt with. ve will also t47 to kaow iI tLere have been aay judicial rcvicws of its

u Thc Gtizcos' Chartcr iaitietivc wzs leruchod by thc Conservrtivc Govcmmcot in July 1991' It
besically sough" iarcr alie, thc ioprwcocot of scrvicc providod by thc public bodica' to crtat --T
.f*i"'. -.pf.i"" proc"drrcs -i to proyi& bcncr rcdrcss for rhc individud vhca strviccr go bedly

--og. Oo" ou..o-. of rhi" ioitiativc Las bcca tf,c appoiltmcat of-soallcd 1ay edjudicators' to deal

",;a5 
1.;-. for rc&cs: which havc oot bcco dcalt vith setidactorily by rhc of6cials coaccracd. ltc

Iolend Rarcouc wes thc first ia rhc fic]d to appoiut a 'Rcvcauc Adjudicator' ia 1995' rhc Hooc Of6cc

appointcd ?risoos Oobudsou' for Fngl""rl asd Vdc arLd 'i 122 thc Child Suppon AgcocT.

;;fu aa hdcpcodcot Casc F '-i"cr'] Sec AVJndley, ad K-D'Ewio6 , Cowtit*ioul and

A&ninilr;.lth* Ltttt, oP.cit, P. 766,
sEP Cradr1 Adninimaiw lzo, op.cit- p.245



recoEroendadons and what tf,c ourcomc of tlose reviews has been' Tte a'oaual

repons which are available are vcry detailcd and discussed ma.ny othcr rclerant things

ro the Offic€ too but we are osly conccrncd with thc facts aad figurcs indicated to

above to judge the performaoce of the dcgartment as a whole'

In 1g92 the Parliaoentary oobudsman rcccived 945 complaints, which were 1',14

o.ore thao in 1991. Twenty eigbt perceot of these were ac@Pted for investigation.

The main reason for rejecting the complaias was because they did not come under

the catcgories rncntioned ia thc Acr More spccifically 43 perccnt wcre rcjectcd

beceuse they did not conccrn with adniaistradve action as rcquired by the law'

Twenty four percent were rejectcd becausc the applicaots had the rights of appeal to a

tt'ibulral. Ten perceot of complaints fiilcd bccausc ttre auttroritT was not c/ith in the

scope of the Par[aoentary oobudsroaa's jurisdiction, and interestingly a large

a'mber of the cooplaina were aqeinst the courts and othcr lcgal bodies. Sir percent

were reiected because thry coucerned with personnel Eatters atra six percent were

rejeced in the exerche of Par[amcntary Q6!gl5man'5 discrction. ln 103 of tle

coEpleted cases the complainr was fouad to bc fully justific{ it was hcld to be

paniatly jusified in 74 cases.!!

s ltc facs and figurcs i! rhi< part hevc bcco -';.ly ukca fion thc zanual rcpors ereilaUc at ttrc

oficial wcb sit oi thc Prrliamcaury Onbudsman(now callod Parlamcaterl and Hcalth Scrvicc

cbbu/6'.PHSo)Scc:hnp://vwrr.oobudsoelorc.u}./aboutl,s,/ourohls/archivc.htElla'!
acccssc& 2G1-2010



Asotler wey of looking at ttre Performaffc is to look into the nuober of cases

concluded and the number of reports issued In

1gg7-98,2,055 dNes w,ere coscluded as comparcd with 1,U7 't\ 1992' The qulober of

repors of firll investigations in 1997-98 wes 376, whilc the coroparable figure for 1992

sras 190. la 2@l'2(/il2, there were 2,139 complaints, an iacrease of 24 pcrccat the

previous year while 1,988 coroplaints were coacluded

In the year 200+5 the Parliamcntary Ombu&man office accepted 4,189 new

cooplaiots for investigatioo, an iacrease of 988 (30%) from the past year' This

nuober included 1,017 cases dready ia haad from the previous sesion takiag the

total to 5,206. Although out of that number 2,886 cases were conduded during the

year, tlc iacrease in the nuober of nev cascs acccprcd for investigatioa meaot that

the ofEce began 200!06 vi:fi 2,320 cases in hand This presentcd a major challenge

aod the Parliamenwy Qrolud(mrn had to put ia place a number of malsures to coPe

up efficieady with the situation.

To m2ke the mrgets casier to un&r*and and the pcrforoance easicr to rnea: re

and assess, the Parlia-oenury Ombudsoaa OfEce introduccd a sct of "i"'plc' clear

operational targets based on the leogth of tioe it ukes for a case to be coopleted -

oeasured from the time cooplaint is reccived until a dccision is reached

At the start of the year thc O6cc recogaizcd tlat if it were to engage saff fuIly in

the changed Progranme' it should erPec to completc betwces !10% fewer
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coEplein$. But it exceedcd the wget by reachiog &cisions ou 2,886 cases compared

with 2,895 i! 200344 .Duriag 2OOa{5 the ofEcc reacf,ed a &cision oa 94.9% ot

Parliaroenury cases within 12 oootf,s (against a target of 95%) aad aceeded thc

target for Health service complainB reachhg a dccisiou for 86.8% of cases while the

Urgct was 800/6.

The office roet all its sen icc san&rds with tLc orccptioa of its aim of complctiag

gggt oi par[amentary complains arlthin 1fu'6s months. This was duc to a sigpfica.nt

iacrease in the number of complainu reccivcd and it has implemcoted a range of

tDeasures to respond to this situation. ln addition to the work on complaints

Parliamenury Ombu&maa ofEcc dealt vith 11,689 enquiries aad requess for

information within the targct lespoEse tiaes. Enquiries iaclude cooplaiats whic5

could nor be .ilvestigated because they were nor within the Parliameatary

Ombu&man's jurisdiction or.Pcrc PrcEaturc, for T "''ple becausc they have not

beea referrcd by a Member of Partiameat or have not beeo coosidered locally un&r

the NHS complaints rysteo. Ia addition to grierancc re&ess the ofEcc of the

Parliamenury ombudsoan published rnrious repon 6rking recomrnendations to

the governmenr ro for thc ioprovement of serviccs of yarious depanments,

panicularly National Health Scrvicc.s

s Sce dcteilcd Aanuat Rcpon oI Parliamcoary Ooburl.n.'. {or the Tcar 2@55 zt

hto//ws\e.oobudsma!-ors.uL/Dd6lu 05.odL La acccsc& 2o1'2010



During the next sessiou ol 2@54 Nuober of eaquiries the Parliamenury

Ombudsman dedt with vras 27,397. Among them Requess for hformatioa were

16,5u ?7%), Premature complaints 3,553 (17%), Body out of iuridictioa 649 (3%),

Subjcct out of jurisdi aion 439(2%), asd othcr discrctionary closurcs were 229 (l%).

Thc OfEcc bcgao 2005{6 wi$ 2,320 cascs ia haad" Duriog t[e year 3,162 funher

q$es were acccpted for investigatioo Ttc ourput of completed cases fell duriog the

firsr half of the year as the ofEce embeddcd irs ocs busincss approach and casc

matrageuretrt system. The nuober of cascs in hend reached its highc* poirr. of 2,700

in October 2005. The OfEcc i-Flcmented ao action plan to clear the backlog of cases

awaiting allocation and as a resulg by the year ead it had condu&d 596 more eses

than it did tr. 2@445 and reduced its ovcrall cascload by 20%- The suobcr of cascs

acccptd was 4,189. Tte Of6ce rePoned ot 2,886 cases. A-ooag ttis total nuober

1,715 cases were of parliameotary nature ,sThile rest of them were related to National

Health Service.

Of thc complaints that werc investigated ia 2OOl46,37Vo 'wcrc upheld in fi:ll,

30% uphdd io part and 33% not upheld A single case referred to Parliamenury

ombudsman on behdf of a complainant oay includc compLinl5 about morc than

onc body - 1o, a-arnple, a complaina.ot might complain about thc actions of tLe

Disabiliry and careers Scrvicc ald Job ceatre Plus. It is thcrefore important that, as
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f,,cll as recordint thc numbcr of cascs coaclu&d' the nuober of bodies complained

about should also bc recorded-lt

The cases acc€Pted by the Parliameatary Ombu&nan is d16 Tsar'l@67 sete

lesser than that of the previous ycar. First, the O[Ecc istroduced a more robust

process for &ciding whctfier it could an4 if so, whether it should accePt 1 arse for

investigatior- Its aim has beca to cssurc that its dccisious to accePt cases

investigation are corect in law, consistcng qpcedy aad strategic -ia liac with

Ornbudsoan's rolc as a compl'i"t handlcr of last reson.

Secondly, promoting bmer locd complaiats f,larlling asd resolutios was one

of our ke7 objectives. Ttc assessoeot procrss thelefore ensurad that the body

compraingJ about had an oppomrnity to resolve the compl'i"1' Also, where

appropriarc, it cnsurcd that thc complainaat had ma& usc of a.ny appropriate second

tier complaint handler, such as the Adiudicator or the Hedthcarg Q6mmissi6n'

Before ttre Parliameaary ombudsmao ofEcc acceptcd a casc for invmigation it

vanted to be satisEed that:

A ttre coropl.i.t was propcrly withia the oobudsmaa's reoit end the body complained

about had uot been able to resolve it;

B. There was evidence of malarlminisuatigs l62ding to un-remedicd injusdce;

C. TLcre was a reasonable prospect of a wonhwhile outcooe to its investigation'

tt DcBilcd A-o-sual Rcpon of 61 pga avzileblc ac Lnp:/,/www.oobudsoa.ore.uL/pdfs./ar 06.pd

lan acrsc4 2G1-2010
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The Parliaoentary Ombu&roan O6cc had also cstablished a much dearer

distioctioa berween cases where it intcrvme to sectlre a Posidve outcome for a

complaiaant vithout thc need to lauach an investigation, aod cases where it

investigated aad rcponed Therefore, in future it will be able to repon more

accurately and comprehensively on thosc cases where its intervention shon of aa

investigation had secured ttre resolutiou of a complaiag which was an importaot

aspefi of its work. Such cases were then recorded as conduded enquirics.

A substaatial nuober of cases werc ioitially accepted for iuvestigatioo but aftersards

dosed as au enquiry. This was because the Officc reassessed all cases

ia hand when ir adoprcd thc asscs$ncor proc€ss dcscribcd above. Thus, 373 cases wcre

closed as enquiries rattrer than as invmigatioas. Orerall' while tlc aumber of

invmigations reduced, our overall workload reroaiaed substantially uachaoged as

more work was being done at thc eoquiry stage. The cLanges were more of

plesentation than of substance so it &alt with over 14,000 enquiries during the year.

Of thesc, around 4,400 (31%) were requcsts for b{ormation aad just ovcr 9,800 (69%)

were requests to investigate. Of the requests to iavestigate: 77% were accepted for

investigation, 28% were oot properly ma& (for aramFle, not referred by an MP)

23% were prernature, 187o were out of reoit, 3?o were withdrawn by the

complainanl, In a funher 11% of cases we &cided trot to investiBate (for "tamFle,

because there was no erid€trce of Ealactministrarion).
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The yar 2@6O7 began with 1,862 cases in haad Duriag the year ttre Parlia.ocntary

Ombudsma,' Office accepted a firrther 1,682 cases for investigation. The output of

completed cascs of 2,927 la 2@6/07 o;c;;r/r,d thc number of cases acceptcd for

investigatiou during the yar by 7,245 and as a result the in hand figure reduced by

67% to 677. This year panicular eophasis was laid on reducing tle nuobcr o{ in

band investigatioos that were cfver ayf,t old, which resulted ia a 69% reduction in

t.he nuober o{ ttrese cases from 24 to 73.

In 2007 March the Parliameoury Oobu4soan Office cdebrated its 40the

amiversarT of its estabtisbment. of the complaiuts investigated in 20 0607 ,149o were

upheld in full (compared wrth 37% in 2m5{5), 28% werc upheld in Pan (30% itr

2OOaO6) and 38% were not upheld (33% i8 200546).The increase in the not upheld

rate reflects the changing profile asd natufe of rhc cooplaints the ofEce reponed on.

For ey2rnple, continuing cere cases have high uphold rates. I! 200il6, these made up

33% of cooplainr rciportcd on (pushiag up tle overall uphold rate), but ia 200607

the proportiou of condnuing care cases had reduced to iust 15% of complaints

reported on.

All tle reco--cn&dons Parliameotary Ombudsoan made during tlat year

have been accepted or are currently being considered by the body or practitioner

complaioed abour Tte majoriry of rccomocndations in our health investigations

focused on an apology or some actioo to Plevent a recturetrce (for example, a review
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of or changes to procedures, or staff traiuing). Otiers included action to remedy the

failure i&ntified, or reconsi&ration of the decision. The majority of

recoomen&tions in the Parliaoentary invcstigations focused oa Eaancial

coopeasation for incoavenieacc or distrcss. Others indudcd aa apology, fiaancial

compensadon for los or an action to remedy thc failure i&qtified-is

In the year 2@7-8, ia, line witfi the new robust assessroent processes

iarroduccd in 2006'O7, cnquiry cases wcrc closad, followiag &cisions oa whetler the

Parliameatary Ombudsmaa OfEcc could acccpt the complaint for investigarion (that

is, if it is within its jurisdiction); and, if it can, whether it should through asscssocnt

of,

a- whether the body cooplained about has had a proper oppomrnity to resolve it;

b. whether thcre is evidencc of malad'ni"isuetioa leading to aa rinreocdied injustice;

c. whether there was a reasonable plospect of a wonhwhilc outcotDe to an

investigatioo.

In some cases, it oight be possible to resolve cases througb iaterveation shon

of an investigatioo by working with the relcwot panics to the complai"t and the

Parliamentary Ombudsman c/ould do this wherever possible.

During tie year, tf,e Offcc:

s For all thosc facts aad figurcs and many othcr *pcca of thc work of Parliamcatzry Ombudsman in
6e yczr 2@67 scc Aarud Rcport of 2@67 zr: hno//www.orobu&oao.on.uL/od6/ar 07.pdf. last

acccsscd 2O1-2010
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. 
a- closed 11,698 euquiries (assumption 16,@0);

b. closed 3,551 of these after firther detailed asscssment of whethcr thc cooplaint

should be accepted for iavestigation (assunption 5,@0);

c. endcd thc year with 1,316 euquiries in hand (forecaa at or around 750); .

d had a frrrther 191 cnquiries in haad which had been referred ba& to complainans

for firnher ioforoation.

The shorthll ia cascs closcd and incrcasc ia cascs in haad was pardy due to tle

reduction in eaquiries received aad pardy to other factors, such as productiviry and

resourciag issues which are now being ad&essed As a resrlt of this, only 76% of

cnquirics wcrc dosed within 40 &ys against our servicc staadard target of 90%.

Duriog the year, :

. 951 cases were accepEed for invesrigatioa (assuoption 1,,1@);

. completed 959 investigations (assumption 1,400);

. erded thc year with 618 investigations in hasd at 31 March 2008 (forecast aim at or

arouad 620); and

o had73 qres over 12 months old at 31 March 2008 (urBet 50).

Overall,the Officc ioproved compledon of cases within six oontbs &om 43% in

2@6Q7 to 45% but reoained shon of our target of 55%, reflectiag rte iacreasing

comploriry of cascs takcn on for iavcstigation; and it also improved overall
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perfornalce agai$t its stan&rd for cooplctioo at 12 roondts bora 79clo to 87%,

cxcccdiag its targct of 85%.

As a whole, during tLe year t[c OEcc fi:lly qheld 37% of complains

investigated (34% il 2@604; panly uphcld 18% (28%); a:rd did not uphold the

rcsaining 45% (38%) Ite picnue wes quite differeat for Parliamentary and I{edth

investigations. The Office uphdd the complaint in full or in pan in 68% of

Parliameoary iavestigations. In Health investigations it upheld the complaint in fi:Il

or ia part ia 49% of cases. Over 99% of the reco--en&tions it ma& duriag the year

have been acceprcd or considered by thc body or practitioner complaiaed about. The

aaio;7 of recom.oeodations in is Parliameoury iovestigations were for financial

compeosatioa for inconvenieacc or distress, un&rliaing an apology. Others induded

Gnancial corapensation for loss, or somc action to remedy fic failure identfied.

The majoriry of reco--endations in its Hedth investigations focused oa atr

apology or reconsideratiou of thc decision. Others iocludcd asdon to remedy the

failure identified, or some acdon to preveat a lecturence (for example, a review of or

changes to procedures, or staff traiuiog). Financial remedies have also featured, for

evarnFlc as coropnsation for &cct financial loss or io recoepition of tle disress and

incoovenience caused by poor complaint handling.

During the year the Parliamenury Qnludsrnan Officc reccivcd 207 requests

for information un&r ttre Freedom of loforoation Act and Data Protection Act
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(over 250 were received 'n z@ffin.It reponed last year that due 16 1f,6 v6l'mg 6f

requess and specific di{ficulties rrith responding to tuany of these (duc to the specid

Iegislative position of the Ombu&roaa),it did not always Eeet tle statutory

tiroescales for responding ro requesrs. lt 2@748 the ofice addressed this issue and

sieoificardy reduced both the volunc of cascs in hand to 13 and thc time ukea to

reply.

As a measure of the performance of its own service, over the year the

Partiamenury Qslglsman OtEce reccived 73 compl'i"i5 about it (sig"if,s2o6,

dowa &om l2t9'rn2CD@7); rcsolvcd 964; atd cn&d thc ycar witL 99 a her.d (296

ta 2@ffi/), ercceding the targct of having no more than 120 in hand at the year ead

Sincc 1 Jaauary 2008 all complaiats about Parlia.menary Ombudsoan have

bcea handlcd withia a new 'siaglc-ticr' systco, ttre serrice staadard for which was to

provi& a substantive rcsponsc oo 90% of thcsc wirt'i' 16 vceks- Duriog ttre Tear tf,c

Ofice achieved 58%.

Of tLe complaints Parliameatary Ombudsman received about his owa Office,

431 were about its h."dliog of enquiries; 737 were about health investigadons; 190

were about parli"-enury invcstigations; and 15 were about the Freedoo o{

Informadon Act and the Data Protecdon Aa. Of thesc, 107 were firlly or pardy

upheld, a sitpificaat improvemeat over the 757 a 2@647, within which, errors
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uphdd about its &cisioos were down froa 34 to 22 while errors panly upheld were

down &oo 69 to 32 and servicc complaias vere reduced from 54 to 53.

There wcrc tcn applications for judicial rcview of Parliamcotary

Ombudsman's decisions and nso county court dairn< iq 1f,s year. Of the tea judicial

reviews, nine were rcfus€d permission to proceed- The other judicial review was

grart€d permission to proceed but was /icmicsed by the courl

One of the county court cl.;rn( was dismissed by the courq the other was withdrawu

by the claioanCr

During the yar 2@E-9 tle Office dcdt with 16J17 eaquirics and cosduded

713 investigadons, meeting five of its sir operetional argcts.

Beiag accouatable for its performancc ageirt the plans aod targets it had set irself was

imponant to it. It coqtinucd to makc big strida against its prioritics, &livering a

sigpiEcaat proEraEEoc of change in rcadincss for ttre ncw NIIS cooploi"ts systcm

whilr at the same time m:nagi"g its workload to meet five out of sir of the

opcradonal targcts sct out i! its 2@8-09 Corporatc Business Plaa.

Its Corporate Busiocss Plan ideatfied r number of key corporatc priorities aad

activities for the year. Ttese were grouped hto five areas as follows:

L deliver an in&pen&ng high quality aod accessible cooplainl f,2srlling service;

s For e morc dcteilod -"lfi, of thc pcrforoeacc of thc Parliamcotery Ombudsmao aod verious

isucs rdetcd to thc pcrformancc during thc yar 2N7-E scc thc 9lpagc Aaaud Rcpon of
Parliaocotary Oobudso:a avarllablc ec Lno://vqv.otobud;oaa-ore.uL/odklar 08.odf. Izst acesa&
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2, capture and share tte evidencc from our casework and oa our performance, aod use

the ."Fertise to &ive improvements in public serrices aad to inforo public policy;

3. plan, deliver and "'r"agc changc to achicvc cotrti.au96 improveoen!

4. attracq positively eagage and develop its pcople so tlat they &ive rfie achievement of

its objecdves; and

5. Use its systems and resources to effectivdy support atrd mauage tte service that it

provided to tf,e public.

During.thr year it received 16,317 eaquiries ag'ainst a planning

assroption of 14,000. Enquiries to ParliaeeaEry Ombu&man can be initiated by

telephone, em:il s; in writing and its respoosc ti-e was Eotritored as pan of our

pcrforoance reponiry framework- Both its service standards for acknowledgiag

-eoail 
aaj wrinen enquiries (100% iu oae and two &ys respectively) were met. Of the

enquiries received 7,608 tela'a:d to parliameatarT bodies, 6229 were about health

bodias atrd 2,480 were about bodies outside is jurisdiction.

Enquiry cases v/ere dosed followiog decisions on whether it can accept the

complainl for investigatiou (that is, if it is within its jurisdiction); and if it can,

whetler it should, tfuough assessment of:

a" whether tLe body complained about has Lad a propcr oppomrairy to resolve tf,e

complainq

b. whether there is evidence of maladoinistntion leading to an unremedied injustice;
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Vhether there is a reasonable proqpect ofa worthwhile outcone to atr invesrigation.

If possible, Parfiaseutary Ombudsmea seeks to rcsolvc cases tf,rough

intcnzcntion, shon of an iavestigation, 33d this was a growiag area of its work.

During the year, it closed 108 enquirics in this vay (47 tn 2@748).

During the year tic Of6cc achieved is opcrational urgct of closing 80% of

enquiries s{thin {Q days Q6% it 20f,748); dosed 15,539 enquiries agdrst a pl,nning

assumptioo of at or around 14,000 (11,698 in 2@748), o{ which 108 were resolved

through interveatioa shon of an investigadon (17 in 200748); while do*d 72,026 of

these after an initid assessment of whether the complaint could be accepted for

investigation agaias a planaiag assuroption of at or arou:rd 7O,7@ (8,147 tE 2007-08).

It closed 3,613 of. these after funher detailed asscssrnetrt of whether the compl,i,'1

should be acccped for irvestigation against a planning assrmption of at or around

3,300 (3,551 i! 2007-08). It ended the year with 2,175 enquiries ia hand xgaia5l x

forecast aio of at or arouad 1,350 (1,497 at 3l March 2008).

As pan of the trarsitioa arrnngendrts for the new NHS cooplaints system,

1,042 enquiries were forwardcd to Parlameaary Ombudsmaa direcdy by the

Healthcire Commissicin during the last quancr of the year, and 961 of thesc vere in

hand at the year end- If thcse 961 raosited cases were erduded from the total of 2,175

enquiries in hand at the year end, 'his would leave a totd of 1114 enquiries in han4

i.e. below the forecrst of 1,350 in th e 2@84 Corporate Business Plaa.
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OeefiJl,7g% of eaquiries were cither aot properly made (that was, cascs rlat had not

been put to PHSO in writing or, in parlia.ocnury cases, had not been refcrred by an

MP), or wcre premature, or about a body or tn2tter that was ouride our iurisdiction.

This rcmains a causc of continuiag concertr for Parliaoenury Ombudsmao as he

aios to ensurc tLat people know whet[er P]ISO is thc rigLt placc for them to briog

their cooplei"ls, and, if it is, wheo the right tiroc to do so is.

Duriag tLe year Parliaocnury Ombu&man O[Ece condude d 72% oI its

investigatiors within 12 moutbs agaiast ia operatioaal target of 80% (87% achieved

in 2OO7-08). It acccpted 401 cascs for inve*igatiou agairut a planning assuropdon of at

or around 750 (gsli.n 2OO7-08). It conduded 713 investigations aginst a plaming

assuoptioa of at or arouad 750 (g5g ,n 2@748). It en&d the year with 308

investigatioos in hand at 31 March 2W agnr.sr. a {orecast ai.', 6f a1 or arousd 520

(620 at3l March 2008 - thi" p25 a ressltetueat from 618 due to the r+opening in the

yan of. 2 cases follorring complaints about its decision). It had 50 cascs over 12

montf,s old at 31 March 2009 against l taryet gf no tnote than 50 (/l at 31 March

2oo8).

Tlc oumrn for its iavestigatioo work differcd froo its planning assuoptions,

in respect of both the nuober of cases acccptedlor, investigtion and tie nuober of

investigations condudcd; and also from ir urget for the perccntage of iavcstigations

it hoped to conclude withi" 12 mont[s.
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Tf,e reduction io thc number of cascs accepted for investigatioa reflccts a

morc rigorous approacL to its asscssment of cases when they first come to iq together

witfi an increase in thc number of interveations shon of an investigation that it

un&rtooL

It concluded 713 investigations against a pl.''ning assuoption of at or around

750. This lower 6gurc rdlects the change ia tLc nature of healttr investigatioas ia thc

secosd half of the year, when it extendcd the scope of a number of iuvestigatioos

about poor complaint filadling by the Healthcare Coomission to include t]re

ua&rlying initial cooplaiut about tLe NI{S body conceroe4 ratf,er tlan refer the

case back to the Commissioo for further worh as it would have done previously' As

well as reducing the nuober of iovestigations it was able to conclude in tle year, tlis

also increased the Iength of time that thesc investigatioos aeeded to uke'

Vhilst thc failure to achieve iu 8096 throughput target for iovestigatious was

primarily a resrlt of tte changes to the systeo f63 !26rlling NHS complaints, it

renairs concerned about thc length of dme that maay oI its invcstigations uke to

conclude. It pl,,,.ed to review its investigation Processes h 2OO9-10 wfth the aio of

reduciag investigatioa throughput times ia future years.
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Duriag the year the OfEce of tle Parliamentary Ombu&mas fully upheld

37% of coaplaints iovestigated (37% ta 2@748) while panly uphdd 15% (18% in

2Cf;/748) and did not uphotd 1f,6 l6maining 48% (45Vo rr'2@748).

It uphdd t[e complaiot in full or in pan in 60% of parliamenury investigations (68%

E 2@748) atrd h 48% of healtL investiptions (49% in 2007-08).

Over 99% of the reco--eudatioas it roade during tie year have been

acccpted or are cu:rently being coasidered by the body or practitioncr complained

about (99% in 2007-08).

The majority of recom.oen&tions in is parliamenury investigations were for

fi.ancial compeasatios for inconvenieace or distress, un&rlidng aa apology. Others

included financial compensation for loss, or soEe actiotr to reEedy the failure

idcstified

The majority of recor-"'neo&tions in its health investigations focr:sed on aE aPology

or reconsideration of the decision, usudly by the Healthcare comoissioo. others

includcd action to remedy tle failure i&ntfied, or some action to Prevent I

r@urreEcc (for e"r'r.Fle, a review of or chaoges to procedures, or staff training)'

Fimncial remedies have also feaured' for erample as compcnsation for direct

fi,,oncial loss or io recognition of the distress and inconvenieacc caused by poor

complaint hanJli"g.



As a neasure of thc perforoance of its owa scrvice, over the ycar it received 910

complaints about its own self (n3 ,n 2@748). It resolved 768 (964 in 2007-08) and

ended ttre year with 238 in hand (95 at 31 March 2008, restated from 99 due to a small

auober of &ta errors).

It provided a substantive reqronse on 91% of these within 16 weeks, erceediog

its custoner service standard and opcrational target of 90% (58% in 2oO7-08).

Of the complainr it received about itsclf

a- 712 sere abax 16 f,2arlling of enquiria (431 ta2@748)

b. 122 were about health investigatiors (137 io 2007{8);

c. 38 were about parliamenury investigations (190 in 2007-08); aad

d- 1g were about requess for informatios ua&r the Freedoo of Information Act

2@ODatzPrctectiou Act 1998 (15 tr'20o748).

of the totd nuober of compl'i"15 about itself

a.103 (13%) was firlly or pardy uphel&

b. 74 were complaints about its service;

c. 18 were about enquirY decisions;

d 5 were about hcalth investigation &cisions;

e. 3 were about parlia.oentary investigation decisions; and

f. 3 were about decisions relating to requesS for informatioo uader thc Freedoo of

Information Act 2000/Data Protcction Act 1998.
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There were sevea applicadons for judicial rwiew of its &cisions (tet'lm 2@7-

08)andnocountycourtclairos(twoin2cr,748).ofthcjudicialreviewaPPlications,

six were refi:sed peroission to proceed' The other apptication is still pending thc

coun's dccision.r'

6. Condusion:

TLe reason of establishing thc Parliameatary Oobudsoaa Officc is that before its

establishmeat there were a few remedies available to the coroooa citizeu ia c:sc of

aay griewaoce causcd by the maladministration" Howevd those reaedies had thcir

own limitations and problems. They were cither erpeusive' ukiog a long time or not

wdl mrsted by the coomon citizen'

TLc oaia and foreoost PurPose v?s to check malarlminisuatioo in the goveruEeot

bodies.

\trith the passage of tioe and realizatioq of the siFificance of thc its work the officc

was established iu many other qpheres as well like Health Orobudsoan' Local

Eovertuneot OErbudsoan aod Legal Services Ombudsoan etc'

Jurisdiction of Parliameatary Ombudsoan inclu&d goveratnent departments' bodies

fuactioning on behalf of the Crown and bodies established ua&r an Act of

Parliaroent.

ru h.,r,//r*v.oobu&mzcon.uk/od6/ar 09.df. last rcrcssocl 2O1-2010
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Tte complaint Eust bc prcsetrtcd to a Mcobcr of Parliamcnt who ia turn sco& it to

tte of6ce of Partamenury Ombu&mas.

&srling complaitrt througb MP has beea a poiat of &bate. Tlere is a strong opinion

agaiDsr ir but after mu& deliberation by the Parliament over tle issue, findly it has

been decided to keep this filter.

Ite performance of the office of Parliaoenury ombudsman has beeq satisfactory

and improving year by year. Beadting froE Past caPcrieoce the ofEce gradually kept

briog"S changcs and ioprovements in is way of handtiag the complain6' Jf,s'gh

its jurisdictior has been esPasdin& but it has managed succcssfully to acLlc the

situatiotr.

Its performance over the ycars aud improveneat ia the qraliry of its work shows tlat

it has been true to its vision that is to make it service available to all who need it; to

opeftrte oPen, ransParent' fair, customer-focuscd processes; to ua&rstand complaints

and investigate them thorougbly, guickly and iopanially and sesure appropriate

outcomes and share Iearning to promote irDProvcoents ia public scrvicc'
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Chapter five:

Application of VilZyat al Ma.zalim in Pakistan: Vdfd4E Mobasib

(Federd Ombu&man)

1. Introduction:

Pakistas is a country which came into existence in ttre name of Islam. Its

cosstitution stipulatcs in irs provisions that thc govemment would make efforts to

enable i,. citizeu to lead their lives in accordaqce wit[ the El6hingp of Islam. If in

realiry teachings of Isla'n are followed, it will certaio-ly result io good" clean and

tr$sparent systeo of goveroatrc€. Unfomrnately good and EiulsParetrt govemance

system is an usfulfilled &eao of the Pakistaai nation for the last oany decades since

tle inception of this couatry 'tr. 1947. Aftil t\e 7977 Ma-rtial Law, tle tf,ea ruler

Qmerzl lvlrrhrnrned 7-taul llaq beqan steps 9f [5lami"^ti6s and like every new ruler

promised the nation to provi& it with a corruption free system of government.

Among maay steps which his goveromeat took for this purpose, one was ttre

esablish.oent of the institutio nof Wafa4n Mol2usib rshich has been, no doubg a

sueesrful irtitution which has achieved its goal of providing a fon:m to the

cocrmon citizen where he or she can briag fonh a complaint agairt any misuse of

power or rnaladninistation by the govenuDeat officials with an ease which is not
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available to hin or her in judicial sfsteo- The performance rq)orts which have been

discussed in this chapter a-re a proof that the institution has been successfr:l in

building the confidcncc of common citizca ia its working.

2. The Background ofthe Institution

Griev"ance redress role of the govcra.oeat is not a new pheoonlenotr. The idea

of investigating cooplaints aginst the govcnunert officials is lootld &eP into the

ancient times. It has existed in otre forE or aoother rbroughout the history of huoan

civilization. Heads of i clao, tribe a dyn sry f,1d 65d'qised thi( role in various phases in

human histoqy with different scopc and vaqying dcgrees of effectivenes. As an

institution to iavesrigate complaiots agaiust administrative machinery thc i&a of

Onbuds'n2n is as old as public xrlninisuatieq itsclf.'s Maay couatics of thc world

established such i.ostitudons throughout thc ages with differen-t names varying

fuuctions aad powers to achieve tle objective of redressing public grier"ances arising

against the state firnctionaries. The Ombu&-,n like institutious in one or otler form

had remained in cristence tbroughout tlc Listory of humao civilizatiotr. In fact it had

been familiar to all rulers who were conccrned with the happiness and welfare of their

s 
For thc history of gricvaacc rcdrcs mcatranism pft[ia ]vtudi'n stetcs scc chaptcr rwo of rhis

dfuscrtatioa-



subjects. Ite Roman aod Persian (Sassld{ rulers had established pracdces of

investigation of conplein6 against the royal officials'!3'

It must bc kept in mind that thc iastitutioa of. Wafipi Motttarib hs its

fouadations in the Islamic coocept of accousabiliry. In fact accouatabiliry is the

cardinal feature of Islam, the very spirit of our faith. AII of us are accoustable to Allah

for cach aad every rnosrent of our lives aad shall have to give ao account of all our

dcc& on tte Day of Resu:rertion- Funher, Islam being the complete code of life aot

only conceras itseE with '.e.'s slriritual life but encomPasses every sphere of his

activities. It lays equal cmphasis on fairsess of Eatr's relationship and dealiags witl his

fellow beings. EspedaXy tLosc who are in e positioa to exercise authority on others

are required to do so with utoost hoaesy, iustice and equity.m

TLe realization of tle need {or a grievaace redress mechanism initially

prompted t[e sening up of internal grievancc re&ess systcm by the goverrment

agcocies theoselvcs but soon it became clcar that these sTsteos were not rdiable.

bsrcad of re&essing public complaints impanially, these institutions tended to protect

the culprit. Rcstoration of public g6rEdan6s in the goverrment's abiliry and sincerity

t' MrJik, Dil Muhrno aL OnMnun^ th danhpnt in Palzisua Pakiso law Joumal 1982' p.96
s.A-aaud Rcport of. tl,c V{aqi }lobtcib for 1985, p. 5, 6



to redress their coopl,i"15 now depeadcd on the creation 6f 2a i-panial and

fuactiorally indcpcn&at institutioa of tle Ombudsmao.st

The raison d'6tre for settiog up thc institution of. thc Vali4i, i,lobtzsib, thus,

was to institutionaliz€ a new mechanism for rc&essing iajusticc 6oo" 6 qi '".ns by

public fuoaionaries. It was sought to ser up a rystem which combines judicial

inpaniality, adequate iuvcstigative capability, pngmatic flexibfiry in irs procedures

and professiooal iosight into the labyrinth of the modera administrative sm.rcture.u

The modern sociery is a bureaucratic socicry. Over time, there has been a

stuPendous erPrn{on ia tLe size, functions and importance of public bureaucracy,

This has brought about an immense increasc ia the &gree and raagc of interactios

lgtp6en ldrnini$ntion and citizcss. In to&y's world, rle weUare aad happiness of an

individual citizeo greadl depends on dccisions, acts and omissions of the

admiD,istrators. Hencc there is a need of dcctive cootrol of the bureaucratic

apparatus. TLe sheer size and the raage and scope of bureaucracy has however,

dwarfed the traditioaal 66qf,anics5 of control. So tie need for providing an

institutional fonrm with ouch wider functioaal sweep, to which the citizens may turf,

without cpenses or formdities, has f6ssng all the more evident Seming up the

rt Isleouddio. Toaads Uidaruilia tbc Onhdona l/ea (booklct without rny publication &ta
eraileblc in V4fz4E Mobt4tib6bary, hl,habad)) p.lp 

A-uaud Report of c V$qi tlobtesib for 1985, p. 5,



irstitution of the Ombudsoan represetrts a lcsporrse to this aced which has bccn

universally fdt both io the devdoped and the Third world Couotries.6

Tte problems facing thc uader &vdoped third world couotries are however,

.much oore compler Mostly, they are rrew Datioas, which won iodepen&ncc from

colonial rute after theSecond World Var and arc still engaged in a '{iff,cult struggle to

6nd solid footiag. These couotries are politically un&r devclope4 socially aad

economically ba&ward Hgssg within thcse countries rle bureaucracy has come to

play a pivotal role and exhibits at times a teodcncy to becooe a sate into itself' Its

strueurc has to a grcat exeat remaioed the saoe as desigped by tle aliea rulers to

scrve their owII purpose. sioilarly in runy €ses 1f,6 l;minisuat6rs' attitu& towar4s

people is still like that of their colo"ial masters. So here tle need of aa institutioa Iike

that of the oobu&mas is utmost necessary. In the developed societies the complaints

may be about the qualiry of life, hcre they arc about the life itselr.H

Mthout ,liTuting the wielding of discretionary powers by tle administrator,

the Ombudsoan aims at ensuring that the power is exercised jusdy, equitably and for

tte good of the gmerd public. It supplemenr aud does Dot suPPlatrt the role of the

Parliameut aad thc internal re&ess system of the 4errcy.It represents the Parliament

in the arl'ninictrztive domais "nd dfectivdy institutioaalizes tfie principle of

admiaisrativc accountability to tle Parlia:oeat and the people. ffoweyer the desired

$ Vafiqi Mohtasib (Oobrds-,. )'s A-uoud Rcpon of 19t'1, p. 7
u Ibid p.t



results caDsot be achieved without completiag tfie cirde. spccial ioterest ombudsman

for the judiciary, the Provinces, healttr, education, local bodies, prisons aod civil

seflrauts, along with the general purpose Ombudcman can ddiver ttre goods'

otherwise oal-administntiotr would thrive io areas which remais outsi& the

jurisdicdon of, or iaadequately covered bn the gcncral PurPoses Ombu&mau' Thus

the system of accounability, to be measingful, should qtend to dl qpheres of

goveraoeatalactiviry.Infactallthecivilizcdanddemocraticcountrieshavespccial

iaterest Ombudsoen alongsidc the gcneral purpose Ombu4soao'

Again the process of accountability would reoain half-Learted in a society

which lacks thc element of sclf'accouatability aoong its citizeary' Sclfaccouaubiliry

should sart from childhood and at educational institutions. A sociery devoid of it

losesitssenseofguilt.Everyoactendstofindjustificationforhisevildee&iaothers'

actions. As society consiss of isdividuals aud if everyone refuses to accePt principle of

self acco:atability, that sociery would degenerate iato 
" 

lr'gg'ling grousd for oa6a asd

characterless pcople.

The Ombudsman tierdore reoains as the only ray of hope for the citizens in

distress. It also plays the role of ioage builder for the bureaucracy by humanizing and

personalizing it, which so far wes considercd as a reoote a'nd impersonal institution to

be dreaded rather tha.o respectcd- It bridges tLc yawning gap bcmeen the governo'ent
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and tf,e governed aad thereby strengthcos people's trust in the deoocratic

dispeosation.s

Today injustice, inequality aod econooic imbalaocc has assumed d^ngerou:i

propordons and is threateniug sociery, as the coomou mas costes to be marginalized

ingahitrgaccesstotheadoiaismtionforrcdressofLisgricvances.Tobridgc'hi.

iucquality, rninirnizc thc inaccessibility, idora and educate the citizen and alleviate

his sutrerings fi 1f,g hanfu of the administratioo, and to oake it more huoane and

responsive to thc nee& and gricvances of tLc com.ooa citizens, institution of the

Ombudsman is a dire necessirY.s

Keepiag in miad the above background one loust abo nor forget thc Pakistatr is

the only Muslim sate on thc world map, whid owcs its exisrcacc to Islamic tLeory of

nationhood- The fore fathers of this couatry visudized a piece of laad whcre the

gol&n rules oflsla'n wouldl bc brought into practice. Thcre h," been a constant effort

of Islamizing and bringisg in harmony *ith shafi'ah thosc laws which tic country

inh63i1sd fr6ln f,ritish colonial nrle. Accouaability of public servants is a fua&oenal

feature of Islamic arl,ni.i<tretive and political system. A society or state lacking

accousBbiliry which is a mea-os of esablishi"g a just order crn never be ao Islamic

sociery or $ate. Tbat is why the esablishment of tle ofEcc of vafaqi Mohtasib

s Blaoeuddia, Tooar* Unddwthgth AnMnst hlc+ op'cit' p'5
s Vclcomc Spccch of Mr. Imtiaz Atroed Sahib,zede, Prai&og Asiau Ombu&oea Associetioa

". 
,h" gJ AriL O-b"dt-an Associatioo Confcrcacc (2&25t1 April 2oo+) at Scoulo B'cPublis of Korce



(Federal Oobu&",,") was a right sttp ia thet very directioo. So in tle year 1983 the

institution was establishd by the then Presi&nt Geseral Mohaomad Ziaul Haq

un&r thc presi&nt order No. 1 of 1983 regarding the Establishment of the office of

Vafaqi Mohusib (Oobuds-a") .rs

3. Meaning of the words'Moltasit and "Ombudsman":

The word MoW is aa Arabic wor4 from the root votd "tlzsiba yalsah,

bisrt n d lkisar which means to call to account. The terminologT has been used for

tfu ombu&maa although ia Istamic history the word'Mohusi| has been used for

IVhrLet Inspector i.c. the official who vas ia charge of eojoi"i"g virnre aad forbidding

esil in thc public placcs. Thc tero which has beeo in use for the ofEcid who was in

charge of Accouutability of the public scrvatrts' wu Vah al Maznlitt Howevcr'

literatly, there seeos to be no problem io usiug the 'ggord'ltlohUsit as it means the

ooe who calls to account md th6 Qmf,urlsmas's iob is truly catling to account the

public officials for tieir maladoinisuation. so in Pakistan rhc tera b{olusibi-A'lz or

r Nov ir the ycar 2010 tf,crc is tf,c Ofrg d V{"qi Mobtasib Sduzl 6t5u;'o'" ) havisg

Ua+art.. i" fti"-ba{ with cight rcgioul ofEccs in Kanrti, khorg Pcshawar, Quctre' Ieis'l Abad'

uJrL s"}kur and Dcn r*"i Khan- lacrc arc provincid Ombudsnca cach in Puaiab, Siodh,

r"lo.hln- 4a AlZ|a rr.hnir. Bcsidcs rtrat rlcrc is e FcdcGl Tar oobudsmar' Iosunacc

O;b"d..r" ard Baakiag Oobudsoea er wcll )h! Srowth aod dPansioa of tf,c Ombud:oo's

institutior is indiaivc of the succcss of this aP.riE ot

2U



VafqE Mol.ttzsib has been iotroduced kecping in nind the mcaning of accouatabiliry

in this word.

The term "Ombudsmas' has bees derivcd from the Swedish language and

has severrl 66aning5, This tero is used to dcaote a represeutative, ageDt, delegate or a

pcrson auttorizcd by others to act on tlcir bchalf and scn e rheir intctest. 16l

It mea.ss a person who rcPresents or protects tf,c iuterests of another pcrson or

persons. The word assumed its qpecific 6eaning wheu ao institution of Ombuds'nan

was set up in Swcdcn iu 1809.P

It is for this reason that now ia ordinary dictionary meaniag; it deaotes an

official who investigates comptaints regarding adoinistrative action by governmetrts-

so cdled 'mdadmioistration'. The complaint may not ncccssarily be confacd to illegal

actiou but call cover broadcr iajustices in arlminicuative &cisions. Most

Ombudsmeo's po'wcrs are of aeccssity wi&ly &finad, but they norodly do not

iuvestigate issues that caa be considcred by the courr or tribuoals. Their findings do

not have tte force of law, and are Put i8 foro of repons from which it is hoped

remedid action will result.rD

!6', IbrrbiE .l V.hab, Tk Sditb lrutiarr;ton ol Onhdna4 (Swcdcl:Tryd., Ccamlrry&cric AD,
Boras, 172, P.19, IslzancdJc, Tossdt lMingdt Mn ar lda, p.7
*Cryrt l. D.vi4 d. 7k Catbridgc Encycloqdiz,( Crnbridge Canbridgc Univcrsiry Press, ' 1990)'

p.879
fr Aattal Report of brunrztiotul Bar A:socittion, 1971, P, 7



p"fining the term "Ombudsroas'tle Intcraatioaal Bar Associatioa, in one of

its reports, interalia sai&

The Ombu&oaa is a rectifier of individual grievances agairt admiaistration, a

warchdog and refo1661 ef sdmi"isuztioo' custodia.o of rcctitudc'rzr

The ombudsman coomimee of tbe Intrraational Bar Association suggesr that

the tero oobudsoao is eoployed only to those grievaacc handling mechanisms

which cornes within the scoPe ol the followiug &fiaition:

Aa Ombudsman institudon is an ofEce provi&d for by the cosstitution or by action

of the Legislature or Parliaocnt aud is Leadcd by an indepea&nt, high levd public

of6cial, who is resporsible to tle Legislaturc or Parliaraent who receives complaiots

from aggrieved persons agains goverrunent ageacies, ofEcials and employees or who

acts on his owa motion aad who has the powers to investigate, recorD.oetrd cotrective

actiou aod issrre reports.lz

Tte definitiou given by Intcrnational Bar Association is quite comprehensive

one as it s6yg6 ol,n6st all aspects of the work of the insdtution of the ombudsman.In

the contort 6f qitizen-2rlministrator interaction the Ombudsmao is a person to whom

vt IH. p.7
- Fnai, Bc-.rd, 'TLc Oabs4r@: RreidEd' ia Intqaatioaa! Bcr htn*l, M;ry 1975' p' 55'-Tbc

abovc statcocat by Bcrurd Fruk, formcr Chairman of thc Oobu&oaa Copoitccc of thc

Iatcrr.atioaal Ber Associatiou, arc actually bascd oo thc Rcolutioa passcd by this Asodrdoq 
"s t:4

by, Nainul Abcdiq Ombudoan lastitutiou -J ?fr1-R1*do"- h,.6' Coatcofonv [i1d
fi'oaa 

' . So.i.ri.., .hxnut ol Tbird Void Studic' Sptiog 2006'

- - t- r --: -t - t -i ^^;ei l:. .rtAltl oi 
^1717q7 

lAht^e - contcarcoll) Acccrsc&

OcL 05, 2@9.



pcople Eay coEe for re&css of thcir griaraoces arisiag out of injusticc done tlrough

.nalrrl'rinistr:ti6a. He saods betwcen the citizcn aod thc adminisuztor acting as a

bridge bcrwecn the mo. He is thc citizen's protcctor and rcpreseotativg a srEPattretic

hterceder on their behalf.']z'

Maladmioisradon is a terminology oPco to intcrpretation' It has bcen

interpreed aod erplained by the oobudsman as aE adoi.o.istrative actioE or &cisiotr

which is conEary to law or rules aad regulatiou, uniusg perverse, arbitrary, biae4

uarcasonable, oppressivc, discriminatorT bascd on rcpotisa, fivouritiso, jobbcry

(bascd on private advantagc which prevailed over dury or public interest)

rrlmini<Uadve exCess, ndect, inatteotioa, ineptirude, delay and iacompetcnce eL.t71

In may bc said here that thc O6cc of. Vafuf Mol.twib hac l6ss established

baically ro cLeck maladmisistration that is rdated mai"ly to ttre impleaentation of

rules and regulations and srhich nanifesrs is the form of abuse of one's authority. It

worls in aid of the Parliameat aod srpplcmeuts ir It is aot an institution which

surpasses the iurisdiction of Parlamenr Thc Mohtasib ofEcc is not really concerned

with rtrc &fiaed cri.oes which arc punishable ua&r crioinal or any other law of the

D A-E!u.l R+on of Vafeqi Mohrasib for 1981, p.67

" All thcsc tcrmiaologics arc acotioncd ia Anidc 2 @) ef f3s[thlrm61 of rhc Oficc of \Tafaqi

Mohtasib (Ombudsnarf Ords l9t3 aad cach has bcca dabontcd in accord:ncc with iovcstigdors of

thc Mohtarib by hiaseli. Tlcsc clebor.ti.os arc aweilablc ar rle officid wcbsitc of thc \Tafaqi Mohrrsib.

sas hnpr//TTrv.EaohEdb.qov.plr/sitc//kpoelcdE]orodu6s//EdedEhi5tndoEd!6litiols.ehD l.st

acccssc& l1-l-2010



lasd- It has a qpccial jurisdiction distinguishd from tLat of Policc or other law

enforciag ageacies.

Tlcre is a diffcrcnce io tle coaccpt of iustice dispeased by tlc nor-'I Judiciary

and that dispcascd by the Vafaqi Molrtarib institution. Thc normd iudiciarT only

fulfills the requirements of legal justice i.e. whcther sooethir4 has bera dose vithin

the nrLs. But the Vafaqi Mohtasib lools &ep into the matter and tries to find out if

there has becn any mala.l"'i"i.t atioa in the form of neglecf undue delay, inanention,

nepotism or favouritiso and if so, he tries to cotnPeasatc the oppressed ia the real

seose of word 'coopeosation'. Following is a glariog erample of this conccpt of

j"rti"".

A person complaioed to thc Vz/iqi Mol.ttzsib thzt he applied to the Capital

Devclopmcat Authoriry (CDA) Islamabad for panicipating in bidding of co--ercial

plots io 1982. For a plot of 3500 square feet hc offercd thc highest bid but he was.

bformed tlat the oftcial concerned in the CDA ha rejected his bid- Hc daimed that

the said plot has beea dloned to a Pclson for much less price thau what hc offered

After iavastigation it was provea that the dcpartmeut rejected the bid on uniust and

uoreasooablc groun&. Tcroiag thi< as an act of aalarlminicuztioa the Vafaqi

Mohtasib recoro.oen&d that thc cooplainast should be alloned another plot withi"

the existing plots. This oatter was senled ia 1987.
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Aftcr tle retircment ol thc Va/iq| Moltzsib who &cided the case, CDA

submitted an application to review the recor.mendatioa. The acting Mohusib after

hearing the statement of the Chairman CDA rejccted the appeal.

CDA subaincd anottrcr application st ting that the complainlsl did nor

pnrchase the substitutc plot as its pricc was highql' fhs amag Mofittsib held that he

should be alloned the plot oa thc old pricc and possibly ia tie saoe area where the

plot in question was locatcd- He added that ia a casc whcre thc injustice was maoifest,

the rc&ess sLould bc such as il the conptainent had never srffered aay loss.ts

4. Appointment and Qualif,catioos of rfic Valhqi Moftusib.

The Vaf4E Mofitzs;b is appoiuted by thc Presidcnt of Pakisaua.!'6 The law

does not providc for aay specific qualiEcations oL the Vafiqi lv{obtasib.lt only says

thar tterc .will bc a vzfqi irlobt*ib to bc appoiutcd by t.hc Presidant of Pakistau.r'

s AMul Hdccz, Vefqiltlobusili: T-crtf aor lfrfiyd LaT.t qiebQ'b (Vafaqi Moltedb: Iatroduain

rnd Criticel Appnisal of is Uscfirlacss), (Ltrore Al Farooq Book Fouodaitoo, 1990) pp'3G31
,. TLcrc hes b; e dcbatc ebout sener of eppoiotmcnt of tf, c vaf4i Mo.htasib,whahcr this should bc

rhc eurhiriry of rhc Prcsi&ir or tlc Perliaorat shoud do rf,zl Thc forocr VeIaqi Moht6ib, Cf,icf

Juticr (rctir ) Sardar Mubaond Iqbal wes of tf,c opiair that thc precat oodc i'a eppoiatocar by

rhc ptcsidcst ;odd coatiauc as ir tf,c pncticc ia Freucc aad ia Ausrrlia- Accorrding to hia tf,c Judgcs

of higf, judiciarT er atso appoiatcd Ly rlc Prcsidcot but ia oo vay it impair tlcir isdcPcadcncc. Thc

rutoiooy girco ro thc Oobudso.an and thc assurcd scc,rity of tcoure matc him eo Ombu&oen in

thc mro i-sc of thc word. Scc Vafeqi Mohusib (Oobu&naa)b Aonud Rcpon 1985, p' 1&19' I'r

my opinion thc euthority should bc bvttcr vcsrcd in thc Parliaocat whcrc thc proess should bc carricd

*a i"+"r-.ty tf,rough collcrtivc rL;aLirt o,r at lcart r[c appoiurmcat by thc Prcsidcut should bc

-"d" -i;.o .i .f,. .p!ro"rJ o{ tf,c parliaocae This vill bc uorc in line rith thc spirit of

perlieocorarf fo.n of lo"ro--r thrr ! ordeiaod by tf,c Cortitrioa of Pahistaa 193. A sclccr



Ffowcver thc practice has showa that ccrtaiu qualiEcations havc bcen kept in

view while appoi[ting him- Usually a forner Ecrobcr of thc highcr judiciary or a

Muslim persoa of high caliber, very good repute and kaown iatcgriry froo rfie civil

service is appointcd 16 this p65L Up till aow it has also becn tbe practicc that uo

woman has been appointcd as thc Vzfqa Mobtzsib.

This is uu&rstandable because rte nanue of job which the Molasib h* to

perform is such that a persoo lacking iot"gnry and strong character, pcrhaps, will not

be successfirl in fulfilliag the purposes. So froo tle practice we can derive that the

qualiEcation for the Mohtasib is that he oust be qualified to be a judge of higher

i"di"i".y aad a maa of high htcgriry aad strong cLaractcr. He is appointcd for au

uaexten&ble fixed period of four years. It seems that the purpose of ttre nrle of one

6red term appointaeut is that thc person who is appointed as the \[afaqi Mohesib

should aot show any flexibiJity in calling to accouat the high public officids for

gaining a soft coraer for his r+appointmeat in the next tero. It also means that he has

onJy that chancc to pcrform or do whatcver scrvicc hc c/itEts to render for the nation

and he will not have any other chancc h future where he might compeosatc the

shoncooiogs of the current tcaure. Ttus he has to be vigilant aud pro active in

pcrforoauce of his duties.,

coo.oitta of tf,c Parliamcot for rcviariug thc pcrformeace of thc Mohuisb's Of6cc will also bc uscful

as it will work us safcty volvc for thc ebu:e of powcr or lack of dcicocy ir tLc O6cc itsdl
D Anidc 3 (1) of Esublishncat of thc Offcc of Vafaqi MohEtib (Ombudsman) Ordcr 1963



The fixed four year tenn gives him sursry that he is not goiag to be removed

within tLat period by aayone so he should do his job wittrout the fmr of any tlreat of

rcooval as is tLe casc of otier d?artmcnts srhcre the heed is appointcd and ca.n be

reooved by the governnent for aoy rcason aad somctiocs, even wittout a reasort.

Tte only way through which he may be removed during the tenure is by the

President of the Couotry on the basis of misconduct or of being incapable of properly

performing the duties of his ofEcc because of physical or Eental incapacity.

Ia such a case also tf,e Mohtasib has the option o{ refuting such allegation aad

he can request an opetr public evideotiarT hearing bdore the Supreme Judicial

Counciln and, if zuch a hearing is not held withis thnty days of receipt of such

request or not condudcd within ninety days of is receiPq the Mohtasib will be

absolved of any and all dlegatioos whatever' In such circuostances, the Mohusib may

choose to leave his ofEce and shall be eotided to receive irll remuneretion and beoefits

for the rest of bis term. t'

On the other haad if he chooses, he caa remaia on the post till the end of his

tenure, This is yet a.notter safeguard against any threat of removal to ttre tte Wafaqi

Mohtasib even by the higLest autLoriry of thc state'Froo tLe above discussion we

n Suprtoc Judicial Couaoil is tf,c higLcst judicial forua of thc couatry. Accordiag to Artidc 209 of

thc Coastitutioa of IsLoic Xcpublic of Palistaq it shrll coasist of thc Chid Justicc oI Pakisua, thc

rwo o.rt sco;or ludgcs of thc l,,pr.oe Coun of Pekistea aad tf,c two mo* scnior Chid Justica of

ffigh Coufrs. ScG: 
- lyl MaIEoo4 Tbc Wtion of bhmic Rcpiilic of Palcisun, 1973 sitb

Comnattcry (Aore Pakistaa kw Timc Publicatiors' 2007).
D l,niclc 6 pl ot Est&lisltnart of tb Offcc of Valaqi ]'toW (OnMowt) O'|da 19Ei



Eay conclude that there is a need for legislating clcar rules about the qu'lifications of

the Mohasib and the matter should aot be left to the discrcdon of the Presi&at. As

we know tlat therc arc different political panies in the couotry and oajority of the

voters are illitcratc, thcreforc oae should aot cxpect any perfect selection of leadenhip

i.e. tle government by the public. In such cirorostances discretional powers should bc

restricted 1s 1f,g 6arimrrrn Possible extctrt so that there is no chance o{ misuse of

powers jr:st to buy the political loydq of. a group of people or a political Patq''The

fired one tero appointment Eay also be recoosidcrcd and in exccptiooal cases it may

be allowed to bc made at lsast rso tcrEs bccause at ti.ocs a Mohtasib's visioo and

performance might be extraordinary exccUetrt and ttre nation may be benefited from

his services for another four year term.

It may be obsenred at this point that it will also be befining if the qualiEcatiotrs

of Mohtasib are legislated upoo keeping in view thc rules of Siyzsalt Shar'iyah'n thts

regard- It will also bc i.a line with thc spirit of tle constitution of Pakistar, that

requires ttrat there should be no law against the injunctions of Qur'nn aod Su.nnah. so

the least qualiEcadons should be what was &caed necessary for e Qili (udge) h

accordaoce with the Islemic Law. Aad as the job of a Mohtasib is eqta to rtat oI wE

at Ma.ztlim in Islamic legal sysrcm, so he oust have the additiond qualfication of

being a prorninent persoaality and coomanding respect of the society as well'rm

!s Bcsidc uaay classical aod coatcoporary booLs oa what, is called in Isla'oic ftq t Atb al Qidi

fl-Jitfi;), a vcry good vork'whiti dltoss tht qudGcatioas' appoiatcocat and furcrioos of



ln case of cooparison ,-ong the systems of the DuZn al Mazilim of Saudi

Arabia aad Vafaqi Mohu.sib it is dear that both the President of Du-an al Maznlim

and the vafaqi Mohtasib are appoiatcd by the Head of thc Statc and caa be rcoovcd

only by the same authoriry' Vhile ia case of Parliamentary Ombudsm'n in thc the

uniad Kingdom, though hc is appointcd by thc crowa but the distiaction is t[at he

oay be reooved by the Crowu or by thc Partiament.

Jurisdiction and Complaint handling Procedure of the Mohtasib

5.1. Jurisdictioa:

TLe Mohtasib Eay, oo a complaint by aay aggrieved pelsoa, on a rcfcreacc by the

Presi&aftr, the Senate or ttre Nationd Asseobln or on a oodon of thc Suprcmc

Court or a High Coun oadc durisg the course ofany proceedings bdore it or of his

owu motion, utdenake any investigatioo into any allegatioa of maladministration on

the pan of any depafimetrt or any of its ofEccrs or employees'rE

The followiag matters iue exduded from the jurisdictioo of tLe

ludiciryhcludiagWr@aateilinb,AtAbtetaltubatfTd(ItchwsofGovcraeacc)byAbo
i U"-i an bia frlug.--.6 bi! r.{.bib al Mavad (d150 AJI) traos. Dr. Asadullih Yatc Ta' }le'

Publishcn, Londoa, VE- 1116/1995.
It Thc Prcsidcat o,ry rdcr lr!7 Eirn r, rcporr or compleiat for invcstigrtiou aad iodcPcodcat

rccooaca&tioas by tf,c Molusib. I.u such czsc thc Mof,trib shall proopdy iuvcsiga:c any ruch

Euntcr, rcport or complaiat aud suboit his Grdiags or opiaioo within a rcaroarblc tioc'

aAridc g(t) ol Esabti*natt oltb offcc of Vafqi ]'lobusil (anbdonet) oflL'| 1983'



Wafufi Motztaib i.c- he can trot uodefiake aay investigatioa or ioquiry in the

following mattcrs:m

(a) Caes which are sttbidice before a coun of comPeteat iurisdictiou or

tribunal or board io Pakistan on thc &te of tf,e recript of a complai"t'

rderence or motion bY him;

(b)caseswhi&relatetorhccxteradaffai$ofPakista!ortlerclationsor

d"-li"g of Pakisan with any foreigp satc or goverruDetrti or

(c) Matters related to, or are cooaectcd vith the defence of Pakisran or any

part thereof, th6 milisly, lavd aad air forces of Pakisaa, or the maners

covered by the laws relating to thosc forccs.

(Q the Mobusib shall not a&ePt for invesdgation any complaint by or on

behau of e public servant or functioaary concerning any matters relating to the

department in which he/she is, or has becn, working in respect o{ any penonal

grierance rdatiog to his scrvice io that &partment'

(e). According to Anicle 31 of the ordcr of Esablishmeut of vafaqi Mohtasib

the President is empowercd rc erdu& any mafter froo its operation and

purview. In pursuancc of tlese powers, the Presi&nt in 1984 excluded any

matter relatiog to or contrcded direcdy or iadirecdy wirL the Federally

Arlrnini<tered Triba] Areas from the jurisdiction of this insdtutios. ln 1985

E Ibid Ardclc 9 (2), scc also Articlc 31 Q) vhcteby thc Prcsidcot oan b7 uotifcatioo io tLc official-

Gazmc, cdu& sP;ficd oancrs, public'fi,ocrionaria or Agcncy fiom thc opcntion aad-gyvrew of

At * -y of A. p'"r;S o* of. E tilitb.ott of th Olt t olvfidqi Mobusib (Mnan ) Mr 19t3'



ordcrs of detcntion oa& un&r Scctioa 3 of the Security of Palistan Aa" 7952'

asd t.he cases of persons de i''ed ua&r such orders were erdu&d from tle

opention and purview of WafiqI ir{ol.tt*ib roo.t"

If we compare the jurisdictiou ol Waf4n Mohtzsib with the institutiou of

Wtlayat al Mazlim, \se carr easily condudc that the institu-don of Vaf4E Mol.tt*ib hs

a very restricted jurisdiction. On tlc other haod the institutioa ol Vilzyat al |Iazalim

used to have a very wide jurisdictioa. There was no department which was out of its

jurisdiaion. Even the iastitution of Judiciary itsclJ was under tf,e supervision of

WilAyat al Maaztin So it was an iastirution which was the most powerful to check

malarlminictrztion is the state machingry. I'J6actheless, one should also keep in "i"d

tf,at in tf,e previogs times tLe sAtc institutions were not multifold as is the case today.

T&y there are many istitutions for accouatability and chccking

oaladministretion.rs Tterefore the jurisdiction has to be restricted Anlmay there are

ccrtain erdusions from the jurisdiaion of Wafatf Mofitasib which may be

reconsi&red iE the larger public interest of justice. Prime examples ia this reqpect are

maners relarcd to Defencc and tfiose relatcd forcip affairs.

For carrying out the obiecdves stated in tie relevant law aod, in panictlar for

asc.rtai!.ing the root causes of comrPt Pracic€s and injusdce, the Mohtasib may

s VafqiMobusib (OnWnun)\ AnnulRWt 198t P.23
- Eramplc of srch isritutions in Pakistan rrc Natioud Actountability Bursa., Pakistao Eccuonic

Moclie Rcgulato{f Authority (PEMRA), Oil 6z Gas Reguletory Authoriry (OGM)' Natioad Elcaric

Powcr Rcgualatory ,tuthority, Varous Sandhg Comnincc of thc Parliamcnt ctc'



arraoge for studies to be made or research to bc conducted aad may rccormesd

appropriate stcps for their eradication-'e

During the course of fow ycars (2002 to 2005) a nuober of *udies were

conducred by the ofEce of the vafaqi Mohtaib on important issues in terms of

Anicle 9(3) of the Establishoeat of the officc of \Pafaqi Mohtasib (ornbudsman)

Ordcr, 1983, undcr which thc Mohasib m y arrarrgc {or snrdics to be made or

research to bc conducrcd rcgarding any aspcct of thu 1oo61is^ing of an 'AgeacT' of the

Fedcral Government so ils to root-out corruPt Pracdcrs aad iojustice'

p6s a.rmple ia 2@2 a tou! of 62 % comptaints were received about \PAPDA'

Though in rfie ycar 1984 thic percetrtage was 17 and rtthe year 1993 it had reached

to 240/o only.In consulation with VAPDA a four mcober committec, comprising

ofEcers of the ofEce of vafaqi Mohtasib was formed to conduct a mrdy regarding the

issue.

ILe tcrms of refcrencc for rfic com.oittce werc as follows:

To exaoine the existing orgaaizational structures, ranBetDctrts' policiesand

procedures of \trAPDA relating to billi.g in gencral and detection billi"g ia particular

and tte internal sy$eEs avdlable for re&ess of grievances arising therefrom and

sutge$ rnersules for briaging about improvemenrc thereia'

A detailcd study was conducted altcr tfiorough investigation which iac]u&d a

number of field tours; reco,',-ea&tions werc formulated and handed over to the

s Aniclc 9 (J) of EnabEbnart oltJn Ofue olvefaqiuobusib (Onfud5'n6") Ma 1983
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concened departuenr Howcver

impleoented-3r

ttrose recommen&tions are Yet to be

Anottcr study was conductcd by tLc O6ce 'n 2@+ regardiag the

maladministretion in vorks Departmcat aad recoromen&tiot$ were formulated aud

haoded over to ttrc department cosccraed- Likcvise studies wcre conducted in the

yar 2@4 about Pakistan Telecoomunications Ltd ad zai Taraqiati Bank

(furicultural Development Bo"k)'r

The Mobtzsib Eey set up regroaal o$ces as, when and where

required-'D Therc are cight regiooal ofEces of the Vafaqi Mofitzsib' They are in

Kafachi" Lahore, Quetta, Peshawar, Faisalabad, Multaq Sukkar aad Dcra Isoail Khan.

All of tfiose ofEccs receive complaiats about thc fe&ral govcmmetrt dePartEents.

The point which is trot Eentiotrcd in the Order under ttre iurisdiction

clauses but ca.n be dcrivcd &oo dcfi.aition clausecs 's that vafiqt llohtasib a only

investigate Eatters undcr federal &partocnts aad has ao jurisdicrion over the

provincial &partocnts. Howevcr now ttrerc are Proviscial Ombu&men in all

provinces and Azzd Ja.mmu and KrshEir €sc€pt North vest Frontior Province

Vtere the ofEce is yet to be establishe&

'o wafaqi Mobtasib (otzhdsman)'t Annul Rcqoa 2ao5 
' 
p' t, chaptcr 1'

r Ibid pp. &9
- lmirl 1+1ot xtolAslr-att of ttc oficc of Vafqi Mobtzsib (onbdnun) da 1983'

- &tictc 2 (i) of Establishmcat of thc Of6cc of Vafaqi Mohresib (Oobu&oea) Ordcr 1983 srys:

"Agcrc,a mca; I Miuistry, Division, Dcgarmcog Com.sisioo o-r offfice of thc Fcdcrzl Govco.ocnt

o, La,iaory 
"orpor.tios 

or othcr institution csublisf,cd or controllcd by the Fcdcnl Govcra.ocor bur

does not includc Fcder:l Shariat Coun or a tfigh Courl ln 2oo2 through ea aocoding ordiaaocc thc

'words 'sr.tutory bodt' wcrc also addcd to thc dausc.



5.2. Complaints 112gdling Proccdurc:

(1) A cooplaint is supposed to bc mn.{' on solco.n afErmation$r or oath and in

writing ad&esscd to the Mol.tusib by tLe aggricvcd Person or' in tte case of his death,

by his legal reprcscntativc and may bc lodged iu pcrson at thc ofEce or haadcd over to

tJre Mottusib a person o! sent by auy othcr mcaas of communication to the of6cc'

(2) Cooplaints without sr-e and other relerrant bJormation of the

coEplaittatti 31'6 got etrtert2hed

(3) A complaint should be ma& within tlree moaths &om the &y on which

the complaiaant first had the notice of tle mattrr alleged in ile cooplainr However

the lrtobusib has the powers to cooduct any iovestigadon based on a complainl vsf,;65

is as1 vithin time if he considcn that there are qPecial cirarostances which make it

propcr for h i"' to do so.

(+) Vhea r}Lc Mottasib proposcs to conduct aa invesrigation he issues a notice

to the priacipal officcr of the dcpartocat coacerncd and to any otier persoa who is

aleged in ttre complaint to have uken or auttrorised the actioa coEplained of, cdling

upon hi',' to arlswer the dlegations conteined in the complaing induding rebuttal.

tr Thar rhc allcations coataincd in thc comphiar rrc corrcct aad mrc ro rhc brsr of kaowlcdgc and

bclid of thc --pLi"rlq (b) pra,ioudy ro compleint on thc subjcct w,rs 6lcd rt thc Hcad officc or

any of thc Rcgional O6ccs; (c) ao srig appca! paition or aoy orf,cr judiciel procccdiags ia coorlaon
with thc subject marcr of thc complaiat is pcodiag bdorc any Cout, Tribuld or Soard and (d) r
,"pro.ot tioo ro a coEpclcot 

"utf,ority 
of rf,c At-ry io rcspcct of tf,c allcgatiors coateiacd in thc

compleiot was mrdc, bst cirlcr oo rqrly thcrao wzs givcu wirhia a rcasoaablc timc or thc

rcprescaation had uojustly bccu tumed down. (Anidc 3 (a) of Vafqi Mobtasib (l!*iga,dolr And
p:n.o-t OlA-pt"l"i1Xqrl"rio"t, zoOt (rocodcd upto 30.06J007) Vafiqi Mohtesib (Ombu&man)'S

Sccrctariat, Islanabad )



However ttre illo [tcib aay prowd with the iovesigation if no response to thc notice

is received by him froo such principal ofEccr or other person within thirty &ys of

the reccipt of tbc s6dsg 61 si \in suctr longer period as oay have been dlowed by the

]tobt*ib.

(5) Every investigatioa is to bc conductcd in private, bur rhe Moltzsib may

adopt such procdrue as he considers aPproPriate for such investigation and he may

obtain isformation from such persons aad io such maraer and oake such inquiries

as hc t[inks fir

(6) A persou is cntitled to appear ia pcrson or bc represented before the

Mohtasib.

A T\e Mobtasib,in accordance with the nrles, pays erpenses and allowaoces to

any persotr who atten& or furoishes ioforoation for thc pulposcs of any

investigation.

(8) The condua of ao investigation is not to not to affcct aoy action ukcn by

the Ageocy conccrocd, or any Powcr or duty of tlat Agency to tale further action

with respect to any maner subject to the investigation.

(9) For the purposes of an iovcstigation the Mohtasib may require any offce or

menber of thc Agency concerned to furaish any hfornation or to Produce afly

docnoent which in the opinioa ol the lilobtasib's relerrant and helpfut ia the conduct

of the investigation, and thcrc is bc no obligation 16 6ainsla secrecT iu respect of
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disclosure of aoy bforoation or docuacnt for tic 1ru{roscs of such iavestigation.

However the Presideot may, in his discretioa, on groun& of irs baing a State secret,

allow claim of privilege with respect to aoy informatiou or document'

(10)Iaanycascwhcrethc}utof;tzsibdccid..nottoconductaniovestigatioo,he

is supposed to scad to rlc complainaat a stltaEent of his reasous for not conductiag

the ilvestigation.!'

(11) The Mol.ttasibis autf,orizcd to regulate dre procedure for tte conduct of

business or the erercise of powers ua&r the Or&r of establishoeot ot Vafaqi

Ivlobtzsib.et

(12) The Mohtzsib or a mcobcr of the suff have the authoriry to informally

con<fiate, amicably resolve, stipulatc, scttle or ametiorate any grievance without

s'ritten oemoraoduo asd without the neccssiry of dockering any complaint or

issuing aay ofEcial notice. He may appoint for purPoses of liaisoE counselors, vhether

honorary or otherwisc, at local lcvcls on such tcros aad conditioas as he de"""

proper.rq

After having read the complains handling procedur e of the w4r4E MohtAsib it

is clear tlat the procedure is easy aad uacomplicated for a common man' It is in

'' On the: othcr hzad if aa invcsrigatioo is coaductcd thc Cooplaiaa.at is kcpt up&tcd ebout thc

progrcs of thc czsc. Iu czsc of loag elo coaplicatcd cascs it is e rcquircoeat thut tbc Coolaiozat aust

L ripa.*A of rf,c progrcss ir ca". at lo"t rcry tf,rcc oonths' S": Alicl' 20 (2) ol Vafaqi i'lohtatib.

furkgctun /1nd'Di;Pt4l Of Conplahu) Rcgvbt ,nt, 2OOJ (A-ocodcd Upto 30'062007)' l7afaqi

Mohusib (Oabu&oa.o)'S Sccrctariat, t'l'-'lrd'
-aniac io 1r;1r4 ot E:t&ltbna* of tbc affcc ofvzfqi Mohtztib (onLilsna') da 1983'

Ibid- Anide 13.



strong cotrEast with the proctdurcs of formal judiciary whcrc it is not easy for a

common man to think of going there for thc protcctiotr of his rights mcrely becausc

of the coroplicated nature of thc formalitics aad cxpenscs isvolved thcre. fte absencc

of court fee aod thet of the formalities to hirc a hwycr etc' really cncouragcs a

corDrnotr man having rro resouroes aveq to comc and apply jrst oo a plain peiece of

paper for the protectioo of his rights on the condidon that some abrse of power'

uegligeace on the pan of public scn'arrts or any other foro of mahrlminicuzti6a i5

iavolved-

6. Powcrs ot the Mobusib'.

6.1. Rcco"ttt co&tions for implcocnatiog.

(1) If, afur having considcred a Eatter on his owl ootion, or on a complaiat

or on a rdereuce by the Presideng the Scnate or the National Assembln or on a

motion by ttre Supreae Court or a ![gh Court, as ttre case roay be, the Mohtasib is of

the opinion that the mener coffi&red aoouns to roal-ado.iaistration, he

communicates his findings to the Agency concerne&

(a) to consi&r the maner furder,

(b) to modify or caocel the &cision, Procrss' recoEsten&tion, act or omission;

(c) to erplaia more carcfully thc act or &&ioo in question;

(d) to take disciplinary aaion agails aay public scrrant of any Agcncy uodcr

thc relc\rait laws applicable to hio;



(e) to disposc of thc oattcr or casc within a spccified time;

(f) to takc action on his G.ndings and recoonen&tions to improve tie

working and efEciencT of the Agency withio a specfied time; or

(g) to take any ottrer steps qpecified by thc Mohtasib'

(2) The Agency is supposed to inform him, within 5uqh time as oay be

specfied by the Mohusib, about the action taken oo his recommea&tions or the

rd$oas for not coroplying with thc samc.

(3). If after considcring tic reasons of ric Agency in respect of his

recoomea&tioos, the vafaqi Mohusib is satisfied that no case of mal-admidstration

is oa& out he roay dter, modi{y, amend or recall the recorD.mendatiotrs:

Howevcr if rtre ordcr is o3d. on a complaing ao or&r is passcd unless tle

conplainatrt is given an oppomrnity of bcing hcard-3$

(a) In any case where the Mohtasib has considered a rnaner' or condusted an

investigation, on a complaint or os a referetrcc by ttre Presi&nt' the Senarc or ttre

Natioaal Asscmbly or on a modoa by tf,c Supreme Court or a High Courq the

Mohtasib forwards a copy of the commuoicatios received by him fre5 the Agency to

the cooplainaot or, as the c:lse Inay be, thc Presi&ng the Senate, thc Nationd

Assembln the Supreme Court or the High Court

(5) If, afta conducting an investigation, it appears to the Mohasib that an

ioiustice has bcen causcd to tle pcrson aggricved in coasequence of maledrnini<tration

t This &usc wx inscnad as (2,{) vi& Ordinancc No IJOCII of 2002'
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aad that the injustice has not becs or will uot bc rcoedied' he may' if ls thi'tc fi1' [y

a special report on the case bdore the Prcsideot'

(6) If the Agency coucerued does not comply with thc rccoomendations of thc

Mohtasib or docs not give reasofll to ttre satisfaction of the Mohtasib for

noncompliaoce, it is treated as 'Defiancc of Recoomes&tions" aod is dealt with as

follows.!t

62. Defiancc of Recommcn&tioos:

(1) If tLere is a 'Defiance of Reco'-ea&tions' by the public serrant in any

Agency with regard to thc i-opleocntation of a recoo'oen&tioa given by tte

Molttzsib,he may rder the matter to the Presidcnt who rnay' in his discretion' direct

the Agency to impl.ment the reco--cn&tiol atd ialots the Mobtzsib ae'ordtn{y'

(2) In each irstance of "Defiance of Recoomen&tioos' a repon by the

Mol2taib becomcs e gan of the pcrsonal 6le or Character Roll of the public scrvant

primarily resporsible for the ddiancc on tfic coudition that tlc public sernant

concerned had been granted ao oppomloiry to bc heard iu thc maner'!'

7. Rdcrencc by Molltasib,

'Where, duriag or after as inspection or aa investigation' thc Mohtasib is

satisficd tlat any pcrson is guilry ofaay allcgations, the Mohtasib may refer the case to

thc conccrued authoriry for appropriate corrective or discipliaary actioo' or both

E Aniclc 1r (1}(5) of Bubtiibtcnt of b Wc of Vdaqi Mobus;b pnfulnut) Mr 1983

" lbiA Artidc 12 (+(2)



correcive and discipliuary actios and the said authority shall inlorm the Mohtasib

within thirty daln of thc reccipt of rdcreocc of the actioa uken' If ao inforoatioa is

received withh this perio4 the Mohtasib may bring tlc maner to thc noticc of the

Prcsideat for such actioa as he may &.'" fiLlr

Judicial Powers of.thc MoPtasib,

(1) The Mohtasib has the same povcrs as arc vcstcd in a Civil Court un&r the Code

of Gvil Proccdure, l9o8 (Act v of 1908), i! respcct of the following maners' namelyt

(a) Suomoning and enforcilg the anen dans sf 2ay penon and c',"'i"i"g hi.''

oo oadr;

(b) Coopelirg the production of documents;

(c) Receiving evideace on af6&vis; and

(d) Issuiag com-i'sion for the eramination of witsesses'

(2) The Mohtasib has the povers to require any Person to furnish information

on such points or Eattrrs as, in tle opioioa of the Mohtasib' may be usefi:l for' or

relerrnt to, the subject maner of aay inspcction or invcsdgation'

(3) The powers referrcd to above ccrcrcised b7 the Mohtasib o! aay Persotr

aut[orised io writing by the Mohusib in thi< behalf while carrying out an inspection

or investigation-under the provisions of the concerned law'

- Ibid Anidc 13
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(+) Vherc tlc Mohtesib fin& thc compl'i"t referred to above to be false'

frivolous or vexatious, he may award reasoaable compnsation to ttc AgeacT' public

servant or other functionary aginst whom thc complaiot was oadc; and the aoount

of such compeasation shall be recoverable from the complainant as ao arrears of land

rsvenue:Howcvertteawardofcoopensatioauoderthisn:leshallDotdebatthe

aggrievcd pcrson from sccLing civil and o'i-'in"l remed)r'

(5) If any Agency, public servaat or othcr functioaary fails to comply with a

directioa of, rte Mot\tasib,he oan in addition to takilg other actioas uu&r thc law'

rder the matter to the aPProPriate authority for taking disciplinary actioa against thc

pcrson who disrcgrrdud thc &ectioo of t\e Mofitzsib'

(6) If the lQol.ttasib has reasoo to believe tiat any Public senrent or otier

frroctionary has acted in a manner warrutitrg crimisd or discipliaary proceedings

aainst hin, he oay rder the tnattrr to the appropriate authoriry for neccssary action

to bc taken vithin the time ryecrtedby rhe l{ohtasib'

(7) The staff and the nomisces of tle Officc mzy !s 66rnrnissi66sd by the

Mobusib to administcr oaths for the purposcs of the conccrned law and to aftest

various afE&vits, affirmatioos or declarations which are admined in evi&occ in al

proceedings uodcr the law without proof of the signature or seal or official character

of such pcrson.D

'Ibid Artidc la (1} (7)
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9. Power to enter aad search any preoises'

(l) The Motttasib,or aay membcr of the staff authoriscd io this bchalf' oay' for

the purposc of oaking any inspection or iuvcstigation' eoter aay prcmiscs whcrc thc

Itobtasibor, as the c.sc Eay be, such oeober has reason to be[evc that any anicle'

book of accouots, or any other docuoent rclatiag to tLe subject oaner of inspeaioa

or invesdgation may be foun4 and may

(a) search such premises and iaspect any aniclc' book of accoutlts or other

door.meots;

(b) uke extract or copies of su& bools of accouas and documeors;

(c) impouud or seal such aniclcs' bools of accounts and documents; asd

(d) oake ao iaventory of such anicles' books of accounts and other docuoents

found ia such Preoises'

(Z) All scarches oa&, referrcd to above' arc carried out' muutis mtundiq

inaccordancewirhtheprovisionsoftheCodcofCrioinalProccdure'1898(ActVof

1898).'@

10. Power to punish for contetttpt'

(L) The Mofitasib shall have saoe Pos/ers' m'tutis 
'nttufldk' 

as tle Supreme

Court has to.puaish any penon for is contempt who:

o $id aniclc 15 (D(2)
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(a) abuscs, ioterfcrcs with, impedes, ioperils, or obsmrcs the process of the

Moltzsib lt arry way or disobeys any of his orders;

(b) scao.l.li.c5 the iloltzsib or ortrcrrpisc doas enything which ten& to briag

the Mohtasib, his $atr or trooisecs or atry Pe$on authorised by the itobtzsib 'a

relation to his office, iato hatre4 ridiculc or contempt;

(c) does anything which tcn& to prejudice tbe &termination of a oaner

peoding bcfore the Llobtasih ot

(d) does aoy othcr thing which, by any other law' coastitutes contempt of

courr

However fair cooments made iu good faith and ia public iotcrest on thc

working ol the Moltasibor aay of his staff, or on find repon of rhe Mollzsib

after the completion of thc investigation shall not constitutc cootcopt of the

)rlol1tasib ot hts Ofrc*.

(2) Aay persoo seatenced uuder tle coacerned law roay, withi" thirry &ys of

the passing of the order, appeal to the Supremc Court'

(3) This power ol *re tvtoltasib, howcver, does aot take away from the power

of the Presi&at to graut pardon, reprieve or reqite and to remig suspetrd or conmurc

any sentenc€ passed by any courg rribuaal or other authoriry'

11. Review of the Vaf47 Mof;tasi&'s Decisions:

According to the concerned law any P€rsotr \rho is aggrieved by a decision or
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order of tfic Vaf4E Mohusib mrygo io appcal to the Presideat withia thirty &ys of

tlc &cision or order and the Presi&nt may pas an ondcr about tbat case as hc thials

fit sl

Tte rule of review of the decision of VafaqT Mohtzsib's a requircacnt o{

iusticc but it has beea missed by thc political governslctrts as a E?ans o{ escapc from

thcimpleoeutatioaoftheordcrsolVzfqiMohtasib,paniculartythoseordens'hich

go agaist tie governnent.e The reason is that once rcpresentation against a dccision

is filcd to thc Prcsidcng the oancr goes to cold storage because tle Presi&ot does not

decide the represeration on his orrn but waits for the advicc of the Prioe Ministe r'

thc Cabinet or practica[y qPeaking thc Law Miaistry' None of these authorities is is

aoy hurry to rmder such advice and in aly case, if at dl such advice is readcre4 it is

bound to go in favour of governroeat' Thus it is noticcablc that reprcsentetions 6led

by the federal governoent are geoerally accepted by thc Presidmr

{r Articlc 32 oI Establ:xbmatt of tk Ofuc of V{a?i }lohtaib (Onbudnan ) Oda 1983 stars:.

n p.o..t"t* to rrcsidcat--aay pen"Jtgg'it"d iy i dtdtioa oroldcr of rhe Mohesib oay' withia
-.ffJ1" 

.f o. ,*'too o, orjrr, -"k i"p'cscotttioo to rhc Prcsidcot' who may pess su& ordcr

:hcrmo as hc aay dcco 6t
; alJ."* "*Jta-g 

to Aniclc 29 of Esublishmcot of Vafeqi Mohusib (oobu&r"r' ) 
. 
Ordcr cours

.r.irr.i-.o f*ion-dc wrlidity of aoy dccisioa of rrairi Mohtzsib or grant ra iaiuctiou or suy or

iatcrim ordcr in relatioa ro aay casc f."oa Uy tft \faleqi Mohusib bu-t tf,c supcrior cours o{-Pa}isan

;;;-.Uy hrc+racd such oustcr of Fr;"aictio"- a'usc as iadcctivc ud irappliceblc rc thc

ac"ciic of coostitotiouV vrit juridicrioa oI thc ltrgh Cours'TLur rlc High Cours aad Suprcoc

conrt havc rariwed the ordcrs gesed by tc vefut M&tzsib or Ey rhc Prtsidcat ia rcPrcscotatioa-

"g"; ,h. ,J;.f thc w{aa'}'tobur;i. attrot'gb thc tfigh coons bevc gcoedty rcfirscd cecrcisc of

iriaiaa rcviss 
"r3ion 

thc ondi of oobods-.o Jh"rr . p.rroo 6lG. writ pctitioa vitf,out avriling thc

;;';-;;";nioa bdorc thc Prcsidcat of Prkisurscc for aaople'wncr .!9 
- 1?*-

O*aop--. Ao,fo;.7 V. Coomissiocr Hezan Division' 1992' SCI{B' p'2101 aad Pakistzo

Iotcmetiosrl Airlioa Corpoantioo Y' Vafeqi Mohtas$' 7991'l:t 'D 9'24



Delay in diqposiag of the representation is, nevenhclcss' worsc than &cisioa in

favour of the governmeat The aggrieved party caa at least seek judicial rcview of the

ordcr of tlc Presi&nt. Ttere have beca iosasccs where representations madc before

the presi&at have remaiaed undccided for oorc thas fivc years. The governoent

a-ssuoes that after it files a reprcscnution before the Presidcnt, the otdf,. of thc Vafaqi

Mobtzsib stzds tspea&d and every don is thcn made to kcep such reprcscntation is

cold storage. Acnrally, ttese represcnatioos leogrish in the Miaistry of Law for a long

timc and are not seat to tf,e Presi&nc7 for consi&ration of the Presideut'€

The Supreme Coun of Pakisau, io Fedcration of Pakista-a V' Mulammad

Tariq Pirzade, 1999, took serious notice of this practicc aod issred a *o tnoto eotice to

tf,c fedcral government as to why a directiou bc aot issued for disposal of thc

reprcscntation as cxpcditiously as possible but orrlinarily not later than 90 days of the

receipt of a represcntation by the Presi&nr Thc Court proceeded to determiue this

maner uoder Ardcle 37 of the Consdtution of Pakistaa which makes it incuobent

upon the State to ensure inexpeosive and expcditious justicc' The Coun evconrally

decided the sro zoro review pedtion on Ist ofJuly 1999 holding that ttre Presi&nt

should decidc a rePlescltadon Pithi! 90 &ys from its receipr

Aaother aspect whictr was ukea notice of by the Supreme Coun of Pakistan

was that such representation was rrot &ci&d by thc Prcsi&at through application of

'or Hrnid YSes. hbtcilla of Admini*atitx Leo A Comparutioc Serdl (I-ahore PLD Publislea'

2000),pp 33133+



his owa mind No reasons were asdgpcd by him while &ciding the case' Thc Court

heldthatthewor&'ashemaydccnfit'uscdinAniclc32oftheEstabfish-cntof

Vafaqi Mohtasib (Oobudsoaa) Ordcr, 1983, clearly sigpify that the President has full

and coaplerc powers to arrive at a conclusion h order to do iusticc but io the exercise

of such powers, he Eust act iustly atrd fairly and if the reo'oen&tioas madc or

findings recorded by the Ombudsoao arc iatcn&d to bc iaterfcrcd ridq ia the

interest of iustice, valid reasons mr:st bc assigpcd" The Coun rcpcllcd tf,e artunent on

behalf of the fedcral tovcrnrocat that while disposing of a representation' the

Presidcnt can pass aoy order without assigning rcasoas' The Court held that the

statute of oEbu&oaa is a sclf<ontained co& aod Providcs methodology aad m'n"er

of eaforceoent of the fiadings recordcd and thc recommco&tions oa& by thc

Mohasib on complaints lodged by atry Penon against rodadnidstration and

iniusdces suffered bY hi-.s

12. Some Other Relevant Powers:

12.1. Iospectioa Team:

(l) T\e Mohtzsib may constitute an Inspectiou Teao for the pcrformance of

any of the fuoctions assiped to him by law'

(2) Aa Iaspeaion Teao consiss of one or more members of the staff and is

assisted by such ottrer pcrson or pcrsoas as the Mohtasib may consider aecessary'

riL-r"r u ,*rr" 'ra ,*"--, Tuiq Pirzedr, 1999 as qoutcd b,' H'Eid R't',n ta Th

hincipb of*lninil;r,eti* !,au, op-tit pp'13$3!5



(3) An IrsFctiotr Team erercises such of tfie powers of the Mohusib as he may

qpecify by order ia writing and svery rePort of the Inspection Team is first be

submined to the Mohtasib with its recoo-roeld2tions for appropriate action'6

122. Stiading Con tirittrcs:

The Mohtasib Eay' whencver hc rhinks fiq esablish standiag or advisory

coomittccs at spccificd placrs with 
'Pccfied 

jurisdiction for performing such

functions of thc Mohusib as are asigned to rtem from time to tioe' and every repon

ofsuchcoraminccshallfirstbesubmittedtothcMohtasibwithitsrecom.toen&tions

for appropriate actioo.d

12.3. Ddegetion of Powers:

The Mohusib azy, by or'dcr in writing, ddegate srch o{ his powen as oay be

spccified ia tte ordcr to aoy ocabcr o( his staff or to a standing or advisory

comminee, to be ererciscd subjcct to srrch cooditions as may be s.pecifio4 and every

rcport of zuch mcmbcr or coo-oittee shall fim bc submined to the Mohtasib with his

or its recommen&dons for appropriate actioa'@

12.4. Appoiotment of advisers:

The Mohwib may appoiat advisers, consultaats' fellows' bailiffs'

interns,com,iicsioners aad erPens or Eidsterial staff with or without

6 Ibid- Artidc l7(1)r(3)
6lbid- Anidc 18

- Ibid. Anidc 19
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retuuaeEtion, to assisr hiE in the discharge of his duties uader the conccrned

Law.d

Ttis provision dms at the amilebility of ,'2nFower which is reqpircd by thc Wa/i4n

Mobaib tn arryiag out his job.

12.5. Authorisatioo of Provincid fuactiooarics:

Thc Mohtasib oay, iI he consi&rs it erPcdieot, authorise, with the coasent of

a Provincial Governoent, eay agency, public servant or other fuactioaary working

under tlc administrative cootrol o{ the Provincid Goverament to undena}e the

fuoctions of the Mohusib undcr dause (1) or dause (2) of Anide 14 of the

Esublishmeot of Vafaqi Mohusib Order in rcPect of atry maaer fdliag within the

iurisdiaion of the Mohusib;o and it is the duty of the agency, public scrvant or otier

firoctioaary so authorised to uDdertakc srch fiuctions to such emcnt aad subject to

such conditions as tle Mohtasib may spccify.'lo

12.6. Avizu:d of rrrsts'atrd comPcnsetion and rdra& of amouats:

(L) The Mobtzsib oan where he &ems treccssary' call upon a public scnraog

othcr fuactioaary or aay AgencT to show cause why compensation be not awarded to

an aggrieved Pufiy for aay los or damage suffercd by him on accouat of any

maladmiaistration coomirted by such public serv-ant, otter functionary or ate,icy'

d lbid. Artidc 20
o whctczs rlc oencrs shich fall uodcr dc proviacial goYcEDcDt me7 bc dcalt vith aow by tLc

prwincial Mohtasibs in tLc provincc whcrc thc irstitutioos arc working
{o lbid Anidc 2l



aad aftcr coEsidcrht ttre erplanation, aad hearing such pubLic servant' other

functionary or Agency, award reasonablc co$s or coaPeEsation a.od thc same shall be

recoverable as arrears of land revenuc &oo the public servaat, functionary or Agency'

(2) In casa involving PaytDest of ilegal gratificatioa by any cmployee of any

Agency, or to any othcr persoa on his bchajf, or misappropriation' criminal brcach of

trust or cheatiog, t\e Mohtzsib nay ordcr ttre payment thereof for credit to the

goverunent or Pass such otf,cr ordcr as hc may &co fit'

(3) Aa or&r madc un&r thc above meodoned rule aginst any person does

uot absolve srch person of any liabfiry un&r aay other law''!r

12.7. Assistancc alldaffic* to Mohusih

(1) The Mohusib may sc& thc assistaoce of aay person or authoriry for tle

performancc of his functions under the concerncd law'

(2) All officers of an AgeocT and any pcrson whosc assistance has been sought

by thc Mobtzsib ia the performancc of his fuoctions is supposed to render such

assisrancc to thc enest it is vithi! their powcr or capaciry'

(3) No satemcat ma& by a Pc$oo or authoriry in ttre course of giving

evi&ace before th e Mobtzsib or btsstaff shdl subject him to, or be used agairt him in

any civil or criminal procccdings cxcept {o! pros€cution of such persou for giviag false

evidence.tu

o'Ibi& artide 22 (1}(3)

"r Ibirl Anidc 23 ($Q)
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13. Ado.inisuativePowers

13. l.Coadr:ct of business.

The Mobtasib conducts his business with full iomunity and indcpendeuce''D

Following are imporaot poiats in his conduct of busiaess'

(l) The Mohasib is the chid Executive of t[c ofEce and eajoys edmiaisrative

aad fi,,rncial autonomy as may be pracrihd by thc Federal Govcrooent'

(2) The Mobtzsib is thc Principal Accouoting OfEccr o( t[e OfEce ia reqpcct oI

the speaditure iacurred agails budget graat or grants conrolled by the Mohusib atd

, for this purpose' cxcrciscs all the fiaancial asd a'lminicuztive Powers &legated to

him-

13.2. Requirement of affi&vits:

complainant or ery Perry connecrd or

iaquiry or rdereace, to submit afE&vit

authority in that bchalf within the timc

(l) The Mobasib maY require aaY

coqcerned witfi a complaiat or wit:lr any

attested or notarised before any cosrPetent

prescribed by the Mohtasib or his stafi.

'rr According to t[c s:.oc bs oI &c E*bli*mcnt ol tbc Ofuc d Vzfaai llobusib (OnMotw).ao

.oun o, orli 
"urhotiry 

has aay iurisdiaion to quenion thc r:lidiry of aay action akca'- or intcndcd-to

f. taf* * .a- ..a", or aayriiiog done or purponing to have bcto ulca' ma& or doae uadcr this

lew; or to gnat aa iaiuaction or ttry or to L"k" -y iatcrio ordcr in r&tion to aay proccodings

Uaro 
"t 

iyrfi"g ao"" or iqtcndi to bc donc or purponiog to bevc bccn dooe by' or uadcr rlc

ord."r-o, .a ,i. ;o.io ce oI thc Mob,taib. Llrecisc ao suif proscortioa or otbcr lcgd procccdiog caa bc

iaitieted agei$t thc Mohtasib' Li: Strtr, Iaspcctioa Tceo, aooiaccs' ocaber of I Stzadiog or Advisory

ca--;*l or .ny pc,,o, autf,oriscd by thc Mohtzsib lor aaythiag which is in good faith donc or-

intcndcd to b" ioo. ,ro&, $is 1.w. Sec: Article 29 z,d 30 ol Bublisbncnt of th Ofue of

Wafqi Mohtasib (Onh.dsn 4n) Ma 1 9 83



(2) The Mohtasibraay take evidence without techaicalities and may also require

complainants or wimesscs to takc lie dstcstioa tests to a<aoinc their vcracity and

credibiliry and draw srch infercnccs thrt arc rcasonablc ia aII cirormstances of the

casc, especially wheo a person refuscs, without reasonable iustificatioa' to submit to

such tcsts.t"

13.3, Rcmuncrztion of adviscrs, consultaats:

(l) The Mohtasiboay, in his discretion' fir ao honorarium or remuncration of

a&isers, consultaats, cxPers ald interos eagaged by hi- 6ot time to time for ttre

services rendered-

(2) The Mohusib man io his discction, fi: a resard or remuaeration to any

pcrson for ezceptiond serviccs rendered' or vduable assistance givea to the Mohtasib

ir carrying out his fuoctions:

However the Moltzsib oay withhold the i&ntiry of tbat persoo' if so

rcqucsted by the Person cosccroed' and take steps to provide due protection uuder the

law to such penon agaiost hanssoeog victioisatioa' retribution' reprisab or

retaliatios.ts

14. Evaluation of the Performance of Vafa4ii Mol.tasib:

ln this secdon wc will try to cvaluatc thc pcrformancc thc iastitution of Vzf4n

Mobusib by anatyzitgsooe of thc facts ald figures about the complaints handled by

{'Ibid- Artidc 21 (}(2)
{! Ibi& Anidc 26 (+(2)
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the iutitution. Thesc facs and figurcs havc mainly bcea takcn &oo tf,c a'oaual

reports of the iasdtution which are available eitlcr in hard or soft fortn' The

effcimry or its lack io aa irtinrtion like that of rtre tYtobusib can be gauged from an

aaaly:sis of thc admissiou aad disposal of cascs by it withi" a specified ti"'e frame a'ad

its comgarison with the sntistics o{ t.hc prcvious ycars'

In the first year of its esablishmeat i'e' 1983, tbe Vafi4| Mohtzsib Ofice

received 587 cooplaints of which 334 were re&essed and 253 wete teiected for various

reasons. Thc OfEce had started firnaionisg only in August 1983' So this figure is of

thc complaints reccivcd and workcd out during August-December 1983'

ln the year 1984 a total nuober of 38,030 complaiots werc received by the

institutioo. This 6gurc includcs maay complaiats were either no allegation of

malado.inistration was made out or they pcrtained to actions or oaissioos of

govemlnent fuoctionaries ia thcir privarc apaaty' Therc werc also maay cooplaints

aboutprovincialsubjecswhichdonorcomeuaderthejurisdicrionofrhcVaf4E

llobusib. After initial "r:'nination o{ complaiats pertaining to the Fedenl Agencies/

fuoctiouaries 12,009 compleiots wcre rejccted whil e 6,397 of them were adoined for

investigation. Thc reasons for rcjection of complaints wcre as follow:

Anooymous cooPlaints

Subjudicc matters

1,0541.
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4.

Service matters

Beyond jurisdiction

4,u3

905

Not rclating to oalarlmini<tration 4,824

Confraadon not rcccivcd 991

It is important to uote thet even ia the case of Fedenl comPlairB;

only35.l2%couldbea.{'''incdforigvestigationwhile64.33%hadtoberejectedfor

lack of jurisdiaion. This proponion was in fact larger than the corrcspoading figures

of prerious year. V'hile knowledge about the oristence sf rhis grievarcc-red'ress

instinrtion is spreadiog tlere is a lack of matching awdeness about the iurisdicdond

aod furctional lir"iutioos within which it is to work- It is also notewonhy that

much smaller a,,-!61 6f coroplaints would have qualficd for adoission, had thc

Mobtasibbecn rigid in the application of tiEe limil [.g. three months) prescribed in

tle law. As ttere was no iopanial forum for grievancc re&ess before the

cstabtishocat of thi" institution, the Wafiqi llobunb bL particularln in the first

years, been very flerible with rcspcct to 'i-e limit' Using its discretion' tle Offce of

the \trafaqi Mohtasib have bees 2rlmidtrg cascs as old as 24 ycaxs for investigation'

Likcwise a large auober of cases were informally resolved by the Wa/i4d Mohtasib

cxercising the powers conferred upon him under Atide 33 of fie Vafaqi Mohusib

Esablishmcnt law. Itis provision not ody wi&ns the ambit of the Ombudsmao's

activiry but also provides a positive Eeans for setdement of disputes through

5.

6.



cotrciliatory Proccedilgs aud mutual satiJactios of tte panics' The rationale

underlying this provisioa is to dect settlcoeats through discussion and pern:asioa

caebling the parties to ua&rstaad each othcr's poiot of view' Geoenlly speakiag the

partics voluatarily coatract that they are willing to suboit theosclves to the

Ombudsmaa's good otEces for the rcsolutioo of a disputc or cogrroversy' It is

somethiag ia the nature of a scttlcoeat out of court This provisioo has beeo found

very uscful aad have been invoked to searre relief to complaints' Ttc agencies

conceraed io a]l such compl'ints agrced to accept the Ofiicc of Wafaqi Mohtasib

although ia oost cases it h ad oo iurisdiction and could Dot takc up t he oaner

forodly. The proceediags were based on goodwill and ldt very pleasant iopresions

of satisfaction. The number of complaiats aken up for investigation 
':,s 6' 397 '

In additiou, invcstigations procecdcd further in respect of 1' 354 complaiats carried

over from last year' Among all the7'75l cornplein6 2' 048 were re&cssed' 1' 942

were rejccted a{ter investigation and 3, 751 werc still undcr iuvestigation at the end of

the year."'

In the year 1985 toal nuober of cooplaints received by the

Vafaqi Mohtasib was 38, 801 iocluding the carried on complaints from the previous

year which were 3,767, as mentioaed above. A-rooag them 19, 546 (55.95%) were

relatcd to fe&ral agencies, 15, 391 (44.05) wetc relatcd to provincial agcncies and tlc

reroaioing were thosc brought forward from thc previous year' Out of 38' 801 cases

'r' For morc danils sce Vafaqi Mohtrst (Onh:dlnll)t A-onud Rcpon for l9E't
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33, 499 cases were disposed of which makes 86'34 % of toal luober' Among thc

cases shich related to fedcral agencics 7,419 (17 '76%) werc admiacd for iovcstigtion

and 11, 903 (60. 58%) wcrc rcicctcd The dctail of the reasoas for rejection is as

follows:

1.

1

1.

4.

e-

Aaonyoous

Sub judicc

Servicc Mancrs

7,490

412

4,940

72.52%

3.46%

41.50%

415Wo

5.775

Not relating to Ivfaladministration 4'381

Confiroation not reccived 680

On ttre implcmclution si& thc rcsPotrsc of ttrc govera'ocnt

fuactionarics ia the year 1985 has becn reaarkable' Ttere has beca sot a single casc

of what may be termed as 'diGance of recornmeo&tions"' Froo

the disctssion above it appears that is both thc years the pacc of work of the

irstitution reoained elmgn 1f,6 same. Aad the nuober and percentege of coroplains

rejected is also the sr-c which shows that tte unawareness about the limitations of

the iostitution Perc also al the same level as before'tl'

' Diuing the year 1987 t touJ of 50,576 complai"ls were received'

Amoag them 39, 396 werc disposcd of after initial craminati ot/greli''..i.ary

investigatioo- 7,137 w*e redressed afur &tailed invesigation while 3' 925 were

tv Va{aqi ),lohusib (Anl*lsnanft Annul RWn fot 1985
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rejccted after firll investigation- 5, 918 werc still un&r isvestigatioa at the end of the

year.

During rLe yeat 7989 thc propordon of complaiots aginst the

fcderal agencies to the over all toul regisrcred an ugward tread comPared to the

prcvious year. The proportioo thi syan'wts74olo of the total as compared to 57% the

previous year. This trend ca-n be erplained by the fact that public are aow gening

progressively educated in the matEr of iudsdiction of tfie i'nstitution froo which the

provincial ageocies are ousted- As e result oaly 6' 826 cooplaiats against them were

received this year, which compared with a much higher figure oI 9'977 'n the

previous year. This in turq led to a subssntial &crease in r:he over all total of

cooplaints received, which was 26,634 as against 30' 007 the previous ycar' The

monthly average receipts were therefore 2, 220 rtat year' as compared to 2' 500 in

rhe previous year and to 3, 179 which was the avcrage ia the very first year of the

establisLment of the OfEce to Deceober 1987' There has been a smdl decrease of 1

% io the number of cooPlaitrts again$ fedcnl ageocies' 19' 808 complaints were

received during 1989, as ag-ainst 20, O3O if, 1988' Insie[ificatrt though it is' it would

sugge$ that there was at least no fufiher dctcrioration in the performaace oI ageocies'

Acmally, thc Vafaqi Mohtasib's intervention would be seen to have had a salutary

dect if it is kept in mind that the interacdon bctweeu public and the fe&ral ageacies

is not satic; it is steadily on the iacreasc dzy by day thus if the agencics and not



pulled up their socks, a larger nu'mbcr of cooplaiats oight have beeo reginered that

year than the year bcforc.

ln rhe Tear 1989 a total ol 1l'737 cooplaints were eatenaiaed for

iavestigation as compared to 9,601 h 1988; an incrcasc of 22%"t\ts iocidentally was

aho t.hc highest auobcr of complaiots siace the inceptioo of tle Office h 1983' This

number is 59% of thc toal cooplahts received agaiost fe&ral ageucies which

corapared wit! 48% for 1988 and an average of 17% for r}re peiod from 1983 to 1987'

This is indicative of a bener uo&rstaodiag of the complainants of the limitations of

the Vafaqi Mohtasib's jurisdictioo The increasc ia number o{ cooplainr admined

has meant aa incrcase the work load of the Officc' During the Year a

total of 11,142 complaiats were disposcd o1 t5 g6'nParcd to 10'104 in tf,e previous

year and 6, 913 which was the aa'aual avenge for the period 198187' The total

number of cases in which relief was providcd also registered some iucrease over rtre

previous year i.e. 68% as compared to 679o the pteviors year and 61% for the period

1983-87.

The Ombudsoan is vested with thc Poweni to ua&nake s*o motu

action into any Eutter where hc feets that injustice is being done to the society 'or

any nuober thereof, thorough excesses of aay fc&ral ageocy' During t\e year 22

sucL eses were ta.keo up for investigation'Likesrise 375 cases were taken uP for
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inforoal conciliatioo and 267 qcte rcsolvcd' 'rt Mov''g forward to thc yar 2@4' a

total nu.rnber of ?5,327 complains were reccived' of which 10'581 i'e' 42olo wete

disposed aftcr prelioinary scnrunisation process' and 74'746 wue registercd for

detailcd iavestigatiooVLile 15,617 complaints were carried over from the previous

ycar. Heacc the total workload duriug tbc yar 2W was 30'363 comptaints' Of this

the total disposal, afar &tailed iavesdgatiou, was 22 
'O3O 

or 73oh as cooparcd to 5996

l"rt yot. Rdid was providcd ta 18,43' complaiats i'e' 84% as cooparel to 771o

during the yar 2@3- The reiected complains were 3'597' which is 15% of the

disposal as coopared to 23%itthe year 2003' Ttr:s' relid was provided ia a grearcr

percentage of complaiats during the year uadcr repon'

Dccisions received &om the President on represcntations agaiast the

'Recommen&tioos' of tte Vafaqi Mohusib during the year 2@4 were 806' Of this

the Presideat *reptd 207 tepreanzioas, whi& 's 26% ol the rcpresentations

d€cided- Itr 545 representations i.c. 6E% 'reco--eadatioas' of the Vafaqi Mohtasib

wcrc upheld- This ii en iadicatioq of the improved quatiry of Tindings" brought

about by the measrres uken duriag the rvo preceding years Only 24 cases were

reoan&dforfresh'Fiadings'iothelightoftheguirl"linssgveninthePresident's

&cisioos, while ttc Ageocy or the complainant with&ew 30 represeotations'

"' For full dcailcd rcp on scc Vafeqi obusil (onhdsnznft Antal REo* lor 1989



During the year, the high perccauge of comptaina i'e' 90% iastituted against

the Federal Government Agencies indicatcd that there was a bmer awareuess aDd

ua&rstanding of the \Tafaqi Mohtasib's jurisdicdon anosg the public' Only iu 2'554

cascs, the citizcas having a griev"ence against the Provincial Agencies approached this

ofEce irrcad of lodging tf,eir complaiots bdore tle conceraed Provincial Mohtasibs'

Hoqrever, zuch cases instead of bcing rej fred cb bttioaod creating funher frustration

in tte complri,,ls15 were referred to the conccrtrd of6c€s of the Provincial Mohtasibs

ua&r istimatioa to tle complainants to correspond further with tf,em'

Vbile fiaalizing the iuvestigadoa of a complaing efforts arc oade to base the

recommendatious, in most cases' oa thc un&rstaadiag reachcd bctween r:he

complainant and the Agency's rePreseoultivc' within the contcrt of the law and tLe

nrles, so that there is no /iffictlty exPericnced in ttre impleoentation procrss and the

accordiag of relief.However, io quite a aunber of cases the Ageacies complained

agaiost do not agrec to the retief, or its quantum, contained io t[e recommen&tions of

the fudings. In such cases they have the option of reverting to the Vafaqi Mohtasib

for rcconsideratioa of his recom.oendations under Artide 11(2A) of Presi&nt's order

No. 1 of 1983, atd/ ot of exercising then right conferred otr them by Artide 32

thercof through prcfcrring rqrreseatations agaiast th6 fia.lingp to thc President'

Taking into accoltot the overall nuober of complaints decided during the year

i.e. 22,030,the nuober of represeutations dcci&d by the Presidcat i'c' 806' coastitute

323



3.7'yo, Olrr of these, 2O7 tepteeatnioflt wcrc accePted i'e' only 0'9%' which is e

positive reflecion on the qualiry of the fiadings/recom'mes&tions of the Vafaqi

ttlot.riU aod their ac.cPtzlce by t[e Agcocics of the Federal Govemaeor This fact

is further re eadorsed by the rejectiou of ttre represenations preferred to the extcnt

of 68% by the President.

The regisration and disposal of complaints is a contiuuous proccss qpread over

the course of each calcn&r yd. As a coEscqJ.tcoce there are dways complaiats

regist€red in one year which, of nccessiry, have to be carried over to thc ntrt as the

tioe available for their disposal durhg the year of registration, particularly ttrose

instituted in the lasr quarter, is uu&rsuo&bly ina&quate keeping in view the

proctdure for the investigtion process prescribed by thc vafaqi Mohtasib

(Investigation aod Disposal of Complahs) Rcgulations' 2003' However' dorts were

oadc to ensure that the pendency at tLc dose of each cdendar year reflecred

cooplaints iastituted only during that year and tic preceding calca&r year' Thesc

cffors have led to the dcarance of almost the catire pen.li"g cases relating to the years

upto, and iaclusive ol2@2.ar1

During the year 2@5,15,136 complaints were registered' of whi& 8'867 vtere

disposed of after prelimiaary scrutiny leaitog 6'269 cases to be investigated h deail'

Vith the cary-over of 8,333 comptaints fiom thc prcvious ycar' thc total workload

i' 
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for deteiled invesdgatioa duriog the calendar ycar uader discusion c:me to 74'602

corplaints. Of ttese 10,713 cooplaiats (/3%) wcre digosed of leaviag a balance of

3,859 (27%) complaints as carry-over to the ncat calendar year i'e' 2006'

Ovcr rle years it has beea the consistent policy of the OfEce to bring down the

nuobcr of complaints pending f,"alizrtioo at thc end of thc year by ensuriag aD cxccss

of disposal over institution. In thi< contsc the Perd€ncy over the four years has been

brought dowa froo 22219 ta 2@2 (55%) to 15,617 ta 2ffi3 (4 1%)' 8'333'ta 2@4 (27%)

dad3,889 tn2cf/S 87%).

Anicle 9(+) of P. O. No. I of 1983, authorises the Mohtasib to sct-up its

rcgional ofEccs when asd where rcqr'rired' Cousequently, in or&r to providc relid to

the common citizcns at their doomep, sevetr Regioml OfEces are fuactioning all ovcr

the couatry besides the Headquartcn Of6cc at Isla:oabad' Registration and

iavestigation of complaints at thesc Regioad Officcs not only providcs easy access to

the citizcns but also saves theo the incoavedeuce of travelling to tte headquarters at

Islaoabad and the coosequential finascial liabiJity involved therein. so Erany cases

were instituted t[ere at the regional ofEces and were disposed of'

The decisions of the Vafaqi Mohasib, agairt vhich rcprescnation were ma& to the

Presi&at, were 7,079, of vhich t toaT of 320 wcre acrcpted and 718 were rejected' 1

was with&awn and 40 were renatrded by t[e Presi&nt to the Wafaqi Mohtasib for

reconsideration'
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It cao be seen from figures above that of the representations prderrcd

agai$t the fildhgs of the Vafaqi Mohtasib colleoively by both the Agencics of thc

Fedcral Goveramcnt aod t[e compl'i"ane' l'079 were &ci&d by the Prcsident

duriog the year of which in 718 (66%) eses the &cisions of the Wafaqi Mohtasib were

uphdd-

In only 320 cases i.e. 30% ttre view point of the Agencics was acceptcd and in 't0

rq)resentatiotrs the cases were reoandcd to the Wafaqi Mohtasib for further

iavestigation kceping in viee the guidelhes provided' The totd numbcr of

represenations to thc Presi&nt (1,079) rcpreseas just 10% of the totd number of

complainl5 (10,713) disposed of by the Wafaqi Mohasib after detailcd iuvestigatioa'

Ttis, along wit! ttre fact ttrat the rejected represcntadous (/18) wete 66lo o{ tLc total

nuober of represcstatiotrs (,079), is indicative of the qrulity of the fiadiags'

In the early part of. the yar 2@2i1a735 16olic6d 1f,at whereas large auobers of

complaints were &cid€d after detailed investigations containiug recoo'mcn&tions for

implementadon, no systeoatic accouat wart kept of the number of findings in which

t.he reco-,',en&tioos had beeo implemenad" It was generally left to thc complaioants

to individually pursue the Agencies for r:he early impleroentation of the

recommen&tions.

This was not a satisfactory state of afhirs as it was the responsibility of the O6ce to

ensure a follow-up of the recom.oea&tious in cach case and oot leave it solely to the

326



conccracd conplairasts to do so. Coascqr'ready as of April 2@2 a system was

inuoducad, both at tLc Hcadquarters aad at the Regional Offices, to systematically

oositor tlc positiou ia this respcct evcry guafier' This has proved to be of great

beaefit io sg165 6f serninrling thc Agencies for early iopleocntation of fiadiogs to the

iomcosc satidaction of ttre compl'i"a"ts' The implementation pcrccotage of

recoomeo&tions

over ttre four' year peliod (2@2 to 2005) is as follows:

Froo 014,t-2002 to 31-12-2003 it has been 69%, from 0141-2004 ro 3l-12-2004 it was

72%,boaO14l-2005 to 31'12'2005 it was 76%.

It is appareat froo the abovc figures t[at t[e Perclotage of impleoentatioo has

progrcssivcly increased- This is a satisfactory state of aftairs which it is hoped will

improvc funher.o

The caleo&r yar 2@6'was a rather uausud year ia that the officc of Vafaqi

Mohusib remained vacant for nearly eight months. This lbsence of top leadenhip had

scvcrc ioplications for the performeoce of rhi< office, as is clearly refleaed in the

anaual repon of thc OfEcc, panicularly in rclation to thc rate of disposal of

complaints. This was so because, afur investigation, each cooplaint is ultioately

disposed of at the level of \flafagi Mohtasib. For the sasle reason' the pacc of

6 Vafqi Mobtasib (O*dsnen/s Annul Rcport for 2005



inva*igation in the pen.li,,g compleints also slowed dowa, as tie required supewisioa

and gui&ace to the investigation ofEccrs sas uavailable for a good part of ttc year'

Alother irnFortaat feature was the unusudly low suober of complaiats

received and adoitted during the year. This was r"ai"ly on account of the fact that the

Officc stopped reccivilg complaiots agaiast elcctriciry atrd gas distribution

companies-which used to constitutc the bulk of the totd cooplaints (68% iE 2004)-

with effefi from 15 Mar&, 2005, on the uodcrstanding that as these coopaaies were

regulatEd by their rgspectivc rcgulatory aurlorities, naoeln NEPRA $Iational

Electric Power Regulatory Authoriry) and OGRA (Oil and Gas Regulatory

Auttroriry), which bad set up tf,eir owu cooplaint haadliag and disposal mechanisms

and proccdurcs ua&r their reqrcctivc laws, such complaints were to be handled by the

'said 
authorities. consequently, ttc uuober of complaints fell coosi&rably in 2005,

but the full impact of this decision becaoe manifcst in 2006, when the toal number of

complaints admirted during that year fell to less than one'fourth of ttre pre'2005 lwel

Towards tie close of ttre year, it was &cided to review the issue of jurisdiction of

Vafaqi Mohtasib with regard. to cooplaints against elecricity and gas compaaies'

Consequently, a reference was ma& to thc Ministry of Law, Justicr and Human

Righa, who advised that enterrrirunent of complaints against maladminisration in

any Federal Ag*cy, including VAPDA and the electriciry and gas distribution

compa.nies, lctnaingd ia tf,s l6"ain of the VaIaqi Mohtasib and that the
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esablishoent of NEPRA aad OGRA 5u4 ae imFlications for cither thc iurisdiction

or the cxercisc of powers of tLe Vefaqi Mohusib'

In the year 2006 a total of 3,989 cascs werc already uadcr investigation at the

beginniog ofthc ycar, wf,ilc 11, 887 ncw cascs were received' A-tnong them 8'431 were

disposed of after prclimhary scrutiay aud 3' 456 'wrr:e ed'oined for detailed

investigation which brought total workload of the year to 7 
'345' 

After &tailed

iovestigation a total of 7,734 es* were diposed i'e' 227 sere rejeacd and relief was

provided tnl,5O7 c25;65 "'oLi"g 87% of rhetotal disposal as compared to 83% in thc

previous year.

From the above figures a &cliniog trend of cooplaints filed with thc Vafaqi

Mohusib appears clearly and io&od this had becs thc trend over the Tcars' Onc of thc

elcaents from which tf,c ofrcc of the Ombu&oan derivcs its $rer$h and influcncc

is rtre uumber of people who approach it for the re&ess of vrongs donc to theo by

govertunent agencies. Thc usc of thc Oobudsaan is very much in thc han& of the

public. The more people avail themsclves of its services' the more is the &ooostration

dcct that a level of confi&nce ed$s in the irtiution' and tte oore likdy it will

iafluencc thc public scctor bureaucracy'

It would not be vrong to say that a coosi&rable gap oristed betweeu potendd

complaiaants and complaints actually madc' Jlg dc'lining numbers of complaints

filed over the year was, therdore, a Eaner of cotrcern' though a number of factors and
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developoents, not neccssarily rdated to the performancc of the office, erplained this

pheaomeaon to a substantid degree.

Ia the years following the setting up of the Vafaqi Mohtasib's office iu 1983,

the istitution had thc jwisdictioa to dcal with a far largcr aumber of agcncies than it

does prescntly, In addition, thcre did Dot cxist any proviacial Ombu&mcn asd

complaiuts against provincid agencies wcre entertained in routine by thc Wafaqi

Mohtasib. Over the years that followe4 of6cts of the proviucid ombudsman were set

up in Sindh in 1991, in the Pua j$'n 1996 aad':o Balochistao in 2001. AIso' over ti-roe

scparatc irstitutions of the fs Q6lgdsrnan ia 20@, rle f,"nlting Oobudsaaa in

2005 and t[e Insura.uce Ombudsmaa in 2A06 <:c.e into bciug. Ttc emergence of all

ttrese ofEces considerably reduccd the number of complainaats who w61's 64[s filing

complain6 q/'idh thc Vafaqi Mohusib.

A-not[er coatributory factor was the appointroent of palt time \flafaqi

Mohtasib over thc years from 1998 to 2@l of pcrsoas who hcld responsibility in this

ofEce in addition to th& firll time appoiatoeos as judges of the superior judiciary'

This arraageroeot un&rstaa&bly gave theo restriaed ti.ae to anend to the affairs of

this ofEce.

A more pronouoccd dcclinc in tte aumbcr of complaints received wes,

howwcr, evident ia thc ycars 2005 asd 2005 and this had aa indepeadcnt cxpLnation'

\flith effect from 15 March 2005, \is office stopped enttrt'ining complaints agaiast
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clcctriciry and gas disaibution companies on the grouad that scparate rcgulatory

eutfiorities had bcea sct up ill these tso sectors which cou]d etrtertaitr comPlaitrts

agaiffi the conccrned agencics ua&r thc rcgulatory laws. A notice was published in

thc press for the bforaatiou of the general public ttrat since thc Natiood Electric

Power Regulatory Authoriry (I'[ff,RA) and the Oil and Gas Regulatory Authority

(OGRA) had set up thtir owu cooplaiat handliug mectranisos and proccdures withia

ttreir respective lass, all comploinl5 against the compa!'ies under their rcgulalory

control should bc dirccted to thesc regulatory bodies' TLis issuc was sealed

afurwards, as stated above.

Lastly,theOfficeoftheVafaqiMohtasibremainedvacaatforoearlycight

ooaths ia 2006 which could be an additioual factor ia discouragiEg coEPhisanB,

briaging dowa the voluoe io tie year.{t

The year 2@7 aatked tf,c bcgins.iog of a new phasc {or Vafaqi Mohtasib's

O6cc, one that focuscs on a sttategic aPProach towar& improving scrvice detivery'

Isdee4 busioess was uausual duriag the y€ar as the Officc begaa to put in place

requisite systeos and proccdurcs and equip itsdf with the resources' tools aad

eaabling frameworks that would help it become a more responsive, reqPonsible and

accouaable instirudon' Indec4 it has analysed is perforoancc ia 2007' using a

o' For aorc &ails s ce. Vafqi tdobtasib (OnMona$s Annul Repoa fot 2006



Rcsponsive Governaqcc Fraoework, that includcs ocasurcs for asscssing its cfEciency'

effectiveness, inclusiveness and accrssibility'

Thc efforts of the ofEcc at ua&ruking Business Proccss Recndtrccrisg (BPR)

catailed ukiog a fresh, self'critical look at our procedures, work flows, performaace

bcnchmarks and servicc standards, lcgal iastnrocnts and th& fit with its aew

',.r,,agcrial ethos. As a rcsult of tlis rdlcction, it was able to i&ntify several

opportudties for improving thc lcvd and qualiry of its responsivcaess' both iatcrnally

and to its cliens.

AsaninstitutioociargedwiththereqPoDsibi]ityofcuttingredtapeinthe

federal governmcnt agencies; l7afaqi Mohtaib's O[Ecc consciously set out to lead

from the front by simpLifying its own proccdures 6rst' A key usk towards achieving

this adninistrative simplification was a revicw of its legal and adoinistrativc

ilstnrmcnts.

Oo tLe opcrational aspccts, its subject of review during the year was the

Wafqi Mohasib (Irnnstigation and DicPosat of Comphints) Rqfutiotts 2003' whtcJt

govem and guide the cooplainj sunagcf,oent Proccsscs' \trittr the aim of removing

reduodaacies and rigiditia in thcse Regulations, the usk was assigped to the newly

cstablishcd Researcf, & Alal}s;s viag whose Additioaal secretary headed a

commincc which iacludcd rle cad uscrs of thc Regulations, naoely the Investigadng

officcn and Registrar. AJter coasidcrable ddibcradons end consultatioos with the
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rcgioral of6ccs, the Regulations were levid aad oow provi& sioplcr proesses and

reduccd timcsames for specific actions, which will help iocrease productiviry aod

efEcieocy of the institution- The ameadoens in the Regulations markd a firsq but

imporaog step towar& 2rlmini<trztive siopliEcation; ia benefis have already suncd

accnriag, as was evi&nt from the fact that disposal of complaints pcr Investigating

OfEcer was higher th," it had been over thc past thrcc years aud t[at aearly oue 6fth

of thc complaiats were ttrea disposed of withi" 3 montbs'

Alfiough tLe proccss of developing customiztd sofrware and implemeuting IT-

enabled operarions had beea ia the wings siacc 2005, it was only duriag the fim

quarter of 2007 that the Vafaqi Mohtasib's Offie fiually overquDc thc iapcdi-eats

that had severely delayed goitrg odhe. Its Maaagement Inforoatiou Systr'm $nS)

covers several cotnPotrents-iaduding Humaa Resource, Accouar' Iaventory

Control aod Ubrary software applications-but the ceoEe piece is the online

Comptainl !,42s"geocnt Inforoatioa Systco (CMI$, which serves as thc pladorm for

5g2rrl.,lin6l, integrated complaint Inan€eEctrt Proc€sscs, From a managerial

pcrspcctive, it was imponant to Press ahead with thc CMIS application as it is an

iEstrurneot for improviag its responsiveaess to tLe public, the cooplaioaat' whereas

thc other oodulcs werc for internal coasuoption; heacc thc focused Easagdial

ateotion towards opcradonalizadon of ttrc CldlS'
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Since July 2007, the CMIS has bccn fully operatioaal asd aiar:s thc predictable

arly-l:fe glitchcs, had workcd wcll All cooplaiat records from 1998 oowards and

f,nat fisliogs from July 2007 are qow available on the ooliae &tabasc of thc Officc'

with plans afoot to bring all rccords aad Findi4p since the establishment of this

institutioa oo this &tabase shortln in the rnte of the CXT{IS lauoch' thc cycle o{

receiving, fiaaliziag and issring Findiags has beca reduced froo a few weels to 24

hours or less in most cases' rdsitrg the institudoad efficiency levels'

The Officc of \flafaqi Mohtasib has also iaitiatcd thc use of caails for iatra and

igtcro6cccoomuaicatioa.EveryofficcrandofEcialofBasicPayScde14aadabove

has ao ofEcial eoail accouat aod coomudcatios over cmail is eocourage4 so {ar' tte

use is limited-old habits die hard-but withia thc ofEce it is hoped that endless paper

aad file trails will slowly replacc with emails as the preferred form of coromuoication'

The Office now also acrcpts complaints via eoail' although thc uuober reroains very

small due to lack of public awarmess about this feature'

To arrive at fair, equitable and measurable performance suodards for

Investigati.og OfEcers, thc Oficc carricd oug in 2Oo7 ' 
t dctilcd excrcise of reviewiag

case loa4 productivity aod fficiency tretrds over the past tetr years' 3"td 6a this

aoalysis, it deteroined that the optimal caseload of every Investigathg OfEccr at any

given time was 250 cases, whilc the aan&rd for disposal per roonth was 35 cases'

Besides these productivity statrdalds, it set an average of ttrec mont[s as the sun&rd
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'-cfra.me for coopletioa ol t casqthi< timeframe was arrived at by considcring thc

tdescoped processing timeliaes conteiaed ia the revised Wafaqi Mobtzsib (Inntigation

ztd Dbposal of Comphinr) Rqtbtions 200j for ryecific adoos leadhg to the disposal

of a cooPlai"a

A key devdopaent durif,g 2W wuttre opcrationalisation of the Rcscarch Ez

Analysis aad the Impleoetratioo Wings' Thcsc additions to the governaacc structurc

of thc OlEcc provi& appropriate focus for evi&aceled opentions and for dectively

achiring comPlia[ce with the fecommeo&tions ef fi6 Qffiq6' fiJrnincdly' the Office

needed to bolster the humaa resourcc basc io botL vhgs to cnable theo to fu161 th&

assigped roles in an eveo better fashion, but the inputs of thesc Vings-tLe Research Ec

Ar.ly.i, Vhg h panicular-have already sharpeaed the abiliry of the Office to sift

the facts from perccptions and thus improved the quality of irs &cisioq maki"g and

planniog.

The Investigating Officer is the lynchpin of this institutioo' pcrforaing tle

primary task of investigating a complaint and providing fair and speedy re&ess of a

grierancc. Vhile there is always rooo for improvement in t.he output of the

Investigating OfEcers, their contribution iu providiog rdief to thousands of people

orcry yeer is adoirable' As part of thc ncst strtc6y' a necd was howevcr; felt to

eropower the Investigatiag Officer to coable them to cooply with newly set

pcrformance standards. This eoposeroeat took several foros ranging from provision
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of IT toob to bener policy guidancr, to improved legal iostrumcats' Thc outcomc of

this empowerment is rellected in relatively improved pcrformance of this institutioo'

A measurc of tfic public's confi&oce in the institution of the Vafaqi Mohusib

(Oobu&aan) is the nuober of complaiats filed every year' The dowaward uend

wimessed over tle Past few years in thc nuober of complains [le4 was arrested io

2007, and with more than 23,0@ complains filed by thc public 
-double 

the nuobcr

io 2006 aad one and a half time more than in 2005'

A key factor for the increased instinrtion was the decision to readmit cooplains

against thc PEPCO , SNGPL and SSGCL, in thc tight of the darification oo

jurisdictiou by the Ministry of. l,aw, Justicc Sz Human Rights' Other factors

contributiag to this sigpificant rise in complaints includcd effons madc to raise the

public profile of Vafaqi Mohtasib through regular press releases' which playcd a

uscful role ia crcating greater public awar€Eess about services offered by the Offce'

'While recoguizing that rising pubtic comptainr arc iadicative of poor governance at

the federal level, it should be viewed as a positive indicator froo a dicnt-provi&r

perspective, since it also reflects the increasing trust that the publlc has ir tlis

institution.

Besides the iacrease in sheer voluoe of complaints, an interesting aspcct of the

complaiot filed was that 10% were filed by woroen, double the perceatage in 2003' In

shaqr contrast to their male couutcrparts whose complaints teaded to bc
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predomioaatly agaiast VAPDA.EEPCO, cooplaints by females accounted for

oejority oI comptaiats agdnst SUC (State Life Insurance Corporation), (51%)' more

tha,. a third of coopleints €ainst Pakists Bait ul Maal aad AIou (Allana Iqbd

Open Universiry) and ncarly a quarter of thosc filed against Palisua Reilways'

During thc yar 2AO7 a tot:r! of 23,290 coaptaints wcrc reccivcd wf,ilc 5' 611

were carried over &oo the previous ye:r.5,472 (23%) were disposed bcfore in tlc

preliminary stage while 17,818 werc admittcd for investigation whici brought the

workload for tlc year * 23, 429 cases. A total of 13, 387 (87%) were disposed of:

providhg relief is 11, 657 cases and reiectiag 1,731'Diqposd as a proponiou of

workload, an important and perhaps a more cquitable Eleasure of productiviry' rose

koa 24% a 2@6 to 57olo n 2@7.

Duriag 2007, 423 represenations were filed with the President, out of which

188 were &cidcd in 2007, with 76% :rilrcc| reflecting wcll on thc output of the

Office's work. Of thc 46 rePresentatiour that were upheld in 2007, founcea were

acc€Ped on groutrds of mcrit, whilc thc rcoaiaing 32 were acceptcd oo groua& of

jurisdiction, iaterpreation of law, nrles and regulatioos, contracnral disPutes, and time

barred cascs. In thc light of thc Presi&at's dccisiors the ofEcc aim to strike l lalanss

betweea its objccrive to be more citizcn-&icndly aad llocible in its approach withi"

the confnes of law and the necd to improve the scrceoing functions ia the ofrcl.'z

@ Thc basis of thc rbsvc disorslioo is faca and figurc ulco frou thc aooual rcpon of thc of6cc' For

a dcuilod aarlysis s* Vafaqi lloltasib (Omhdnanls Annrul Rcpott for 2a07



Thc graviry and anent of act of m&doinistratioa ia tle public bodies of our

governmeat is well kaom- In a sin:ation where the rate of titcracT is low aod t[c

foroaljudicialsysteoiscxpcrsivgtherolcofaaadministrativcjusticeinstinrtionlike

that of the vafaqi Mohtesib bccooes of cnrcial importance for such strara of socicry

that cassot afford to scck rcoedics through thc formal cours system. However, the

succ€ss of this institudon iu providing adoinistradve justice dcpea&' to a large extent'

on the measure of confi&nce the pcople havc in this ilstitution' Therdorc' tlc trcnd

of compl,i"ls reccivcd hoo' yar to yar provido an iopon:nt indicator of the levd

o1-of.das66 this institutioa enjoys in the eye of geaeral public'

boriog thc yar 2@8,23, 323 coopleiots vere rcceived while 10' 154 cases

were carried over from the prorious year. Among the received cooplaints 5'753 85

%) were disposed after preliminary scrutiny' 77, 351 werc adoitted for dctailcd

iavcstigation which brought the totd workload to 27,508 cases' Out of that 21' 368

cases wcrc disposed- Rclid was rccoo-mcadcd h 4, 105 while those closed with rdief

'vlere 9,261which brought toal auobcr of cascs wherc rdid was providcd to 13' 368'

5, 287 cascs were closcd without reli d. ad 2,713 werc rejeacd afur investigatioo'

The year 2008 was 
^ 

yalr ofbuilding o! the teform effors and consoli&ting

ttc gains of.2007. A number of additional initiatives were also ukea whi& will be

pursued for improvcd performaace in tle coming years' The Officr continued with

its efforts to provida a more conducivc work coviror,rnent for thc orgaoization's
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pcrsor.ael and to improve their sltillc and capacity for improved &livery' To ioprove

Eorale aod Providc cateer paths to eoployees, servicc rulcs werc framed for the first

timc a.od have bcca seat to the governoetrt for 
'PProval' 

Tra$Pareocy itr recruitmeot

of contract employees was iatroduccd iocrcascd &legation of powcrs was oadc and

trainiag for lower stafi was organizcd'

On the operational si&, enhanccd efEciency and highcr productiviry was

aioed at through greater use of IT eaabled complaiat processing and oonitoring'

Further, cmphasis was placcd oo the Proc€ss of modiation for the resolution of

complairr, investigation Procdures wcre streaolioed by telescoping timeFamcs for

quicker disposal aad impleoeutation of fiadings was vigorously pursucd'

The impact on the organization's perforoance of the initiatives ukeo has bcen

very heancoing' Comparcd to 13,388 cascs dispos ed of 'n 2007' the Officc disposed of

21,369 cases in 2008. Disposal wi.hi" the target ,i,r,efraoe of 3 montls stood at 28% of

disposed of cases. It vas 19% 'n 2@7 ail 1% ta 2@6' Cascs dcci&d through

mediatioo rose to 6796 as coopared to 48.6% in 2007' loplem*1sd fir'lings stood at

75% ta 2@8 in coatrast to 38% duriog the previous year'

During 2008, a total of 729 rcpraatzrions were filed agaiEst ttc Vafa4i

Mofiusib's decisioos to thc Prcsidcnr Out of tLc &cisions received by the Office' the

President upheld n% of the Mohtzsits fiudings and rccoomendatioos.Thc President's

decisions are a source of gpidance on iopon:.nt points of law aod policy aod form a

339



touchstoleonwhichiavestigtionof&cersplaccrdianceiathecomplaintl2grlling

Proc6s,'21

A.fter scparatc discussion on ycarly perforoancc of tLe Wdfl4i Mobt4sib Ofica'

it will not be ioproper to have a collcctive look on thc la* eight year perforoancr of

theofficc.Thisaadysiswilliaclu&thedeailsofcomplaiatsreceivcdeveryycar,tLc

prcliminary disposal before detailed invesdgation' number of cases admincd for

propcr invcstigation, thc carrf ovcr cascs from the previous year and totd work load

a&yar.Thisvillalsoioclu&tLcdisposdofthecasesafurinvestigtion;atnoEg

those the cases where relief was provi&d to thc coruplainaat aad tle cases where the

"laim of the cooplainant was rejected Following is a table to this effect' It will oake

tf,e job o{ comparison aad observetion of the proges or d€cline in thc work of

'Vafaqi Mohtasib easier'

Table of Cooplaints Reception and Disposal during Tcars 200G2008'

o Scct Vafqi )nobtatib (Omhbtuafs An'ul Rf?rl'|t fot 2irt8

34

Perccatag

eof

disposal

I Otat

Dispose

d

Rcjectc

d after

inquiry

Adoitted

for

lnvestigatio

n

Rejecte

d at tbe

outset

Reccive

d



200

1

33,385 10,534 22,851 75,99

.,

38843 15,64

1

1916 19557 50%

26

2

31,613 10,636 20,9n 1928

6

4026

3

13,56

7

4,1n 18,O41 45%

2@

3

25,761 10,346 75,475 u,2l

9

37634 t6,92

1

5,096 22,017 59%

2@

4

25,327 10,581 14,746 15,67

7

30,36

3

18,43

3

3,597 22,030 73%

2@

5

15,136 8,867 6269 8,333 14,

602

8,934 1J79 10,77) 73%

26

6

11,887 8,137 3,456 3,889 7,345 t,507 227 1,714 21%

2@

7

232e0 5,472 17,818 5,611 23,

429

11,

657

1,731 13,388 57%

2@

8

23,332 5,753 t7,354 10,15

4

27,50

8

11,36

8

8000 27168 78%

It may be conclu&d that the institution of W4fqE Mohtdsib h'" bcco passing through

different phases of eficiency and produaiviry' In the above discusion the

performancc of the institution over the yeal has bcea anabzcd' Thc analysis shows

341



that at the beginning thcrc werc t grczrtrx uuober of complaints which was reccived

by the Of6ce. In the year 2005 aad 2006 a dcdinc io thc reccptioo of cooplaiaa may

be aoticcd- But afterwards iu the last rreo ycant of thc discusscd Ggures, in 2@7 atd

2@8 the nuaber of cooplaints rcccived agin rose up' Auother ioponant fact whi&

loay be observed easily is that in thc beginaiag a greater numbcr of the complaiats was

rejected but Stadua[y there seems to bc e downfill in rfie oumber of rejected

complainl5 at thc outseL This shows a Ercater awarenesl aoong the public about thc

lioitatioos of the of6cc of wafiqi lnottus;b. GcaerallT tf,c above discussion is about

t[c disposal of coopl.i"13 at the headquarters level' The Performa[ce of provincial

Mo$tasib is out of thc dooain ef thi< sq.[. as very litdc materid is available in this

regad"

The purpose of the appointmeqt of the Vali4t Mohtuib as statcd in rle

preaoble to the Presi&otial Or&r I of 1983 is to "diagposc, investigate' redress aod

rcctify iujustice done to a pcrson through muladminicu:ii6n'' The iurisdiaiotr of the

Vdfa4fr Mohtasib, howcver, is rifilited itr Fed'ral agcncics but subiudicc oatters as well

as rnatters rclating to forcigp rclations and dcfence arc kept out of his iurisdiction'

Since the Institudoa of the ombudsman is oftm the only forum to which a citizen

can turn for sccLi"E rc&css against adainistrative iniustice' there is a strong case to

put Inore resourccs and staff at the its dispos:l so that it is eubled to haadle a larger

volumc of work oore speedily. A.tso at prcscot thc orders passcd by the Mohtesib are

312



recoErrnen&tory ia nature. His excnions caa bc madc auch morc productive if his

powers to investigate and &ci& are extetrdcd to cover caforcemeat of his dccisions as

wcll Ttis will iovest thc istitution wit! a new scose of purpose aad gready iacrease

its uscfuIacss for the aggricved ci '".''..4r

15. Significancc/Impacr of thc Vafaqi Mohasib's Instinrtion:

Jf,s Ombu.l.,nan is thc aechaniso of &mocratic control ovcr the

bureaucracy, aod the influeoce it widds over tLc laner is direcdy proportionate to the

utilization of iu serviccs by the people. By sctting up this ia5166oa thc ruler not

only accepts his obligation towar& the rulad but also aclnowledges the fact that

Govers.Eent furctionaries are fdlible and s:sceptible to oaladministration either our

of malicc or othcrwisc. The Ombu.l.'.". ta.kcs correctivc Ecasures by cuniag

through the bureaucratic rcd tape, aod by publicizing his actioos, he focuses public

alt€ntioa otr correcable wtongs and preventable mistakes.

e Tte ctduados of rhc pcrforoencc of V44i l,lqbtatil\ Officc ir blscd rodoly oo tf,c {acs ead

figurts enilblc ia rhc annud rcpors of thc Officc itsdf. Thcrc is very litdc' i! frcr' cguel to aoug

iad4cadcot caduado! of tbc iastitutioa Ao thc outsi&. I! rtril 4ard thc cooEcots by Nrtioarl
Accouarabiliry Burcau arc wonf, acotiodag f,crc 'Thc Oabu&oaa's rolc ir to chc&

mdadoinismdon, ia ordcr to providc rclid aad rcdrtss for public coupleins. ... Thc Ombu&oea
should pley rro ioponant rolcs with rcgerd to comrptiou" First, it cza rdcr cascs of cornrptioo, which

cooc to irs atrcntion to Aati-Corruptiol Agcocio; Sccoudln it eims to tacllc thc oJnrrc of poor

scrvicc ddiacry, whicl cirtrcr dirccdy or indirccdy caa provi& tf,c covironmcat of low actountabiliry
in vhich comrptioa flourirl- Hovcvcr thc Oobudsoza is gcacnlly hdd to be iasulficicady dcqtivc
olidy duc to liaircd iosdruiroet capaciy. Thcrc is ao ccou-eli:cd &tabasc or acrworLiag bctrcco

Oubu&-."'s Of6cc which lcads m ddry, dupLicatious, contradictions cta Adcquetc tniniog facilirics

rrc not rvaileblc to thc oficcrs/staff of thc Oobudsoa-o" Thcrc is no ddhcd timc {nmc lor dispcd of

rcprtscnatiors agaiost Ooburl-q"'s fiadiagl, whicl n6tcs thc princiiplc of spccdy justicc. ( Scc

Natioad Anti Corruption Stretcgr of Netiood Accouaabiliry Burczrq Islamebad' 2002)



establishing an Ombu&man Oficc to gont'ol rhi< tetrdeacy is not enougL lVhat is

rcguird is an ofEcc which should aot ody bc visible, accessible aad functionally

iudepen&ot,butshouldalsohavethcacpcnisc,authoriryandreprcscntativccharacter

to dig into the cases of naladoiaistratiotr to cotr€l! individud wroags' ln a modero

dcmocratic coutrtry, 1f,s oEbu.lcrnan's caP$ility to PrflreEt burcaucratic abusc of

autLority, introductioa of administretive reforEs a.Ed vindication of civil servants

when uojustly aco:sed' &pends on thc suppon that it gers froo political brauch of the

govenuDent. It is because of this that oost of the Ombudsaeo enjoy li"L"ge witl the

oational Parlir-cnt through constitutional provision, ? go^ sdll be achicved in

PaL.istan.'!

The Officc of tte Ombu&man eobodies the concept of adminictrative

accoutrtability and fills the sorry RaP tdt opea by legislaturc, courts of law' press and

other similar foruos. It is a judicial post but is different from a court of las' In a court

of law as suit is contested by rwo opposing pardes while in a complaint bdore the

Oobu&mao it is a citizcn agaist eFeduzl ageacy ''4

TheOfficehasprovedtobeagrcatsrccess'Itisbecauseofitsiaforroality'

flexibitity aod its ability to enforcc a &cisioa without resoning to loag procedure.

Aoy citizen can write any application oo sioPle paper and may seod it by ordinary

post to the office of rhe Wafaqi Mohusib. NO counsd needs to bc engagcd If

d Islr.ouddin, Towrds hdentandingth Omhdsun ldca. oP'cil PP'lG1l
* Dr. ;q";,q,ti rf- Nizi, Th-I*i*tion of I't*ttat;b(o'nbdnntn) Q:\ora Dnl Singh Trutt

Libnry, 1991), p.306



maladoiaistratioo is fouad, rdid is invariebly provided- Thc populariry or usefuIness

of thc insrirutioo caa be gauged fr.oo tLe fact that atl average 300 applications are

recrivcd daily ia tLc Hcad OIficc o f Vafaf tloltzsib in Islamebad'z

The impact of the work of vafaqi trlohtzsib is two fold- one is visible aod

quantifiable while tle ottrer is invisible. The satistics about the reccived aod disposed

of compl,i,,13 oaly show the visible impact but he invisible iopact posseses geater

sirifiq[". and potenrial to ialluencc thc coaduct of govcrnment busines, The

discussion and analysis ia previous section about the performaace of tf,e Vafaqi

Mohusib in terms of figures is an indicator of its visiblc impact- Although vcry

iopressive by all saadards, thc figures do not couvey the wholc trutfi about the

impacc which goes beyond taogible and guantfiable aspecr

TLe Ombudsman evcrTwherc has becn insmroental ia guaraateeiag certain

rights to citiztns such.as:d

1. The right to be treatcd with duc obscrvance of the rule of law, aad with

justice, impaniality ead reasonableness i! all his dcalhgs with thc

lrlm i" i<trleti69-

2. The right of review orf odmi"istrztive dccisions as a protrcdou agaiast

arbiuary and biased treatmeat and to obtaia justicc'

@ Ibicl pp.30&309
- SlLii"id.r, Paiirtatt ,\dministrtthx Staf, Onb*tnen 4nd Adminisndti'x Corzs(lehorq TLc

Boo& Hous€, 1983), P.vii (Prefacc)



3. The right to know what the laws and rcgulations arc, aad his owa

privileges and duties ia regard to theo.

4. The right to idormatioa ou thc purposes, organization and aspiratioos of

his goveranent

Some maoilesatioos of the iavisible impact may be the following:t'

a- Muldplier Effecr In Eatry cases the relid afforded on one cornplaint has

had a multiplier effect and a largc number of peoplc with similar griewances

have simultaneously or srbscqucatly beacfitrcd without coming on rccord'

b. Care{ul anitudc of Public Serv"anr aad Fear of Accountability: The work

of ttre Ombudsmon has made ttrc public serv-ants of the Federal ageacies

morc alerg to thc problems oI thc citizcns and more vigilant to their duties

as they know that aay Ealadnidstration lrill be called to account by the

Wafaqi Mobtdtib on the basis of a mcre Plaitr PaPer conPlaint'

c. Bemer and Quick Decisioos: The above oentioued dects havc in tura

produced aaother dect i.e. souad dccision oakiog, fair use of disoetioa'

spcedier disposal of cases aad ia fact ar upliftiag of thc whole

administntive enviroooent.

d- Proper ViEilaace: Thtoush the Wdfc.F ltohusils work thc arlmini<uztive

incharges ate taught to exercisc proper vigilaoce over tie work output of

o In this gart of "iovisiblc impacf somc hdp h.s bcca utco Irom Muhamoed zafzr lgbzl ,I*i*tion

"T 
O"rlrit r- 1 Urlrqi Uoli"sOl A f*;su4 Atufyb of hfonnancc Aal A&iavna*' (Jnpublilshc

,icsl, BU-.b"a, AU.-" Iqbal Opca Uaivcrsiry' 20@



Leir subordinatcs bccause aoy loophole Ieft by aay srbordinate will cause

embracemeot for the bcad of departmenr

Identificatioa of Proccdural deGcieacies: Aaotler imponant impact is that

investigation of recurriag conPlaiats 6f <imilar nature had highlighted

raany a shortcor'ri"gpr proccdural or organizational lacuaae and &ficieocics

which are ultioately reooved or rdormed

f. lmproveoent of the Rules/ Regulatious: On the basis of findings the

Wafuli Molttasib has recom.oendcd reoedial rrle:rsrues which ia turn

resulted in iaprovement of many rules./regulation, procodure, systems aud

rime schedules which fiaally reduced the isci&ucc of complaints on rlcse

partiaJar accounts.

Public friendly Admini<nati6s; As a rcsult of thc grievaacc redress sy$en

ol 6e Wafqi Mohtasib ttre admisistrative stafi of tle governoent

&panmcos have gradually become oore public friendly or at least they

try to give such an impression as they know that ia casc of any misconduct

therc is an easl to access fonro for the public to go aod complein'

Satisfied Citizenry: This should bc thc ultimate impact of the work of

Vafaqi Mohesib. Mcans that in a society where the citizens arc satisfied

ttrat no one can withhold hit tiSht or deprive hirn 6f f,15 due, must be a

sociery where the citizcos live in peacc and vould conscqucndy, happily
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work fo! the progrcss of that socicty. It is because of this fact that tte

Vestern societies are adv'anccd aad there is oo scnse of dcprivation from

due rights aoong tle Public-

i. Poor ma!'s coufi: Wdfa4n Mohusib aa be regar&d as a Poor man's courl

A largc number of cooplaioants who come to Vt/iqi llobtasib for re&ess

of their grievanccs belong to tte poor and downtroddcn sections of the

sociery. Most of them are widows, orphau, $udents and old age

pensioners. Those arc the classcs who ca'n'o'ot afford to go to a court of law

where one has to bear a lot of erpenscs and complicated proccdure'

16. Conclusion:

To conclu& this chapter the main Poi!$ are suooed uP in thc following lines:

The bureaucracy ia t.he so called Third Vorld couatries ia the post colonial era

panicularly needs to be controllcd by a powerful iastirution like that of

Ombudsmaa which therefore 3g'n'i"' the only ray of hopc for thc com'mon

citiztns; aggrieved by the mala'l'i"i"tration of the bureaucracT'

Accordiag to the Corsdtutiou of Pakistan, all laws are to be brought in

conforoity s,ith the injuactious of Qur'aa and Suuah and an atmosphere is

to be provided to the citizens to lead their lives in accor&ncc with the

principles of Shan'ah. Thus chc&ing mal admioistration is oue of ttrc

requireoents for both the goals mentiosed above.
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Ttere are no specfic qualiEcations mcntioaed io Iaw for the post of Wafa4a

Mol1t*ib, however, the practicc shows that a Persotr of high social stature like

that of a refied member of the higher itdici.ty or a Pe$on equd in status is

noroally appoiarcd by the President

There is uadoubtedly a need for legidation otr thc qualiEcations for this post,

keeping in view the relevait rules of shati'ah in this resPecr ts thi< sqr fig

irstitudon oay be brought nearcr to the coocept of Vilzyat al Maznlim'

As the word 'udFd{ (fcdcral) shows that ooly federal govemment

departments are under the jurisdiaion ol Wafi4| Mol.xasib eacePt for the

maners related to Defence aud foreigp affairs.

If tlrc jurisdiai oa oI Vafqi )rtohtasib is compared with that of Vah al

Mazzlim,who eristed iq the Islamic history the later had very wide powers

and vast jurisdiction which inclu&d all govcra.mcnt machincry includiag evcn

the judiciary.

ln other recoo-@endation s of Wzliqt Mobtzsib there are no nrles providing for

judicial review, but practically tLcre havc been cases in which the higher

Courts have had hearing for iudicial review of the Mohtasib's decislons'

While gauging the significance ald iopact of thc institution's work it is

concluded that there is a consi&rable socid iopact of its work on the sociery

aod on the goverooentd dcpartoents. Thc iaporta'nt sidc is the invisible
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impact that ca.naot bc calorlated in figures but cao be uo&rstood by the nature

of work the insdtution is doiog.
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Chapter 5

Conclusions and Recommeudations

At thc cnd of this dissertatioa the ioportaat condusioas which were drawn and the

recoomen&tions which come to mi"d are submined io the followiag:

Justicc is tlc coracr stonc of Islam.ic politicelegd systeo' Islao has paid due

attention to the ad.minisuation of iustice as is erident from thc tcrs of Quran and

S,,nnah and tie Practice of the Umnah $to:$tle ages' Wilzyat al Maznlim' a oi:ed

job of o<ccutive and iudiciary, is one of the maoifestati ons of Sil:aab Shzr'iwah i'e' 'n

fact a &parrment of the government which uke care of the grievances arising out of

the injustice or cnrclty of govcm5gsl 6fErialc vhich uke placr ia wheo authority is

abused or oaladmiaistration takes phce.

Injustice or cn;relty ls h-ar-a n/proscribod) as it is one of the biggcst zznlur (eiI)

of the sociery. There are many trxts of Qura:r and Sunnah srating prohibl6oo 6f this

evil. It may thercfore bc &rived that it is a co--unal obligtion to preveot it and

Wtlaya al Mailimis one the most imporaat mechaaism to do this job, hcnce is

establishment is a collective responsibiliry i.c. a co-rnuaal obtigation of the umnal.

Islaoic history is e witaess to the fact th* Wilzya at MzTzl;m has beea there' if
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not with its Particula' n2rng with its csscncg &oro thc period of thc Prophet till the

t6s ldg5lim eropires; the Onoman and thc Mughals'

Ttere is no doubt that thc period of lh'thf i'R'shillilz; the immediatc

successors of the Prophet (peace be upon him) werc a aodcl with rcspect to the curb

on maladministratios of tte govcromeot officials' So we know froo the history that

Abu Balrr during his shon period of two ycars was very strict in the oaner of

checking the maladminstrat-ion of thc govcrnoent of6cials'

He was followed by 'Umar. His rule that la*ed for aearly ten years was ttre

best with respect to grievancc redress and chccking "'"1"'1"'i''i'tration of the

government of{icials. Io this regard hc did aot forgivc aayone' whatevcr oay be his

status in thc socierT. His period is full of glariag '-'-Plcs accountability of

governEent officials on account of abuse of power or m2lad'Bi'Di$ratioE'

'Uthmaa bio Affen was equally watch{ul ;a thi< matter and he never tolerated

atry maladninistration. Ati bin Abi T-alib, though oai'ol7 rcmaioed buqy during his

nrlc in the unrest causcd by ttrc rebellion oI Mu'iwiyaL bia Abi Sufyetr ard thetr

confroutation with KhawIrij, paid due attcntion to the grievance re&ess and

accouatabiliry of govcrnment servants for any maladministration'

During the Umayyad perio4 in realiry, the Caliphate system based ou popular

will was converted to herediury nrle but thc systeo of griwance re&ess was
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aorwi$staadia6 i.a pL*' The 6rst Uoaryad Caliph M'awiyatr bir Abi Sr:fyao made

hissclf available to the coooon citizeas in tte mosqpc so that aoyonc who waoted a

&cct approach for complei"ing to the Caliph might do so'

Amoog other Umayyad nrlcrs AMul lvlalik aod'Uoar bis 'Abdul Aziz were

known for their love of providiag iustice to the co'mon mao of hlamic sute' 'Umar

bin.AMulAziawhonrledonlyforrorrgdaboutrwoyearsestablishcdbcstorample

in this resp..r. He was giveo rh e nde of'fifth Khatifd-i''Rushd by the Muslim

5136iirns lecause of his Piety and love for iusdce'

The Abbasid dynasy, which ruled the Muslim state for a loog time were rnore

orgedzd tha! maoy governnenB with respect to the mechanism of grievance

redress. It seems that they took full advantagc of the past cxpcrimccs in this mattcr'

Ttey were the first in Islamic history who esablished a forraal dcpartuent for

this purpose kno w' u fr.u-an al Naurf 'l Mtznlim Amoag thc Abbasi& Mahdi'

He&, Al Reshid" MensEr, Mu't'fi- aod Muhtadl are meotioned by the historians for

their love to help out any co"'-oo citizcns of tle state having a grievance against aoy

govemrnent ofEcial ceused by maladminisuadon or abusc of powcr'

During Muslim rul e'r' Al Atfut* thcre has been a pcriod of progress aad

prosperiry. In that Period history shorrs that among othcr governocat iastitutions tLc

dcpartment of grievance redress wa; very much active performing its duties'
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During Onoman Caliphate there has been a &partment with the name of

DwZn i-htm@2, which playcd r[ c rcle of Vihrat al Madl;n besides the nrperior

judiciary which was also rcsponsible for any sucl coaplaiats'

In tte Mughal cmpirc geaerally there has bccn a good systeo of adoinistration

of jr:stice and grierrance rc&ess. Thosc who wcre Laowa for thcir cxccptioaal love of

justice werc Akbar, Shah Jchao, Jehangir aod AlaE g'' Th"y' in tleir respective

periods oadc sure that the commoo oan is eopowgrsd 1s 6anLs a.ny cooplaint

agains the government ofEciab or any iofluentid person of the sate' Ttose kings

made themselves availablc in one va7 or another to the coo'ooo citizeas' so ttrat if

aay one liked to say somert'ing directly to the monarch he would have aa oppomrniry

of that

There have been oa.ny otlcr M""lim Bovemmetrts and states is diffelent areas

and for sure they !2d 566g nechanic'n of griaraacc redress but it was rlifficult to

cover all of them io ttis work So only the most known were covered here'

In the conteoporary Muslim world Saudi Arabia is the ooly Mudim country

which has a system of grievaace redress with tle traditi oml acrr,e of Du:ai el

M9?ilin. Presatly Duzn 4l Mdzztin in Saudi Arabia is in fact adminisEative iudicial

systeo which works like Services Tribuaal System ia Pakistaa, besides working for

grievance re&ess of citizens too. Froo the auober of complaints lodged aad the
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dccisioos tat<en b y thc C-rrwts of Dutut al td4Alim, it appears that ttre depafirnent is

working successfully in the Kingdoo and that it has given courage to the citizens to

register cooplaints agaiast oeladministratioo of thc governoeot &PartnetrB and

high ofEcials of the tover rents. Compl'ining against the government ofEcials is

something not very usual ia K;ngdoms lihc that of Saudi Arabia but thc perforoance

ol DpZn a[. Mazztim k gra&allybreakiog this taboo'

IntheVesttheiastitutionoftheombudsroanisworkingoearlyioall

cor.rstries of Europe, Americas aod Australia aad New Zealald' For the purpose of

anel)rsis ss f,xvg covercd in this work only rhc Ombu&man of The go116d Kingdom'

The system is working actively ia the UK In the beginning Parliameotary

coomissioa for Admioistration witb a limitcd jurisdictioo was established that was

expaa&d with the passage of tim€ atrd trow it is called Parliaoenury aad Health

Service Ombu&-," (PFISO) with a widc jurisdiction' Other Ombu&men arc also

working io other qphercs tike local goveruoeng b"'king and legal profcssion ia thc

TJK.

In the year 1983 the Instioti ot oI Vzfaqi MolzriD was established in Pakistan

as tte prioe grievance re&ess 666f,ani<6 f6l geaeral public"lTithia a fcw years the

Of6cc of Vafaqt Mol.ttasib ande a good progress that is evideat from the nuober of

cases it solved aod from the expa-osioo of is work maaifestcd io the opcaing of its

branches in other cities of Pakistar-



The work of Vafiqi Mobtasibhesa vcry positive ioPact vith lesPect to the

anitude of government ofEcials towards tle common citizeos' Although accordiog to

thc provisions of the Establishment of tf,c O6cc of IYdf4E tr'Ioht4sib Or&r the

decisions of Vafattr Mit1tas;bare not subject to iudicial review but itr Practicc the

supcrior judiciary have beea hearing cases to rcview the &cisions of Vafurt Mofuaib

Keeping in view the vast treasure of litcrature on klamic law prepared

thruoughthe centuries by Muslim jursits aod Ia& of foo:s on the department of

WilzyatalMayl;m,itcaacasilybecondudedt[atfiedcpartoenthasnotreceived

due atteotion of the Muslim iurists with regard to erpounding its detailed rules and

elaborating the qualificatioos for ia iachargc' We oo'ly find two maia s761fu is thi<

rqtdi.e. Al Althan al Sdfutiyyah; onc writtca by Al Mawardi and the other vith

the saoe namc wriacn by AbE YCIS- Thry hare discusscd tlcse topics in detail'

This is a historical fact that every Muslim state has beeu maoaging the

griwaoce re&ess departroent according to is own circumstances in the limits

prescribed by Shai'alt.Hovevet io the dassical history rte Abbasi& have been the

best ia orgadziDg this dcpartment as their era is considcrcd to be the glorious oue in

the Muslim history in all other fidds of lifc too.

ln tfie conteoporary srorld a co-"'on understanding is that this &panoent

was initiated by Swe&a. However it is said tf,at acnrally Swe&n took ttrc idea of
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gricvaace re&ess froo thc Onoman Empirc whcre ouc of the Swedish Kiags in

eighteenth cearury took asyl"-; iopressed with rhc gricv"ancc redrcss systcm thcrc, he

esablished the Ombudsman ofEcc in his country afrcr reinstateoent

vhereas ia the conteoporary Mudio world Saudi Arabia took thc idca froo Islaoic

history and n,'.cd the dcpartmeat with the traditiond naoe 6f ffu:zrt-'rJ'NlaT;lir'.,

while Prlrictan took tfie $Testcra model of Oobu&oan.

As has been thc case in the history in tf,e contemporary world also there is no

uoiformiry in the department in differeut Mrslim coutrEies except for one thing tlat

in saudi Arabia and Pakistan the incharge of this &partocnt is appoinad by thc head

of state.

A comparison of tlc threc modcls in tLc Unitcd Ki'gdom, Saudi Arabia and

pakistan reveals that tlere is not ouch differeace a.oong the three wittr respect to the

stnrctufe and scope, o(c€pr for saudi Arabia which has *sitfled Datar al i{zzilim rhc

job o{ foraal adoinistrative iudiciary as well As regards the scope all the threc

oodcls, it is almost the same as some important matters like dcfence, foreigp affairs

etc. have been exclu&d from their scopc in all three courEies.

'With reqpect to cfficieucy the Parliaocntary Ombudsoan o{ thc Uaited

Kingdom seems to be thc most efficicnt bccausc of thc obvious reason that tLc cidzaos
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of that country are tnore aware of their rights ad as a wholc tle oechincry of tte

govenuDent is more ef6ciest there as comparcd to saudi Arabia aad Pakistatr.

vith respect to r[e Isle.oic character of tle institution in both Saudi Arabia

and Pakistan there are Eo sPecific qudifications for th inchargc of the depanoent'

which is a loophole and there must be legislation in this regard ia accordaoce to the

Islamic principles to briog thc &partoeot completdy is the fold of sharial. To

&termioe rhe qualificatioas for incharge of VilAyat al Maznlim is of utoost

imponance because in this way the appointmeut of thc persoo to this ioporant post

is strcamliued aad less is left to the jurisdiction of the rulcrs who oftcn use their

discretion kecping in view political gains. Therefore oace the qudficatiors are

determined and there is soroe law which is clear on the matter, the appointmeat will

become insritutionalised aad there will be no very litde chances of abuse of merit.

onc of the most imponant point is that the jurisdiaio! of the insdtutioo 6ust

bc expaaded to inclu& all &partocas of rlc gover:noent, a characteristics which will

make it truly capable to carry out accourtabiliry adoss thc board sooething viLich

will be in line with the tea "hings of. Shai'rt.

As compared to Pakistan, the systcm ia Saudi Arabia is haviag more

formelities as it is working as a forrod ldtninictraliv6 jgdicial systeo Vhile in

pakistan it is more informal and casy for a co-"'on citizeo to approach it because no

formal procedures or a lawyer is reqrired- Ttis inforroaliry is something oearcr to tle



Islamic character of the institution. Ttus it is rccoooeoded that in saudi Arebia thc

formalities involved in tLe proccrs o( lodging aod pursuiog the case of a cooplaiot

agailst a gover,r-EoeDr fuDctioEary should bc recoasidcrcd aad changes should be made

in t[is regard so ttrat a coEmotr citizetr does not find it complicatcd aad is morc

cacouraged to come forsard with any comPldrs.

Regardiag the Patistani systlo of Oobudsman, it is recommeaded that its

name should be chaoged to either DoZz at l,fufilim ot Vilzyat al Mzqilim *s a frst

stcp to diven k rcwards Shai'rt. Tt'is will bc sooething which will givc tle first

impressiou that the irtitution is co-i"g from the,gizri'2r5. However changing of

name is not somcthiag which will change t[c realiry, so to cLaage the realiry, the

couacil of Islamic IdcalogT should be assigned the task of reviewiug the whole qTstem

of thc Ombudsman and proposc chaagcs ia it so that it is brought complctdy into the

fold of. Shan'ah.

To conclude it is submined hurobly that ualess the political systeo is

completcly brought in thc fold of shai'ab,itls difftorlt to expect that an organ of the

government would be Istamizcd mly ia isolation- So to achieve thc goal of Isla:oizing

the sociery and its institutiors all thc political sysas hrc gs tE esablished accodiog to

the true spinit of Islam.
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