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Dedicated to My Late Mother

“Our Lord! And make them enter the Gardens of Eden, which
Thou hast promised them, with such of their fathers and mates
and descendants as do right. Lo! Thou, only Thou, art the
Mighty, the Wise.” o o

(Qur’an 4(’);8)



ABSTRACT

International community recognizes self-determination as one of the inalicnable
rights of all human beings, as demonstr_atéd cand-idly by the UN Charter and
several of the General Assembly and Security Council resolutions as well as
international conventions. Despite this, there exists a lot of controversy about the
legitimacy of armed liberation struggle and of support thereto. Genera_lly,"'the
developed states term these as terrorism while developing states try to exclude
them from the scope of terrorism. Hence, we lack a consensus definit-ibr';’- of
terrorism. This issue is significant for M}iélims because it directly relates to the
doctrine of Jihad. Moreover, several Mushm territories got independence becéuse
of armed liberation struggle and others are still striving for it. The OIC has
persistently declared that liberation struggle cannot be termed terrorism. |
The doctrine of Jihad as expounded by the fuqaha’ envisages a just world order
based on respect for human rights and human values. Armed liberation struggle is
also covered by the doctrine of Jihad. Islam has given the status of martyrdom to
the one, who dies while defending his life, honor or property. It also mékgs it
obligatory upon Muslims to give moral,._diplomatic as well as military support to
those, who are target of persecution and tyranny. On the other hand, it lays great
emphasis on fulfilling treaty obligations even at the cost of material loss. It
regulates the laws of war - both the jus ad bellum and the jus in bello - in a manner
that makes Jihad clearly distinct from terrorism.

There is no necessary and direct relationship between terrorism and armed
liberation struggle. It is the violation of certain rules of the jus ad bellum or the jus
in bello that converts liberation struggle into terrorism. Terrorism is not as elusive
as it apparently seems. It can be easily defined if the preconceived notfoné and
biases are set aside. This is evident from the fact that there exists a kind of implied
consensus in the international community about the ingredients of terrorismﬁ even

if we lack a consensus definition.
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INTRODUCTION

The doctrine of Jihad has always been fhe_ target of the critics of Islam. Even in the
early days of Islam, when the non-beﬁe;iers were defeated in several battles, they
severely criticized the holy Prophet (May Allah’s blessings be upon him) for his
being indulged in such “worldly affaus Similarly, during colonial period the
critics of Islam tried to show that Islam is a “militant” religion, which beheves in
coercive means for converting non-behevers to Islam. During the Cold War penod
the attitude of the West got changed. Jihﬁd was thought to be the best means for
coping with the threat of communism. But after the disintegration of the USSR the
whole scenario got changed. Now, Jihad was deemed a threat to the “values of
freedom, democracy and civih'zation;"upheld b}-' the West. Equating Jihad with
terrorism is not a new phenomenon But after the 9/11 attacks on the WdrldvTrade
Center and Pentagon this issue has got prime importance for both the Western and
Islamic intelligentsia. There are several confusions regarding both these ‘téims and
the recent debates have further complicatéd the problem.

There is a lack of consensus among modern Muslim scholars about the ﬁamre and
purpose of Jihad. Some consider it a tool for the propagation of Iéliin and
supremacy of Muslims over the Wholé ‘of the world. This gives an 'agg:_ressive
interpretatioh of the doctrine of ]ihid‘ bthers are of the opinion that ]ihid'is for
the purpose of “defense” only. But the nature and scope of the right of self-defense
remains obscure and debatable. Even: the earlier jurists differed about the cause of
war ~ llat al-gital. Some considered dxsbehef kufr — and the others aggressmn -
muparabah - as the cause of war. This in turn led to disagreement over the basns of
relations between a Muslim and non-Muslim state. There is also controvc:sy over
the legitimacy of treaties of perpetual peace, other than the contract of d).ﬁmnmb,
with non-Muslims. Similarly, permanent residence in a non-Muslim tefrifory 1s
also a contentious issue. This in turn necessitates critical analysis of the c&ncept of

dar al-Islam and dar al-barb. Then, despite the general agreement over the ru.les for



the conduct of war there are some issues, such as treatment of the Prisoners of
War, which need careful analysis. ‘

Unless these issues are settled the legitimacy of armed liberation struggk will
remain controversial. Distinction between Jihad and terrorism also depends upon
answers to these questions. Moreover, one has to have a clear concept aboﬁt what
constitutes terrorism. | | |

It is aptly remarked that terrorism is not easily defined. While this may be true but
one can grasp the essential ingredients'.'of” terrorism. For this purpose, the various
definitions of terrorism in national laws'_of different states — such as the UK, USA,
Israel, India and Pakistan - may be analyzed. Similarly, efforts to define terrorism
on international level are of great he_li).'Definitions given by different scholars of
various nationalities and origins may also be considered as secondary sour.ccs;
After this the legitimacy of armed liberation struggle can be judged.'.There 15
almost a consensus that states do not h#ve the right to use force against People
striving peacefully for self-determination. But it remains to be ascert;iil.;ed that
whether or not these people have the ‘right’ to take up arms and use force for
vindication of their right if they are forcefully deprived and “to seek and receive
support”. |

The developed states are unwilling to acknowledge the legitimacy of ‘armed
liberation struggle, which is insisted 1ip_bn by the developing states. The General
Assembly resolutions (such as the Dcciaration of the Principles of Intgrh';ltiona}
Law 1970, Measures to Prevent International Terrorism 1972, the Consensus
Definition of Aggression 1974, Resoluﬁon against State Terrorism 1984) are a kind
of compromise between these two diffefent, rather conflicting, views. Thus, these
resolutions emphasize the principle of non-interference. They also condemn
instigating seditionist movements in b;hér states. But because of the preéé:rice of a
great majority of developing states in the Assembly these resolutions also explicitly
legitimize liberation struggles and supp_brt thereto. They also prohibit the use of
force by states against people striving for self-determination. These resolutions are

evidence of customary international law and, therefore, the prohibition is



established in customary law as well. It means that this prohlbmon bmds ‘even
those States who voted against these resolutions because customary law bmds all
States. -

The foremost objective of the study is to define both “Jihad * and “Terr'o:isi_n” 1n
clear terms so as to judge the legitimacy of armed liberation struggle in the light of
the norms of Sharish as well as International Law. The study will greatly help 10
formulating a viable and sound strategy for pursuing our foreign policy -goals one
of which is support of the oppressed people Only after having clear concept about
Jihad and terrorism as well as legmmacy of armed liberation struggle w1ll we be
able to formulate detailed policy for ach1evmg our objectives in fore1gn pohcy.
This will also help in improving our relations with our neighbor states and
international community in general. Moreover, we will be able to present our case
before the world community in a more scientific and logical manner. |

The study has been divided iato two pans Liberation Struggle in [n*ema*zonal L:zw
and Liberation Struggle in Shari‘ah. Each part consists of three chapters.

Chapter I discusses the nature and scope of the right of self-determination in
international law. For this purpose, the origin of the right of self-determination has
been traced in the Pre-UN Charter international law. This is followed by a
discussion of the scope of the right of sélf-determination in the Post-Charter law.
Then, different classes of people entitled to the right of self-determinatién: have
been discussed. After this, there is'- a discussion | about the mod.es‘ for
implementation of the right of self-determination. Finally, recent trends of
equating liberation struggle with terrorism have been analyzed. . o
Chapter II analyzes the norms of international law relating to the threat or use of
force. The law of resort to war and th'e:law of conduct of war have been de’alt with
separately to avoid confusions. The s;:op.e of self-defense in the pre-Chérter and
post-Charter law has also been anlyzed. Then, the system of collective security
envisaged by the UN Charter has beenlde.alt with in detail. Some dubious Acéses of
the use of force, which are deemed lawful by some states and unlawful by others,

have also been analyzed.



Norms of international humanitarian léw about different kinds of armed :cv'or‘llflicts,
non-combatant immunity and POWs as - well as about different means of -W..arfare
have also been analyzed. Then, theré is a discussion about different crimes and
international tribunals. | | |
Chapter III combines the conclusions of the first two Chapters and aziai_}fzcs the
legitimacy of the use force with regard‘to the right of self-determination. So, first
of all, the nature and meaning of ‘liberation struggle’ has been analyzed followed
by a discussion over the means and methods of violence frequently used 1n
liberation struggles as well as different kinds of support provided to the liberation
struggle. o |

Use of force in relation to the right of self—determmauon has been analyzed from
three different, though mterrelated aspects. First, whether or not the state
authorities are allowed to use force agamst people striving for their right to self-
determination. Second, whether it 1s legmmate for those who are forcxbly depm'ed
of their right to self-determination to use force for vindication of their right. Third,
whether it is legitimate to provide moral, diplomatic and military supbort to
liberation struggle. |

After this there is a discussion about terrorism and liberation struggle.

Chapter IV discusses the Shari‘ab framévfork for rights. Then, the positibn of the
right of self-determination within that framework has been analyzed. Thér_e is also
a discussion about the institution of slavery in Islam. |

Chapter V discusses the norms of the Shari‘ab regarding warfare. To -_ayo‘id any
misunderstandings and analytical inéo‘ﬁsistencies, it was deemed preferable to
analyze the law of resort to war séﬁafately from the law of conduét“olf war.
Moreover, the views of modern scholars have been anlyzed separately from the
views of the fuqaha’. An inquiry has also been made into the division of fhc world
1nto two territories - dar al-Islam and dar al-kufr. The scope of defense in Islamic
Law has also been analyzed in detail ;and a comparison 1s made with the pre-

Charter and post-Charter international law.



There is also a discussion about the authority as well as the need to declare Jihad.
The position of Jihadi Organizations has also been analyzed. Issues such as non-
combatant immunity, means of warfare, and treatment of the war captﬁifés have
also been dealt with. There 1s a detailcd discussion about the norms of thé_quri‘ah
regarding treaties of peace with non-Muslims |
Chapter VI combines the conclusions reached at in Chapters TV and V. It d1scusscs
armed liberation struggle from the perspective of the Shari%b. F1rst of all,
legitimacy of liberation struggle of Mushms living under non-Mushim' renge 18
discussed. In this regard, legitimacy of permanent residence of Muslims in a non-
Muslim state as well as their legal obhgauons have also been analyzed. The strategy
for peaceful struggle has also been dealt with. N

After this, legitimacy of Jihad by Muslims in a non-Muslim state Withoutr'h'z:lving a
government of their own has been discussed in detail. There is also an analysis of
the different modes for implementatioﬁ. of the right of self-determination. ‘Then,
the issue of liberation struggle of non-Muslims from Muslims® rule is analyzed. In
this regard, issues such as different ‘modes by which non-Muslims écquire
citizenship of Islamic State, nature of thé_contract of dhimmah and rights of non-
Muslim citizens of Islamic State have been discussed followed by analy's_.is of the
different modes of internal autonomy given to non-Muslims. Then, there is a
discussion on termination of the contréct of dhimmahb by non-Muslims as well as
by Islamic State and effects of such termination followed by an analysi:s_' -;)f the
rights acknowledged by the Shari‘ab for rebels. R

Then, the Conclusions of the thesis a_ré recorded, which are followed by two
appendices. Appendix I contains the instructions of the holy Prophet (N[ay_A_llih’s
blessings be upon him) and of Abu B'allkr.A(May Allah be pleased with him) -fo the
commanders of Muslim troops. They embody some basic rules about Islainic law
of conduct of war. ' | _
Appendix II contains excerpts from the thesis of Ibn Qayyim al-Jawziyah about
the validity of peace treaties with non—Muﬂims for unspecified period of tifﬁc.

At the end, a detailed bibliography is given.
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INTERNATIONAL LAW
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CHAPTER I:
RIGHT OF SELF-DETERMINATION IN INTERNATIONAL

LAaw

1.1 RIGHT OF SELF-DETERMINATION BEFORE THE UNO

Self-determination as a right came out as a result of resistance to colonialism.i In
the context of resistance to colonialism, self-determination embodies three VbAasic
ideas:

o Right of people to self-rule;

a Sovereiga equality of all States big or small; and A

a Conviction that disrespect for the 'ri'ghts of people results in threats to the

peace.

1.1.1 Woodrow Wilson

As early as in 1917, the US President Woodrow Wilson said in the context of the

future peace settlement after World War I: - |

“We believe first, that every people has a right to choose the sovereigaty
under which 1t shall live: second,.- that the small States of the world have a

right to enjoy the same respect for their sovereignty and for their territorial

' For a detailed study of how the right of self-determination emerged in international law see:
Umozurike, Selfdetermination in International -Law (Philadelphia, 1972); Ofuatey Kodjoe, Tke
Principle of Selfdetermination in Law and Practice (The Hague, 1982); A. Cassese, Self-determination
of Peoples (Cambridge, 1995); H. Hannum, Autonomy, Sovereignty and Self-determination: The
Accommodation of Conflicting Rights (Pennsylvadia, 1990); Hannum, (ed.), “Minorities, Indigenons
Peoples and Self-determination™, in Henkin and Hargrove (eds.), Human Rights: An Agenda for the
Next Century (American Society of International Law, 1994); Christopher, O. Quaye, Liberation
Struggle in International Law (Philadelphia, 1991); Emerson, Self-determination, 65 AJIL, 1971, pp
459-75; R., McCorqudale, “Selfdetermination: A Human Rights Approach™, 43 ICLQ 857 (1994). See
also: Martin Dixon, Textbook on International Law (hereinafter referred to as International Law),
Fourth Editon 2000, Blackstone Press Limited; D. J. Harris, Cases and Materials on International
Law (hereinafter referred to as Cases and Materials), Fourth Edition, Sweet & Maxwell, London,
1991. ' :
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integrity that the great and powérful nations expect and 1nsist upon: third,
that the world has a right to be free from every disturbance of its peace that
has its origin in aggression and -disregard of the right of peoplésf and

nations.™

Wilson also stressed that peace at international level cannot establish -without

recognizing the right of self-determination:

“No peace can last, or ought to last, which does not accept the principle
that governments derive all their just powers from the consent of the
governed, and that no right anywhere exists to hand people from

sovereignty to sovereignty as if they were property.™

In January 1918, Wilson put forward-}-ii._s famous fourteen points in which he
advocated some degree of the right of. selfﬂetermination for some natiorr_s; Thus,
he demanded the “freest opportunity’ of autonomous development for the peoples
of Austria and Hungary. He also demanded evacuation of the territories of France,
Belgium, Russia, Romania, Serbia and Montenegro. Similarly, he declared. that the
“Turkish portions’ of the then Ottomarl Empire should be assured a ‘secure’

sovereignty. He also pleaded for the erection of an independent Polish state.* -

1.1.2 Lenin and the Soviet Constitution
Lenin is also considered among the supporters of the right of self-determination. In
1917, the Soviets wanted to apply this principle to the colonies in Asia and Africa

as well as to the nationalities in Europe.® Lenin supported the idea of secession

! Kulshrestha, K. K., A Short History of International Relations (hereinafter referred to as
International Relations), Lahore, n. d., p 10 :

* Umozurike, Self-determination in International Law, p 14

* Ibid.

> Lenin, Collected Works, as quoted in Rahmanu]lah Khan , Kashmir and the United szom (Deth
1969), p 81

11



from a state on the basis of this princii)le. He wanted the unconditior.ml' and
immediate liberation of colonies withoﬁf compensation. |

The Soviet Constitution also recognizec'i-thc right of secession for the constitﬁent
republics.® However, it was practically impossible for a republic to secede till very
recently when after the humiliating defeat in Afghanistan the Unionl became
weakened. | |

Tt may also be mentioned here that the Americans also emphasized the ‘.right’ of
the colonial powers and that is why. they severely cnticized Lenin. The US
Secretary of State Lansing termed Lcnin"s concept as destructive to “the stabilify of
the future world by applying the sc_If-,determination principle to the ;olonial
world.”” Hence, after World War I ‘.the principle of self—determination- was
sacrificed at the altar of the interests of thc colonial powers. This was desplte the
fact that World War I was called the “war of self-determination”. Tt is these double
standards of the Western World that cha_ractenze their policy with regard _tq self-

determination.’

1.1.3 Treaty of Versailles 1919

In the Treaty of Versailles 1919, thé principle of self-determination was
incorporated to some extent. Thus, the Saar Basin was provisionally severéd from
Germany as ‘compensation for the Wréng done to France’ but there was to be
plebiscite after 15 years. This plebiscite was actually held in 1935 and majority of
the people decided to accede to Germany. Similarly, Northern and Central
Schleswig - taken from Denmark in 1864 - were also given' the opponunity 1o

decide about their future through a plebiscite. The Northern zone voted in favor

¢ Article 72

" R. Lansing, Papers Relating to the Foreign Relations of the US, as quoted in A. Cassese, Self-
determination of Peoples (Cambridge, 1995), p 132

* Selfdetermination in International Law, p 11 =

? As will be seen later, even after World War II, the Western Powers opposed this nght cl'ummg
that it is menacing for the stability of the international system. See Sections 1.5 and 3.2 4.3 of this
dissertation.
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of Denmark and the Central zone in favor of Germany. Another plebiscite was

held in Upper Silesia, which was then di‘vi_déd between Germany and Poland."”

1.1.4 Covenant of the League of Nations and the Mandate System
Covenant of the League of Nations 1919 incorporated some of the Wilsonian
points and took another step forward in thé process of recognizing the right of self-
determination. | |
Most of the occupied territories were placed under the Mandate System.! This
system was based on the principle of tutelage, which meant that some ter_riﬁories
were given under the guardianship of the Victors. They were not owners o_f those
territories. They had to civilize people of these territories, make them cap‘aBle of
self-rule and then hand over power to them. Thus, the age-old(coloniallsm. was
given a legal cover, with the difference that now mandate territories Were not
considered part of the territory of the coldﬁial power.
There were three types of Mandate Terntones
1. Territories termed as ‘A’ Mandates were to be given the choice of selectmg
their guardian or Mandatory Powc_sr. The role of the Mandatory Power was
‘rendering of administrative advice and assistance...until such time as they are
able 1o stand alone’. Arab territories of the former Ottoman Empire were
placed under this category but they were never given the choice of S_ele¢ting
their colonial master.” The Mandate for Syria was given to France and fér Iraq,
Palestine and Trans-Jordan to UK. Thc Mandate for Palestine was conditioned
by an undertaking given to the Jews by the British government in ’1917 to

establish in Palestine ‘a national home for the Jewish people’™.

' International Relations, p 3 ‘ s

" For details of the Mandate System see: Ibid.. pp 24-27; Cases and Materials, pp 125-26. See also
International Status of the South West Africa Case, IC] 1950 Rep 128

> One may see in this system the distorted concept of “the White Man’s Burden”. ‘

Y When Emir Al-Feisal of Iraq went to Paris to express his views he was not even heard. - -

“ The infamous ‘Balfour Declaration’. The British Foreign Secretary Arthur James Balfour was
among the staunch supporters of Zionism, although he was not a Jew. In 1920, he presented to the
League of Nations the draft Palestine Mandate, _which contained the commitment of the Balfour
Declaration. In 1922, he was made a peer, and in that capacity he always defended the pro-Zionist

13



2. Greater part of Germany’s Afric,a‘nA possessions was given the status of ‘B’
Mandates. These territories were cohs'i;.iered unfit for administrative autonomy.
The Mandatory Power was to prohibit slave trade and arms trafficking in these
territories. B Mandates were declared open to all League members for ﬁrade
purposes. The whole of Tanganyik:a was given to UK, except for two western
provinces, which adjoining the Belg1an Congo, were given to Belgium, and the
southern port of Kionga, which was to Portugal. The Cameroons and
Togoland were divided between France and UK.

3. Under ‘C’ Mandates Germany’s possess10ns of South West Afr1ca and
Germany’s Pacific Islands were placed. The mandate for the African territories
was given to the Union of South Africa and for the Pacific Islands to Au;;ralia,
New Zealand and Japan. They were under the sole control of the Mai_{(_iat0ry
Power. Other League members h'ad no rights of trade in these tcgi‘itories.
People of B and C Mandates could not be enrolled in the armf of the
Mandatory Power. |

The Covenant established a Permanent Mandates Commuission (PMC), whiéh was

given supervisory authority.” The PMC consisted of 9 members, majority of

which were nationals of non-mandatory powers. In 1929, a German nationél was
also added raising the number to 10. THe_ PMC was to receive its information from
the annual reports submitted to it by the Mandatory Powers, from questioning
their representatives and from petitic;ns submitted by the inhabitants of the
Mandate Territories. But such petitions could only be submitted through the
Mandatory Power. Moreover, reports by the Mandatory Powers were not

submitted regularly. The PMC also could get information from other AL_eugue

policy of the British government in public statements as well as speeches in the House of Lords. In
justifying the mandate before the House of Lords, he mentioned the atrocities committed by the
Christians against the Jews and stressed upon the need ‘to wash out an ancient stain upon our own
civilization’. In 1925, he visited Palestine to lay foundation stone of the Hebrew University on
Mount Scopus. His niece Mrs. Blanche, who also wrote his biography, worked closely with Dr.
Weizmann and the Zionist Executive in London. The Israeli government has named several towns
and streets after him in recognition of his efforts. (John Comay, Who’s Who in Jewish History after
the period of Old Testament (Routedge, New York, 1995) pp 36-37)

"> Article 22 of the Covenant
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bodies but it never visited the Mandate Territories nor dispatched investigation

commissions to them. It practically became an agent of the League Council.

1.1.5 The Atlantic Charter 1941 *
On August 14, 1941 the President of the United States and the Prime mester of
the United Kingdom adopted the Atl.muc Charter. Articles II and IH of the

Charter dealt with the issue of self—determmatlon in the following manner:-

“Second, they desire to see no féfritorial changes that do not accordAwith
the freely expressed wishes of the people concerned. They respect the right
of all peoples to choose the form of government under which they live; and
they wish to see sovereign rlghts and self-government restored to those who

have been forcibly deprived of them

However, the UK government later tried to escape from the responsibality taken
under this Charter. Thus, Churchill déélared before the House of Commons that
the concept had validity only with regéra to European States and nations subject to
the Nazi domination.”

After World War II, the struggle for ihdependence in the colonial and xﬁandate
territories got momentum and right of self-determination gradually estabhshed as
one of the most fundamental human r1ghts of all human beings. No doubt the

United Nations did play a significant role in this regard as we shall s_e_e in the

sections to follow.

' L. Goodrich and E. Hambro, Charter of the Umted Nations: Commentary and Documents (Boston
1949), p 305

v Self-determination of Peoples, p 132
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1.2 RIGHT OF SELF-DETERMINATION AND THE UNO
1.2.1 The UN Charter

In 1945, when the United Nations was‘es‘tablished, there were only 51 members.
Today, it has 191 members, majority of them being former colonies or former
parts of larger States. The UN Charter rec.ognized the right of self-determihation as
one of the fundamental rights of all hui'ngui beings. Although some of the colonial
powers like Belgium tried to remove the p’fovisions about self-determination from
the Charter, they could not succeed in'doihg so because of the OppOSiti(;lfl"Of the
developing countries.” The net result was, however, a compromise betw__égn the
conflicting opinions of the developed and developing States. |

The preamble of the Charter says:

“We the people of the United Nations determined...to reaffirm faith in
fundamental human rights, in the dignity and worth of the human bérson,

in the equal rights of men and women and of nations large and small.” -

The Charter explicitly lays down that 6ne of the objectives of the UN i1s “to
develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace.”” Similarly, the Charter recognizes the principle of
sovereign equality of all States.® On the other hand, the Charter also exphc1tly
prohibits intervention in the ‘internal affmrs of States.”

The Charter also emphasizes the role Qf the principle of self-determination in

creating stability in the world.

8 Kashmir Dispute: An International Law Perspective, p 143

¥ Article 1(2) of the UN Charter

w ‘;The Organization is based on the principle of sovereign equality of all its members.” (Amcle 2
)

 “Nothing contained in the present Charter shall authorize the United Nations to intervene in
matters, which are essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter; but this principle shall
not prejudice the application of enforcement measures under Chapter VIL.” (Article 2(7))
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“With a view to the creation of coﬁditions of stability and well-being which
are necessary for peaceful and friendly relations among nations based on
respect for the principle of equal ﬁghts and self-determination of peéples,
the United Nations shall promote: -

a. higher standards of living, full eniployment, and conditions of economic
and social progress and development, -

b. solutions of international econom1c, social, health, and related problems,
and international cultural and educational co-operation; and

c. universal respect for, and observance of, human rights and fundamental

freedoms for all without distinction as to race, sex, language, or religion.”?

Member States are obliged to take sepamte and joint actions for achie?ihg the
objectives set out in the aforementioned ijticle.‘ﬂ‘3 |

At the time of the formation of the United Nations, there were seventy-four “non-
self-governing territories’ in the world. In Chapter XI, the UN Charter established
the principles that continue to guide United Nations de-colonization efforts,

including respect for self-determination of all peoples.

“Members of the United Nations which have or assume responsibﬂit_ies for
the administration of territories- whose peoples have not yet attained a full
measure of self-government recoghize the principle that the intereste of the
inhabitants of these territories are' paramount, and accept as a sacxéd trust

the obligation to promote to the utmost, within the system of international

# Article 55

? *All Members pledge themselves to take joint and separate action in cooperation with the
Organization for the achievement of the purposes set forth in Article 55.” (Article 56) Although
some Western scholars, such as Hans Kelsen, believed that these provisions carried no significance
because, according to them, it did not create a binding legal obligation, but the use of the word
‘pledge’ does signify that it was a legally binding obligation. (Hans Kelsen, The Law of the United
Nations (New York, 1950), pp 51-53; Professor Quincy Wright, Proceedings of the Amcrzcan Sociery
of International Law, p 30)
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peace and security established by -'the present Charter, the well—being of the

inhabitants of these territories.”

The Charter also established the International Trusteeship System® a.nd the
Trusteeship Council®® to monitor certain territories, known a§ “Trust
Territories”.” Those territories, each. subject to separate agreements" with
administering States, were formally administered under Mandates from the League
of Natioas, or were separalted from coun.tries defeated in the Second Worldl War,
or were voluntarily placed under the system by States responsible for their

administration. Eleven territories were. placed under this system.

1.2.2 The UN Security Council

Security Council is neither a lawmakmg nor a judicial body. The Charter exphcnly
says that legal disputes should genera]ly b¢ referred to the International C_ourt of
Justice.”” The primary duty of the Council is to protect and restore international
peace. ‘Enforcement Action’ (Chapter VII) provides the mechanism for achieving
this purpose.” Resolutions of the Council -under Chapter VII are binding _upén all
member States.” o B

Because of the power rivalry and the so-called Cold War between the supe"r' péwers
the UN Security Council could not play a prominent role in the plight of the
oppressed people for the right of self-determination. However, in very r.:;lrc‘ cases
when the five permanent members reached a consensus it did pass a few re‘solufions

recognizing the right of self-determination for some groups of people.

“ Article 73

® Chapter X1II (Articles 75-85)

% Chapter XIII (Articles 86-91) T

" For detalls see Cases and Materials, pp 125-26. - ’

% Article 36 (3) of the Charter says that the Council must bear in mind that “legal disputes should as
a general rule be referred by the parties to the International Court of Justice”.

# This mechanism will be analyzed in depth at some later stage in this thesis in sha Allab (See
Section 2.1.4 of this dissertation.)

* Martin Dixon says: “ ‘Decisions’ of the Security Council under Chapter VII of the Charter...are
binding on the States, although rarely do they deal-with abstract points of law. They are concerned
more with mandatory enforcement action against delinquent States.” (International Law, p 48)
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Thus, it passed a resolution recognizing the right to self-determinatioﬁ for the
people of Jammu and Kashmir.” It even formed a Plebiscite Commission for this
purpose. But afterwards the Council could not do much in this regard, obv1ously
because of the lack of interest and des1re_ to settle the issue on the part of the
permanent members as well as the parties to the dispute. The same is true Qf the
Palestinian problem.

The case of East Timor?, however, presents an excellent example of fl}e good
Security Council can deliver if the five permanent members are willing to fulfill
their responsibilities. After a long series of discussions and negotiations between
the Governments of Indonesia and Porfugal on the one hand and betWeep the
United Nations and the Governments (,;f Indonesia and Portugal on the other, and
after considering the report of the Secretary General on the issue, finally the
Security Council unanimously adopted -a resolution deciding “to establish- until 31
August 1999 the United Nations Mission in East Timor (UNAMET) to o_rganize
and conduct a popular consultation, sche&uled for 8 August 1999, on the bésis of a
direct, secret and universal ballot, in ordér to ascertain whether the East Timorese
people accept the proposed consutuuonal framework providing for a spec1al
autonomy for East Timor within the unitary Republic of Indonesia or reJect the
proposed special autonomy for East Timor, leading to East Timor's separation

from Indonesia.”

One wonders why the same procedure could not be followed for settl_ihg the

D

Kashmir and Palestinian disputes.

* The Council declared in the Resolution: “India and Pakistan desire that the question of the
accession of Jammu and Kashmir to India or Pakistan should be decided through the democratic
method of a free and impartial plebiscite.” SC/Res/47 (1948) It also admitted that: “The
continuation of the dispute is likely to endanger international peace and security.” (Ibid.-See also
UNCIP Resoluton (5/1196, Para 51) January 5, 1949.) For a scholarly analysis of the Kashmir
dispute in the light of international law, see Ijaz Hussain, Kashmir Dzspute An Intemauonal Law
Perspective, (Islamabad: Quaid-e-Azam Chair, 1998).

* See, for details, Cases and Material, pp 124-25, GA/Res/ 3485 (1975), SC/Res/384 (1975)

% SC/Res/1246 (1999)
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1.2.3 The UN General Assembly

Although it is generally assumed that resolutions of the General Assembly aré not
binding upon member States, even upo:i those voting in favor, yet this :_over-
simplistic view does not portray the rea;l- lﬁicture. Assembly resolutions, generally,
act as evidence of Customary Internat@éné.l Law, which is binding upon all States,
even upon those who voted against thlS resolution. Similarly, some resblufions
may contain new rules of conduct, which may convert into concrete rules of
Customary International Law in due course. This is true particularly of the
_ resolutions passed unanimously. Martin Dixon explains the importance _of the

Assembly resolutions as a source of International Law in the following way:

“General Assembly resolution may be declaratory of existing customary
law and, even though it 1s not t‘he'resolution itself that creates the bi.nding
obligation, this may be where the principles are found... Similarly,
resolution may crystallize state practice so that a new rule of custom is
created, although this may be more obvious where the resolution is adopted
vnanimously... Of course, that is not to prevent General A§$embly
resolution stipulating a voluntary course of conduct which is subséquently
followed by States and becomes a rule of ‘customary law... Import“‘aﬁtly, a
vote in favor of a resolution may be an indication of opinid ) ]uns
Obviously, the political expectations raised by a positive vote will have a
considerable impact on the bch’avior of States and, therefore, ‘on_ the

development of customary laws.”*.

Now, we will discuss some of the land;n_afk resolutions of the General Assembly.

* International Law, p 46-47
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1.2.3.1 Universal Declaration of Human nghts (1948)

In 1948, the General Assembly adopted the famous “Universal Declarauon of
Human Rights®.” The declaration exphc1tly States that ‘recognition of the mherent
dignity and of the equal and inalienable r1ghts of all members of the human family
is the foundation of freedom, justice and peace in the world’ and that ‘d1sregard
and contempt for human rights have resulted in barbarous acts which have

outraged the conscience of mankind’. It.alsq unequivocally lays down that:

“Tt is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion- against tyranny and oppression, that human rights

should be protected by the rule of law.”

1.2.3.2 Declaration on Granting Independence to Colonial Territories and Peoples
(1960) |

The struggle for independence and freedom gained momentum 1n the 1950°s and
several territories got independence from the colonial rule. ‘Believing that the
process of liberation is irresistible and -irreversﬂ;le and that, in order .tQ gvoid
serious crises, an end must be put to colonialism and all practices of segregation and
discrimination associated therewith’, the ‘G_eneral Assembly adopted a resol}ition n
1960 known as Declaration on Granting Independence to Colonial Territories and
Peoples® This is a landmark resolution that called for speedy end to the evils of
colonialism. It emphasized ‘the need for the creation of conditions of stability and

well-being and peaceful and friendly relations based on respect for the pririéipies of

equal rights and self-determination of all peoples, and of universal respect for, and

% GA/Res/217A TII (1948)

* GA/Res/1514 (XV) (1960) The Resolution was adopted by 89 votes to 0, with 9 abstentions. The
abstaining States were Australia, Belgium, Dominican Republic, France, Portugal, South Africa,
Spain, the UK and the USA. All except the Dominican Republic were colonial empires! It will be
discussed later that these States never acknowledged the legitimacy of liberation struggle. But they
were not successful in getting a resolution of their choice passed from the General Assembly
because of the presence of a great majority of developmg States there. See Sections 1.5 and 3.2 4 3 of
this dissertation. :
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observance of, human rights and fundarrleﬁtal freedoms for all without distinction
as 1o race, sex, language or religion’.

It clearly stated that denial of the right to self-determination results in ‘incre.'asing
conflicts’ which ‘constitute a serious threat to world peace’. It not only welcomed
‘the emergence... of a large number of dcpendent territories nto freedom and
independence’, but also recognized ‘the increasingly powerful trends towards
freedom in such territories which have not yet attained independence’.

It unequivocally recognized the right to self—determmauon for ‘all peoples’. The

operative part of the resolution is reproduced here:

“1. The subjection of peoplesA to alien subjugation, domination and
exploitation constitutes a denial of fundamental human rights, is contrary
to the Charter of the Umted Nauons and is an impediment to the,
promotion of world peace and co-operauon '

2. All peoples have the right to self—determmauon, by virtue of that nght
they freely determine their polmcal status and freely pursue their economic,
social and cultural developmeant. |

3. Inadequacy of political, econemic, social or educational prepd_redness
should never serve as a pretext for delaying independence.

4. All armed action or repressive measures of all kinds directed against
dependent peoples shall cease in order to enable them 10 exercise peaeefully
and freely their right to complete -independence, and the integrityA of their
national territory shall be respected

5. Immediate steps shall be taken, i Trust and Non-self-governing
Territories or all other territories which have not yet attained
independence, to transfer all pqﬁvers to the peoples of those territories,
without any conditions or reservations, in accordance with their -freely
expressed will and desire, without any distinction as to race, creed -qr celor,

in order to enable them to enjoy cemplete independence and freedom. -

2



RS

R a2 e,

6. Any attempt aimed at the partial or total disruption of the nationalpnity
and the territorial integrity of a country is incompatible with the p#moses
and principles of the Charter of the United Nations. | .

7. All States shall observe faithfﬁlly and strictly the provisions of the
Charter of the United Nations, 'th_é Universal Declaration of Humaﬁ Rights
and the present Declaration on the basis of equality, non-interference in the
internal affairs of all States, and respect for the sovereign rights pf all

peoples and their territorial integrity.”

This declaration gave new strength té'»fféedom struggles in different pané of the
world. This is considered as one of the greatest achievements of thé:United
Nations.” Many scholars argue that self-determination became ‘right’ only after
the passing of this resolution and that prior to this it was only a polmcal
philosophy. B

In 1961, the UN General Assembly estabhshed a 17-member Special Comm1ttee,
enlarged to 24 members in 1962, to exa,mmg the application of the Declaration, and
to make recommendations on its impleméntation. The Committee is commonly
knowan as the Special Committee of 24 on De-colonization. The Committee meets
annually to discuss developments 'in Non-self-governing Territories,’ hears
statements from appointed and electéd__ representatives of the terfitorie_s and
petitioners, dispatches visiting missions to the territories, and organizes seminars
on the political, social, economic and édﬁ_cational situations in the territoriés-. The
Committee also makes recommendatiéns concerning the dissemination of
information to mobilize public opinion in support of the de-colonization process
and examines the assistance provided to the people of the territories by the

specialized agencies and other organizations of the United Nations system.

¥ In fact, this Declaration continues to be reference point in the General Assembly’s de-
colonization efforts. (See The Western Sabara Case, 1975 IC] (Advisory Opunon) Rep 12. But see
also Calvert, The Falkland Island Crisis: the Rngts and Wrongs.) :
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In 1970, the General Assembly launched Program of Action fo'_r_:. Full
Implementation of the Declaration. In 1990, the General Assembly pr_o?l.éimed
1990 - 2000 as the International Decade for the Eradication of Colonialism and
adopted a Plan of Action. In 2001, The Second International Decade for the

Eradication of Colonialism was proclaimed.

1.2.3.3 Declaration on Principles of International Law, Friendly Relations and Co-
operation among States (1970) : |

This landmark resolution passed in 1970* put forward some basic principles of
international law and is considered an important step in the codifié;iti_o_n of

international law. The principles it mentions are:

a) The general prohibition on the threat 6,r usc of force;

b) Settlement of international disputeslby' peaceful means;

c¢) Non-iatervention in matters within the domestic jurisdiction of any State;

d) The duty of States to co-operate with one another in accordance with the
Charter; |

e) The principle of equal rights and self-determination of peoples;

f) The principle of sovereign equality of étates;

g) The principle that States shall fulfill.in.good faith the obligations they assumed

1a accordance with the Charter.”

It again declares that forcibly depriving people of their right to self-determination
causes serious threats to international peace.® Regarding the right to iself-

determination the preamble of the declaration says:

® GA/Res/2625 (XXV) (1970) _
** Preamble of the Declaration :

** “The subjection of peoples to alien subjugatidn,'- domination and exploitation constitutes a major
obstacle to the promotion of international peace and security”. (Ibid.)
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“By virtue of the principle of equal ﬁghts and self-determination of peoples
enshrined in the Charter of the Uﬁjted Nations, all peoples have the right
freely to determine, without external interference, their political status and
to pursue their economic, social"a;%ld cultural development, and every State
has the duty to respect this right in accordance with the provisions .Qf the

Charter.”"

It also mentions the duty of States regarding the realization of the right of self-

determination of peoples.

“Every State has the duty to proﬁiote, through joint and separate A-acltion,
realization of the principle of equ.al' rights and self-determination of ‘l'a'eoples,
in accordance with the provisions of the Charter, and to render assi_stdr_l_ce to
the United Nations in carrying out the responsibilities entrusted to-‘:it by

the Charter regarding the implementation of the principle”"

The resolution emphatically declares that States should refrain from the threat or
use of force against the people striving for the right to self-determination.” It also
declares explicitly that the people striving for the right to self-determination can

get support from other States:

“In their actions against, and resistance to, such forcible action in pursuit of
the exercise of their right to self-determination, such peoples are entitled to
seek and to receive support in accordance with the purposes and principles

of the Charter.”*

*! Section 1

* Ibid. C

* “Every State has the duty to refrain from any forcible action which deprives peoples referred to in
the elaboration of the principle of equal rights and self-determination of their right 1o self-
determination and freedom and independence.” (Ibid.) -

“Tbid.
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1.2.3.4 Mcasures to Prevent International Terrorism (1972)

The General Assembly passed several resolutions condemning interh_ational
terrorism and laying down measures for» preventing it. In all those resolﬁtiqns it
was explicitly mentioned that all peoplés have the right to self-determinat_io_n',»and
that denying this right is one of thé-'main reasons for individuals turning to
terrorist activities. So, in order to- eliminate terrorism the right “of self-
determination for all peoples must be acéepted and respected. The long titl_e_:_ of the

1972 resolution was indeed interesting and revealing:

“Measures to prevent internatioﬁal terrorism which endangers c_>'r4 takes
innocent human lives or jeopardizes fundamental freedom, and sfﬁdy of
underlying causes of those forms of terrorism and acts of violence which lie
in misery, frustration, grievance and despair and which causes some people
to sacrifice human lives, including their own, in ap attempt 10 affect_'ffédical

changes™.*

This resolution, which was meant t'ql put forward ‘measures to prevent
international terrorism’, again reaffirms ‘the inalienable right to self-determination
and independence of all peoples under Coionial and racist regimes and oth_ef forms
of alien domination’, and upholds ‘the legitimacy of their struggle, in particular the
struggle of national liberation movements, 1n accordance with the purpo-se.s and
principles of the Charter and the relevant resolutions of the organs of the United
Nations’.”! .

It urged all States, unilaterally and in co-operation with other States, as well as
relevant United Nations organs to contribute to the progressive elimination of the
causes underlying international terrorism.. | )

The resolutions passed by the General Assembly on this issue in 1979, 1983 1985

and even in 1989 continued to include clauses reaffirming the inalienable right of

* GA/Res/ 3034 (XXVII) (1972)
1 Section 3
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self-determination and independence of the peoples, opposing all forms of
domination by racist or colonial reg1mes and upholding the legmmacy of
liberation struggles. The last resolution that retained the title of the 1972 resoluuon

was passed in December 1989.”

1.2.3.5 Consensus Definition of Aggrcssioﬁ (1974) ‘

In 1974, the General Assembly passed yet another landmark resolution that
defined “aggression™.” Under Article 39 of the Charter, it is the responsibih;ty of
the Security Council to see whether an act of aggression has been commit}tlgd'. by a
state or not, and then to take appropriate measures. This resolution wﬂl be
analyzed in detail later on, in sha’ Allah. 'It:is, however, pertinent to note hérc that
one of the reasons for the eagerness of the General Assembly to adopt a ébnsgnsus
definition of aggression was to prohibit States from the threat or use of force
against those striving for their right to self-determination. That is why, the _Geﬁeral
Assembly reaffirmed ‘the duty of States not to use armed force to deprive peoples
of their right to self-determination, ffeédom and independence, or t6 .Adisrupt
territorial Integrity’.” Then, after giving a detailed definition of aggression it

reiterated emphatically in the end:

“Nothing in this Definition, and ‘in particular article 3, could in any way
prejudice the right to self—detc_ar_mination, freedom and independéhce, as
derived from the Charter, of pédples forcibly deprived of that rigﬁf_ and
referred to in the Declaratioﬁ on Principles of International Law...
particularly peoples under colonial and racist regimes or other forms of

alien domination: nor the rightbf',these peoples to struggle to that end and

2 GA/Res/44/29 dated December 4, 1989
3 GA/Res/3314 (XXIX) (1974)
> Preamble of the Resolution
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to seek and receive support, in accordance with the principles of the

. . - ) ) - . »5 5
Charter and in conformity with the above-mentioned Declaration.”

1.2.3.6 Resolution against State Terrorism (1984) '

In 1984, the General Assembly reiterated its firm conviction that in order to
achieve peace at global level the right of self-determination for all people must be
accepted and respected. It is interesting to note that the term ‘State Terroriﬁm’ was
used in two quite different, rather contmdxctory, meanings. While peoples smvmg
for their right to self-determination used this term to denounce the use. of force
against them by the State from which tl_ley sought independence, some St_ates used
it quite differently to condemn the support allegedly provided by some other States
to such people. It was for this reason that the General Assembly pasééd the
resolution on Inadmissibility of the policy of State terrorism and any actions by States
aimed at undermining the socio-political system in other sovereign States.™ |

This resolution condemned the interfer_énce by some States in the affairs bf i_)ther
States encouraging civil war. At the same time, it categorically declared self-
determination as ‘inalienable right of aH peoples” and that people should nét be
deprived of this right by coercive means.” It reaffirmed the obligation of all States
“to refrain in their international relations from the threat or use of force agairis_t the’
sovereignty, territorial integrity and po_lﬁi_cal independence of any State, as well as
the inalienable right of all peoples to dete_rfnine their own form of governfnént and
to choose their own economic, political and social system free from '_ outside
intervention, subversion, coercion and coastraint of any kind whatsoeVé:’.5“ It
urged all States ‘o respect and strictly observe, in accordance with the Charter of

the United Nations, the sovereignty and .political independence of States and the

* Ibid., Article 7

* GA/Res/39/159 (1984)

> The General Assembly expressed its profound concern that: “State terrorism has lately been
practiced ever more frequently in relations between States and that military and other actions are
being taken against the sovereignty and political independence of States and the self-determination
of peoples.” (Preamble)

*# Tbid.
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right of peoples to self-determination, as well as their right freely, without ou_tside
interference and intervention, to choose their socio-political system and to ‘pursue
their political, economic, social and cultural development’.””

Again, it reiterated that States should not, in the name of self~determinatidxi_? try to

encourage civil strife in other States. It, therefore, demanded:

“All States take no actions aimed at military intervention and occupation,
forcible change in or undermining of the socio-political system of ‘States,
destabilization and overthrow of their Governments and, in pﬁrticular,
tnitiate no military action to that end under any pretext whatsoever and

cease forthwith any such action already in progress.”

It 1s quite obvious from the wording of the resolution that the General As_'sémbly
used the term ‘State Terrorism’ in such a way as to include both the méa_nings
referred to above. In other words, State Terrorism has been assigned two méanings:
forcefully depriving peoples of their r_ight to self-determination, and encouraging

seditionist movements in other States.

Conclusions

1) Right of self-determination is one of the most fundamental rights of all '-}Jﬁman
beings recognized by international .-_léw and the UN Charter.” In fﬁe Case
Concerning East Timor (Portugal v Australia),”” the ICJ was of the vievsf thét the
principle of self-determination ‘is one of the essential prini;iplés of
contemporary internat:onal law’. ,

2) In establishing this right the UN General Assembly played a pivotal role. By

adopting landmark resolutions on the issue it not only gave legal status to the

> Section 3

0 Section 2 - oo

® Martin Dixon says: “Today self-determination is a well-established principle of customary
international law and may well be a rule of jus cogens.” (International Law, p 154)

* Case Concerning East Timor (Portugal v Australia), ICJ 1955 Rep 89

30



right of self-determination but also-gsye impetus to liberation movemeurs and
thus it helped eradicating the evils of colonialism. These resolutious are °
important from legal perspectlve because they embody rules of customary
international law. They may also contam rules that became part of customary
law after adopting these resolutions. The UN Security Council was relatively
less active for the obvious reason of lack of consensus among the five
permanent members. However, it did play its due role whenever there was &
consensus.”

3) Right of self-determination is ackndWledged not only for the people of the
colonial or non-self-govermng territories but also for all people ThlS point
will be analyzed in detail in the next sectlon in sha’ Allab.

4) States are not allowed to forc1bly_ deprive people of their right to self-
determination. . -

5) Use of force or to seek support for ﬂ_:e right of self-determination is not an act
of aggression if it is in accordance with-the principles of the UN Charter" What
this actually means is the essence of this dissertation and will be drscussed and

analyzed in detail in the chapters to follow in sha’ Allab.

1.3 CLASSES OF ‘PEOPLES’ ENTITLED TO THE RIGHT OF SELF—
DETERMINATION

Perhaps, the most important question here is which classes of ‘people’ are entltled
to exercise the right to self-determmatlon

As the right of self-determination developed as direct response to the evils of
coloaialism so it is quite obvious that ‘people’ under foreign domiuaticn of
another state enjoy this right. It means that the right is established for the peoiale of

colonial or the so-called Non-self-governing territories. But the right is not

It is due to the well-concerted efforts of the UN that since its creation more than 80 former
colonies have gained independence. Among them, all eleven Trust Territories have achieved self-
determination through mdependence or free association with an independent state. There are 16
non-self-governing territories remaining today
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confined to them as, first of all, the Resolutzon on Granting Independence to
Colonial Territories and Peoples mentions these people as just a class, and not the
class, entitled to this right.* Then, it spec1f1cally mentioned the “ 1mportant role of
the United Nations in assisting the movement for independence in Trust and Non-

» % After this, it categorically declared:

self-governing Territories™.
“All peoples have an inalienable right to complete freedom, the exercise of

their sovereignty and the integrity of their national territory.”*
The operative part of the Declaration reaffirms this:

“All peoples have the right to self-determination; by virtue of that right
they freely determine their pohtxcal status and freely pursue their CCODOH]IC,

social and cultural development” i

Similarly, the Declaration on the Principles of International Law also acknowledges
this right for all people.” ) '
Moreover, the right 1s acknowledged specifically for some groups of peopie,by the

UN Security Council. For iastaace, it recognized the right of self-determination

“ Thus, it explicitly emphasized in the preamble: “The need for the creation of conditions of
stability and well-being and peaceful and friendly relations based on respect for the principles of
equal rights and self-determination of all peoples, and of universal respect for, and observance of,
human rights and fundamental freedoms for all without distinction as to race, sex, language or
religion”. :

¢ Ibid.

% Ibid.

¢ Section 2 , .

* “By virtue of the principle of equal rights and self-determination of peoples enshrined in the
Charter of the United Nations, all peoples have the right freely to determine, without external
interference, their political status and to pursue’ their economic, social and cultural development,
and every State has the duty to respect this nght in accordance with the provisions of the Charter.”
(Section 1)
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for Kashmiris. Similarly, the creation :of the Palestine Autonomous _Aréa in
Gaza/West Bank is but a step in the process of self-determination.”

Perhaps, the real question in this regard will be whether distinct ethnic or félfgious
groups within an already sovereign and independent state can exercise self-
determination. For instance, in 1971 the people of East Pakistan broke away A.from
the Federation of Pakistan to form Bangladesh; in 1967 the Ibos.. Tribe
unsuccessfully attempted to secede from Nigeria; and in 1993 Eritrea succ_:efssfully
seceded from Ethiopia. All these peoplés claimed in some measures the right of self-
determination. Moreover, in recent years the problem has been aggravated with
the breakup of once stable federations like Yugoslavia and USSR, and the greater
cmphasis on human rights generally. g

There are two approaches towards this lprloblem. The narrower view restricts this
right to the people of non-self-governing territories. But there are those who argue
that any distinct ethnic group, whether part of a colonial, federal or unitary state,
have the right to self-determination. Uhder this approach, the people of Gibraltar
{colonial territory), of Alaska (federal stétq) and of Scotland (unitary state)_, all have
the right and it could be exercised, protected and enforced by international law. Of
course, the answer is not very easy.””

The EC Arbitration Commission on Yugoslavia’ tried to go a middle way. It
declared that the right of self-determination now certainly exists beyond the
colonial situation. In their view, self-deﬁermi.nation is available to the people of a
territory that is part of an existing federal state, provided that they can achiéve the

factual prerequisites for statehood identified in the Montevideo Convention.”

% See, for instance, the IC] Advisory Opinion on the Construction of Wall in Occupied Palestinian,
Territory (Legal Consequences of the Construction of a Wall in the Occupied Palestinian Te erritory
(Advisory Opinion) 2004 IC] Rep < www.icjcij.org>). .

" Martin Dixon rightly argues: “Overall, a balance needs to be struck between protecting the
human rights of peoples and individuals and preserving the fabric of internatonal society. Self-
determination can foster the former, but might well be destructive of the latter.” (International Law,
p 156)

"t Report of the EC Arbitration Commission on Yugoslavia, [1993]92 ILR 162 v

72 Article 1 of the Montevideo Convention on Rights and Duties of States, 1933, put the following
four essentials for statehood: a) A permanent population; b) A defined territory; ¢) a government;
and d) a capacity to enter into relations with other States. '
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As Martin Dixon asserts, it encourages sccéssionist movements in federal States but

by insisting on the prerequisites of statehood, the Commission has placed a

practical limitation on self-determinatiq;if-lt also implies that the federal authorities

can lawfully prevent secession. Whether they can use force for this purposé or not

1s to be discussed later on, in sha’ Allah. o

As for the ethnic or religious groups vi?ithin a unitary state or within territbries

formerly part of federal States, the Commission recognized some sort of second
level self-determination, in that their culture social organization and . rehgxouso

preferences should be respected by the state of which they are part. |

The Canadian Supreme Court in the Case Concerning Questions Relatmg to

Secession of Quebec from Canada” expres_sed the same view. The court was asked to

rule on the legitimacy under Canadian law and international law of a possible

declaration of independence by Quebec. In the court’s view, there was no _right of
secession under international law of a political sub-unit of an existing state,

provided that the central authorities respected the ‘internal’ self-determination of

the ethnic group, e.g., respect for language, culture etc.

Conclusions

1) International law recognizes the right of self-determination for all peoples.
Modalities of implementing and épforcing this right, however, differ in
different cases. o o

2) People living in colonial or non-self—éoverning territories have the rigk-lt."to self-
determination and independence. Y'_I'k-ley can choose other alternatives to
complete independence as well.

3) People for whom this right is specxfxcally acknowledged by the Secunty
Council can exercise it in the same manner.

4) People living in federal States and striving for their right to sclf—deteriﬁiﬁation

can achieve total independence, provided they can fulfill the prerequisites of

?* Case of Concerning Questions Relating to Secession of Quebec from Canada, 16IDLR (4") 385
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statehood. Their culture and identity must, however, be protected even if they
could not get complete independence.

5) People living in unitary States cannot exercise the right to self-determination to
achieve complete independence. Thgy have, however, the right to some;sért_of
‘second level’ self-determinauon in so far as their culture and identity must be

protected and respected by the central authorities.

1.4 MODES OF IMPLEMENTING THE RIGHT OF SELF-

DETERMINATION

An exercise of the right of self-determinétion may result in the territory becoming
independent or the people may choose to affiliate themselves with another }state,
either in a federal system or simply as an addition to the existing territof}%. The,
crucial point is that self—determination:‘requires a free and genuine expréssidn of
the will of the people concerned’. The Declaration on Principles of Intefnational
Law, Friendly Relations and Co-operatiox.l. among States thus mentioned the modes

of implementing the right of self-determination.

“The establishment of a sovereign and independent State, the free
association or integration with an independent State or the emergence into
any other political status freely determined by a people constitute modes of

implementing the right of self-determination by that people.™

If the territory does become independenf fhen 1ts border may become permanently
fixed under the doctrine of uti possidetis juris”. Simply it means that the frontiers of
new independent States are to follow the frontiers of the old colonial tér_ﬂtories
from which they emerge. Moreover, they cannot be altered by unilateral action.

The principle originated in South America as a consequence of the collapksé of the

™ Section 1
" See for details: International Law, pp 153-4
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Spanish Empire when the former provinces agreed that the limits of their
sovereignty should conform to the limits of the old colonial boundaries. In the
Frontier Dispute Case (Burkina Faso v Mali), the ICJ confirmed that uzi possidetit was
a principle of general application, not conﬁned solely to South America.” h
Indeed, the Organization of African Umty has adopted the principle in its
Resolution on the Intangibility of Fronuers and it was applied in Afnca in the
Frontier Dispute Case itself. Likewise, in EI Salvador v Hounduras, the ICJ chamber
relied heavily on the wuti possidetis in setting the boundary dispute betweeﬁ twWo
parties, and there is no doubt that the chamber regarded the rule as of the."ﬁtmost
importance. In fact, the chamber made it clear that neither the effective d_is'pléy of
state functions in disputed areas nor the inequality generated by old boundaries
was sufficient to displace the #ti posszdetzs prmcxple [
Again in 1992, the EC Arbitration Commission on Yugoslavia decxded that the
principle also applied to the newly independent States formerly part’ of a
federation. Consequently, any action._(b}t use of force or otherwise) desiéned to
alter unilaterally the old federal bounvdélries will be unlawful. Of coﬁtee, this
application of the principle is necessary if stability among international co;hrﬁunity

1s to be preserved.

1.5 SELF-DETERMINATION AND TERRORISM

In 1945, when the United Nations Orgehization was established five States tvere
given permanent seats in its Security Council. They were given the veto power,
which meant that the UN could take'xio punitive action unless these five States
reached some sort of understanding a.nd agreement It was thought that peace at
global level could be achieved only if i mterests of these big powers were protected
They were given the ‘primary’ respoqsxbmry 10 maintain peace at interpational
level. But soon after the establishment of the UN, there started the so-called ".Cold
War’ between the USA and the USSR. C)_ther States willingly or unwillingly joined

’ The Frontier Dispute Case (Burkina Faso v Mali) 1986 IC] Rep 545 o
77 El Salvador v Honduras (Land, Island and Maritime Frontier Case), (Merits), 1992 IC] Rep 35
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either the Capitalist or the Communist bloc. Then, the veto power became a 100l
in the hands of the big powers for blackmailing the whole world. Vetb_: was
frequently used to save the belligerent ‘state. Thus USSR blocked the Sccfhrity
Council action against North Korea in 1950, as did USA for Israel time ama :again.
The Western developed nations were‘tryihg from the very beginning to secure a
one-sided treaty on terrorism that would suit their point of view by mcludmg the
liberation struggle within its scope.” Th1s was, however, not possible in the UN
General Assembly for the presence of, a great majority of under developed non-
Western States. Nor was it possible for them 1o get resolutions of their choice
passed from the Security Council due the presence of the USSR. In 1971; i)eoples
Republic of China got permanent seat m the UN Security Council, which meant
that the non-capitalist bloc got two vetoes. It became more difficult than ever for
the USA and its allies to use the UN forum for their bloc interests.

It was at this juncture that the seven most powerful economies of the world staned
a new informal system of consultation, called the G-7. This orgamzauon- was
established in 1975 “to bypass the UN system™”. Soon they expanded the fahge of
their co-operation from economic to pol_iﬁcal matters, including terrorisrh;v In 1978
annual meeting at Bonn, the G-7 for thev first time took up political issues and the
question of terrorism. It laid increasing emphasis on terrorism in the s1v1<bs<=A,A'quent0
meetings at Venice in 1980, at Tokyo in 1981 and thereafter. In the next decade the
G-7 declared several communiqués on "te'vrrorism without a reference to the causes
of terrorism or to the legitimate struggle for the right of self-determination. -

In the United Nations, however, the approach was still balanced. Thus, in 1984 the
General Assembly passed the Resolution against State Tervorism discussed .above.
Similarly up till 1989, the resolutions against terrorism passed by the Assemhly had

the title of the 1972 resolution:

8 See, for details, Alex Obot-Odora, Defining International Terrorism, E Law - Murdoch. Umversu.'y
Electronic Journal of Law, - .volé, no 1, March 1999.
< http://pandora.nla.gov.au/parchive/2001/ 22001 Feb- '

26/ www.murdoch.edu.au/elaw/issues/vén1/obote-odoraé1” notes.html >.

” Akram Zaki, Terrorism: Myth and Reality (Insntute of Policy Studies, Islamabad, 200”) pp 30-31

37



NN,

“Measures to prevent international terrorism which endangers or takes
innocent human lives or jeopardizes fundamental freedom, and sfudy of
underlying causes of those forms of terrorism and acts of violence which lie
in misery, frustration, grievance and despair and which causes some people
to sacrifice human lives, mcludmg their own, in an attempt to affect radlcal

changes”.*

In December 1991, the USSR disintegraféd and it is from there onwards that the
wording of the resolutions at the General Assembly also changed. So, just before
the disintegration of the USSR, the General Assembly passed a resolution naving
the title: “Measures to eliminate international terrorism”. Although this resoluuon
still contained the clauses on self-determination against colonial and racist regunes,
yet it reflected “the new mood of the West” .
Would this mean that self-determination is no more cons1dered a fundamental
human right? Has there developed a new rule of customary mternauonal law
superseding the older rules? |
The answer to none of these questionn can be in affirmative. While it is true that
after the disintegration of the USSR, a'nd» particularly after 9/11, the intérnational
community has focused more on the issue of eliminating terrorism but it does not
mean that the rules of international law regarding legitimacy of the struggie for the
right of self-determination has in any way changed. The arguments for ’this_' view
are:
L. New rules of customary international law do not come iml'(")' Bcing
spontaneously. For a practice to convert into a custom it must fulfill c’nrtain

conditions. First of all, this practice must be general and not confined to a

% GA/Res/3034 (XXVII) (1972)

% Mr. Akram Zaki, Pakistan’s former Forexgn Secretary -General, says regarding the change in the
trends in the UN: *On December 31, 1991, the former Soviet Union finally collapsed and
disappeared. All subsequent resolutions had different tone and a different text. The mention of self-
determination, freedom struggle or underlying’ causes never appeared again.” (Terrorism: Mytb and
Reality, p 36)
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particular state or group of States. Then, it must be uniformly practicé(_:vl.:'This
uniform and general practice must vbe._followed consistently for a long-ﬁeriod. .
Last but not the least, there is the :requircment of opinio juris i.e. States i_hust
follow this practice as a legally b'mding'course of conduct and not merély out of
goodwill or for the sake of expediency..j82

2. Then, there is a particular class of the rules of customary international law,
called the rules of jus cogens, which are deemed so fundamental that the)%'c'a.nnot
even be altered by treaty.” So, any subsequent practice contrary to the rules of
]us cogens will be deemed a violation of international law and not a new custom.
It also means that rules of jus cogens are self-perpetuating in nature. Héhce, a
custom cannot come into being if it is in violation of a rule of jus cogens.
However, even if it were accepted as a theoretical possibility it would require a
very long period of universal violatiéﬁ of the rule till it attains more sanctity
and strength than the earlier rule.** Although there is no general agreement as
to what are the rules, which can bé 'séi'd to have become rules of jus cogén‘s, but
self-determination has no doubt achieved that exalted status.® |

3. Even if the status of jus cogens were denied for the right of self-detemiination
there is no denying the fact that iﬁternational law, both in customary and

treaty form, has considered it a fundamental right for all human beings; vNow,

%2 See for detail: International Law, pp 28-38.

# Vienna Convention on the Law of Treaties States: *[A] treaty is void if, at the time. of its
conclusion, it conflicts with a peremptory norm of general international law. For the purpose of
the present Convention, a peremptory norm of general international law is a norm accepted and
recognized by the international community. of States as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of general
international law having the same character.” (Article 53 of the Vienna Convention on the Law of
Treaties 1969) . :

* Martin Dixon explains it in this way: “Although accordmg to Art. 53 these fund: uncnn] or
peremptory norms can be changed by new and convincing practice (leading to a new fundamental
rule), in reality this is unlikely to happen. Quite simply, these rules are fundamental, any conduct
contrary to the rule of jus cogens usually will be regarded as ‘illegal’ no matter how often it is
repeated. In this sense, rules of jus cogens are self-perpetuating and it would take almost unanimous
agreement and very weighty evidence of opinio juris before such a rule could be replaced, at least
where it is claimed that the ‘new’ rule now allows that which was previously proh1b1ted »
(International Law, p 38)

% Case Concerning East Timor (Portugal v Australta) 1995 ICJ Rep 89 See also: Intemanona/ Law,
38 :
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let us see whether there is any evidenéé in recent state practice showing f_hat a
new custom superseding the older rules has evolved.

In 1997, several States in their preseﬁt:ition before the General Assembly Ad Hoc
Committee on Terrorism stressed ; upon the need to differentiate _bét;ween
terrorism and legitimate struggle for self-determination.®

Pakistan, for instance, argued that a solution to the problem of | defining
international terrorism could be found in the root causes of terrorism ﬁn_d:that,
therefore, working on combating terroﬁsm and suppressing terrorist b(;mbings
should take account of issues such as colonialism, fundamental human .rights
and alien occupation. Commenting on the Draft Convention to ’Suppress
Terrorist Bombings, Pakistan regretted that the draft convention neither
reflected the legitimate struggle for self-determination and the comprehénsive
view of the complexities inherent m terrorism, nor criminalized terfofisf acts
and other activities of military forces of a state.

Libya also argued that the Draft did not take into consideration the distinction
between terrorism and struggles for independence. |

Syria noted that there was a need to formulate a general definition of ;éfforism
that must distinguish between acts of terror and the right of peopléé_‘_té free
their territory. She declared emphatically that the struggle for liberation was
not terrorism. | | |

After the 9/11 incidents, the Organization of Islamic Conference, having 57
member States, in its,extraordinar).f session of foreign ministers held.i»n’-'_i_%pril'a
2002, declared in unequivocal tgrx_ﬁs_ that struggle for self-determination is
legitimate according to the rules of international law, and that it should not be

confused with terrorism. Section 8 of the Kuala Lumpur Declaration says:

% See, for details, Alex Obot-Odora, Defining International Terrorism, E Law - Murdoch University
Electronic Journal of Law, ‘vol.6, no 1, March - 1999.
< hrtp://pandora.nla.gov.au/parchive/2001/22001-Feb-
26/www.murdoch.edu.au/elaw/issues/vé6nl/obote-odoraél_notes.html >.
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“We reiterate the principled pbsition under international law and the
Charter of the United Nations of the legitimacy of resistance to fdreign
aggression and the struggle of peoples under colonial or alien domination
and foreign occupation for nat_iénal liberation and self-determination. In
this context, we underline the ‘urgency for an Luternationally» agreed
definition of terrorism, which differentiates such legitimate struggles from

acts of terrorism.™

In September 2002, while addressing the 56th session of the UN' General
Assembly, General Pervez Musharraf of Pakistan regretted that UN rcsblutions

on Kashmir remained unimplementc'_ed.. He further said:

“The question is whether it is people asking for their rights in accordance
with the UN resolutions are 1o -be called terrorists or whether. it -is the

countries refusing to implement UN resolutions who are perpetrating state

terrorism.”®

Musharraf said while terrorism is to be condemned, “the world must not
trample on the rights of the people and their struggle for liberation.”
Simply, what all this means is that there is no evidence of a new customary rule

that has chaaged the law relating to self-determination.

¥ OIC Declaration of Foreign Ministers on Terronsm, 1-3 April 2002 in Kuala Lumpur Malaysxa
% See his full speech at: < http://www.rediff.com/index.htm1 >
% Ibid.
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CHAPTER II: |
INTERNATIONAL LAW RELATING TO THE THREAT OR

USE OF FORCE

International law relating to the threat and use of force is divided into two main
branches: the law of resort to war (;us ad bellum), and the law of conduct of war
(jus in bello). The law of resort to war has two main branches: The law govermng
unilateral use of force, and the law governing collective use of force.

We will take the law of resort to war first.

2.1 THE LAW OF RESORT TO WAR
2.1.1 Historical Background

Before going into details of the law 1t is better to discuss briefly the different stages
through which this law has passed. This historical background will help us
understand the nature and extent of ithejv ban on the use of force and exceptions

thereto.'

2.1.1.1 The Law Before 1945 |

In medieval period, Just War theory was the governing doctrine in Eurobe. St.
Augustine is considered to be the first scholar who presented this theory 1n a
systematic way. Another great expoﬁent of the theory was Hugo Grotiﬁs; who is
considered the “Father of international faw” in West. According to th‘iS-fheory',
war was allowed for a “Just Cause”, Wthh meant ‘a wrong rece1ved or a right

denied’. War without a just cause was deemed unlawful.

! These stages are discussed in any good treatise on international law relating to the use of force. See,
for instance, Martin Dixon, International Law, pp 294-96; D. J. Harris, Cases and Materials, pp 817-
24. See also: Brierly, James, The Law of Nations (6th ed. 1963); Brownlie, lan, International Law and
the Use of Force (Oxford, 1983); Starke, J. G., Public Intcrnational Law (9th Ed.); Bh aly, S L.,
Fundamentals of International Law (Docta Shelf; Delhi, 1990).
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In 17th Century, there emerged t.he Nation-State system in Europe and
Charlemagne’s “Holy Roman Empire’;'went into oblivion. The new nation-States
had bitter fights and wars between therrl and it led to the emergence of the law of
resort to, and conduct of, war. Durmg this period, a refined version of the Just
War theory governed the inter-States relatronshrps Now, the emphasis was more
on state’s authority than on a just cause. This refined version of the theery said
that war was allowed ‘if state beheved it had a just cause’. o ,
18th and 19th centuries saw the emergence of Legal Positivism in Europe This
theory considered state to be the souice of law. In other words, law was ‘deemed a
creature of state. This in turn led to the conclusion that custom (state-practice) and
treaty (inter-States agreements) were the sources of international law.'.. So, for
legality or otherwise of an act, refererlee was invariably given to the custbrnary or
treaty law. Now, the governing idea was not a just cause but the “sovereign right to
tesort to war”. As there was no ban on the use of force, there was no need fer the
“night” of self-defense or of reprisals etc. |

By the time the League of Nations was established in 1919 States resorting to the
use of force were in a habit of claim’ing'.to act in self-defense, reprisal, reseue of
nationals abroad etc, thus justifying the use of force although no justification was
necessary, for there was no legal ban on the use of force at all. Moreover, reprisal,
hot pursuit, rescue of nationals and proée'rty abroad etc were deemed kinds»'of force
short of war - so as to avoid the obligations for the conduct of war.

The Covenant for the first time put certain conditions on the legality of war. Now,
war was considered lawful if conditions mentioned in the Covenant were' met.’
Moreover, force short of war was deemed lawful The net result was that self-defense
as a justification for resort to war emerged more clearly.

In 1928 USA and France concluded the Pact of Paris, also known as the Kellogg-
Brigand Pact. Later on, other States‘_else entered into it. It for the first time in

European history rejected war as an instrument of state policy.’ Thére was,

? Articles 10-16 of the Covenant
* Article 1 of the Pact
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however, no reference in the Pact to self-defense and the travanx preparotoi(esj show
that this exception was taken for graﬁtéd_. The Pact also says nothing about force
short of war. Some argue that the state-pfactice or custom gradually outlawed this.
But majority of the scholars are of the view that it was still deemed lawfuL "1."he net

result was that self-defense emerged as exception to the general prohibition onr war.

2.1.1.2 The Post-Charter Period ‘ 4
The UN Charter for the first time de;iafed a comprehensive ban not only on war

but also on the threat or use of force. Article 2(4) of the Charter says:

“All members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any
state, or in any other manncr inconsistent with the Purposes of the United

Nations.”

This, indeed, is a breakthrough and a ;igﬁificant achievement in itself. This gj;eneral
prohibition is reaffirmed in a number of General Assembly resolut_ibn's_, e.g.
Declaration on the Inadmissibility of [m“envention in the Domestic Affairs of States’,
Declaration of the Principles of International Law’, Definition of Aggression® and
Resolution on Enbancing the Eﬂectz’venés@ of the Probibition of the Use of F&f&e’. We
noted earlier that General Assembly resolutions may not be binding on the States
but they do show a strong evidence .'c->f customary international law, ,ﬁvlf:hich 1s
binding even on those States that voted against the resolution. Thlxls:,"_ ICJ in
Nicaragua v USA declared that this general prohibition on the use of force €xIsts

not only in the Charter but also in the customary international law.? Indeed,

' GA/Res/2131 (XX) (1965)

* GA/Res/2625 (XXV) (1970)

® GA/Res/3314 (XXIX) (1974)

" GA/Res/42/22 (1987)

* Military and Paramilitary Activities in and against Nicaragua (Nicaragua v USA) 1984 ICJ Rep 392
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several judges and international lawyers are of the opinion that the :vprimary
obligation not to use force has attained the status of jus cogens.

The Charter explicitly mentions just three exceptions to this general préhibition.
First is the Collective Use of Force under Chapter VII of the Charter. Second is
force used in individual or collective self-defense against an ongoing armed"attack
(Article 51). Third is action against cx-énemy state (Article 107), but this is now
obsolete. So, now there are only two -éxceptions explicitly mentioned by the
Charter.

There is another generally agreed upon exception to this ban, namely, tﬁe.use of
force authorized by the UN Security ‘Council. This exception, thoﬁgh not
mentioned in the Charter, has emerged due to state practice or custom. Some States
have claimed a few other exceptions as WeH, but these are not universally Qccépted.
The nature and extent of this general pféhibition and of the exceptions thereto will

be analyzed in a bit detail in the next scciions.

2.1.2 The Proh.ibition on the Threat or Use of Force
2.1.2.1 Relationship of the Pre-Charter and Post-Charter Law

Regarding the relationship between the pre-Charter and post-Charter law Martia

Dixon says:

“Indeed, perhaps the most difficult question of all is the extent ‘vtbvvwhich

pre-1945 rules still affect the scope of a state’s right and obligatibns: under

current international law.”’

There have emerged two different schools on the issue, which led to intérpreting
the ban on the use of force and exceptions thereto in two different ways. One is

the so-called “permissive” and the other “restrictive” school.”® The permissive

* International Law, p 294; Sce also: Cases and Materials, p 820 o
"* See for details: International Law, pp 296-99. See also: Franck, T., Who Killed Article 2(4), (1970)
64 AJIL809; Henkin, L., “The Reports of the Death of Article 2(4) Are Greatly Exaggerated®, (1971) 65
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school contends that the Charter did not usher in a new era and that the pre-
Charter customary law has not been abrogated altogether. Therefore, it_s_ays, the
pre-Charter rights are still available to States. This school interprets Articvle"Z-f(4) of
the Charter quite literally. Thus, 1t contends that Article 2 (4) puts two cbnaitions
on the threat or use of force namely, .‘_that it should not be against the ',territorial
integrity or political independence of .a' state; and that it should not be in a manner
inconsistent with the purposes of the UN. On the other hand, restricti_ifé school
believes that the Charter did usher in a new era and that for all practical purposes it
is the Charter that now governs the conduct of States. This school takes Article 2
(4) to have put a comprehensive ban on the threat or use of force. It contcgds that
only the exceptions that are explicitly ;nchtioned in the Charter or excepfions that
are universally accepted as ‘new’ customs are valid. We would discuss and analyze

the views and arguments of both the schools in a bit detail.

2.1.2.2 Article2 (4)

According to permissive view, the threat or use of force is not unlawful'if it does
not result in the loss or permanent occupation of territory, or if it does not
compromise the ‘target’ state’s abilityitb take independent decisions, for it would
not be ‘against the territorial integrity or political independence of a state’.
Similarly, this school contends that force used for enforcing and prom_bﬂng the
purposes of the UN is not unlawful because it is not ‘in any other manner
inconsistent with the Purposes of the United Nations’.

Examples of the former are rescue of nationals by means of swift surgical strike, as
with Israel at Entebbe airport in 1976 and US’ limited intervention in Panama in
1989 to kidnap the ‘undemocratic’ and ‘criminal’ General Noriega. Exanll_p.le‘.of the
later 1s INATO’s action against Serb‘ié' for ‘humanitarian purposes’. It is quite

strange, however, that the permissive. school does admit the fact that the

AJIL 544; Hargrove, J., “The Nicaragua Judgment and the Future of the Law of Force and Selfdefense”,
(1987) 81 AJIL 135; Ian Brownlie, International Law and the Use of Force by States (Oxford, 1983).
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prohibition contained in Article 2(4) is something more than the mere prohibition
of ‘war’ contained in the pre-Charter treaties." -

Restrictive school argues that the phrase “against the territorial integrity or
political independence of a state” was meant to denote the totality of a state and
that it does not provide a loophole for action against state. Similarly, accbfding to
this school, the phrase “in any other m_auiher inconsistent with the Purposes of the
United Nations” was not meant to allqlv;/ force to achieve such purposes. Rather, it
was meant to ensure that force could never be used against non-state entities such
as colonies and protectorates. The ﬁe_t effect is that threat and use of force is
prohibited in all forms except where éiplicitly allowed by the Charter. Martin

Dixon says:

“An analysis of the travaux preparatoires of the San Francisco Cdﬁference
which gave birth to the Charte:r_'(;onfirms that the disputed phrases in Art.
2(4) were inserted in preliminary drafts in order to strengfhen the
obligation not to use force rather than to weaken it. Furthermore, although
there have been many exam pleé. of the use of force in the last 50 yééﬁ, oanly
Israel after the Entebbe raid ha§‘ relied primarily on the permissiifc view of
Art. 2(4). In all other cases...the States resorting to force have relied on
alleged exception to the general principle prohibiting armed force rather
than interpreting it narrowly. ‘While these exceptions might be Widely
drawn, this is very different from claiming that the primary obﬁgﬁtion is

itself inherently flexible.”"?

o

"' As Martin Dixon puts it: “This in itself is enough to persuade proponeats of the restrictive view
that such an interpretation of Article 2(4) should not be adopted. Moreover, in so far as the
permissive interpretation places the distinction between lawful and unlawful force on the subjective
intention or aim of the acting state, it may go too far.” (International Law, p 298)

** International Law, p 299
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So, the drafting history of Article 2 (4), the general purposes of the Charter; and an
analysis of the arguments presented by those States actually using force support the

restrictive interpretation of the provision."”

2.1.3 Self-defense

Here again the controversy about th_é ‘relationship of the pre-Charter an d..l ‘Post-
Charter law comes to fore.™ Exponent's_i of the permissive school argue that the
Charter has preserved the pre-Charter. customary right of self-defense. Regtfictivé‘
school denies this claim. We will first‘ciis_cuss the scope of the customary right of

self-defense.

2.1.3.1 Customary Self-defense

There was no general banl on the threé\t':and use of force before the Pact of Paris.
But gradually States started asserting the right of self-defense and by t’he 19th
century, States were in a hablt of glvmg “justification” to their use of force under
the guise of self-defense, reprisal, rescue of nationals and property abroad etc,
although sull no such justification was legally required. Scholars generally- admit
that The Caroline incident clearly defined this right. o

In 1837, British military forces caught The Caroline, an American ship, whilé 1t was
berthed in an American port and then sent her over the Niagara Falls. The US
officials caught some of the persons mvolved in the incident. When the Brmsh
attempted to release one of these person; the US Secretary of State Mr.’ W¢bster
indicated that Great Britain had to show “a necessity of self-defense, instant,
overwhelming, leaving no choice of means and no moment for delibc:ratiion.”15

Further, it had to be established that, after entering the United States, ;he -armed

¥ To quote again Martin Dixon: “It would be strange indeed if the Charter was to repeat the
mistakes of the League Covenant and the Kellogg-Brigand Pact by providing a loophole based on an
artificial and selfserving interpretation of Art. 2(4).” (Ibid.)

" See for details: International Law, pp 299-304; Cases and Materials, pp 848-68; Gneg, D =Self-
defense and the Security Council: What Does Article 51 Require?™ (1991) 40 ICLQ 366; Hargrove, J.,
“The Nicaragua Judgment and the Future of the Law of Force and Self-defense”, (1987) 81 A_]TL 135.

¥ Cases and Materials, p 848
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forces “did nothing unreasonable or -excessive; since the act justified | by the
necessity of self-defense must be limitt':‘d‘ by that necessity and kept clearly within
i | |
This statement defines the scope of cds;omary right of self-defense and.m_en'tions
the essential conditions for the exercise of this right. Thus, uader cq&;omary
international law the use of force in -self-defense was justified if the 'f__c')llowing
conditions were fulfilled:
1. Force was used against an immediate threat
2. The threat was so overwhelmmg that it could not be avoided by other
alternative meaans.
3. The force used was proportionate to the threat posed. |
So, if these conditions were fulfilled fhe_ right of self-defense was avail-a.ble. even
before actual armed attack. In other wérds, preemptive strike was considered legal.
Moreover, self-defense was not confined 1o situation of armed attack only ‘It was
available even in response to economic . aggressmn and propaganda that cause an
instant and overwhelming necessity for forceful action. Finally, a state could claim
self-defense if her interests abroad such as nationals, territory, property and. rights
guaranteed under international law faced aétual or threatened attack. -
Although none, except Israel after the Entebbe incident”, debated the scope of the
prohibition under Art 2(4), there are several examples when States resorting to the
use of force claimed the existence of i:ustomary right of self-defense.® It is,
therefore, necessary to ascertain that whether or not the customary right of self-

defense survived the UN charter.

1 Tbid. '

V7 Cases and Materials, pp 864-68; See for details: Stevenson, 90 Minutes at Entebbe (1976) -

" Thus, the destruction of Iraqi nuclear reactor by Israel in 1981 and the recent US invasion and
occupation of Iraq in 2003 have been ‘justified’ under the guise of customary self-defense. o
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2.1.3.2 Article 51 of the UN Charter
Article 51 of the UN Charter says:

“Nothing in the present Charter shall impair the inherent right of
individual or collective self—defense if an armed attack occurs agaunst a
Member of the United Nauons, until the Security Council has taken

measures necessary to maintain mt_ernauo_nal peace and security.”

Permissive school claims that the usage of the word “inherent” in Article 51 means
that the pre-Charter customary right has remained intact. It further says that
Article 51 was never meant to be a comprehensive definition of the righic.;c')f self-
defense. It was rather a clarification regarding the relationship of _.'regional
organizations to the Security Council. S’o',’, for this school, the purpose of Article 51
was to declare that in case of self-defense, regional organizations may take armed
action without Security Council authorization just as a state can take armed action
in self-defense without such éuthorizgtiéh. It is further argued that Article 51 did
not say that right of self-defense is avai_l_éble only if an armed attack occurs. |
Restrictive school, on the other harid, claims that the word “inherent” 'merely
means that the right of self-defense is an inalienable right of statehood that can
never be denied; it has nothing to do W1th the customary right of self-defense. They
further say that Article 2(4) has put a comprehensive ban on the threat and use of
force. Thus, reading it with Article 51 leads to the conclusion that the oxily right of
sclf-defense available now is that found in Article 51, which in wurn m'ir;lzqs sclf-
defense against actual and ongoing’ -_a_rmed attack. The restrictive school also
contends the argument that Article 51 was never meant to define the scope of self-
defense.

Next comes the issue of “armed attack”. The words “armed attack” oB\}iously
exclude other forms of non-violent _agg;ession such as economic ‘aggression or

destructive anti-government propaganda. It means that these words have qualified
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the customary right of self-defense, which entitled a state to use force even in cases
of non-violent attack on her interests. - | |

Then, is it necessary that an armed attaCk'must be from a state, or terrorist attacks,
such as those on the WIC and Pentagon, can also be termed as armed attack?”
There are scholars who argue that the words “armed attack” as used in the UN
Charter and Washington Treaty imply that they denote an armed attack__'by'.a state

on another state. Professor Giorgio Gaja says:

“When stating the conditions for individual and collective seif%defense,
neither Article 51 of the UN Charter nor Article 5 of the NATO Treaty
specifies that an ‘armed attack’ has to originate from a state. However, this
condition may be taken as mehcﬂ’. The two provisions deal wich
international relations and enVisage an exception to the general prohibition
of the use of force against States.™
S )
Another argument is that armed attack 1s a sub-category of © aggressmn and
aggression necessarily emanates from a state
As far as the relationship between a terrorist group and government of a state and
responsibdity of the state for terrorist activities of that group is concerned itisa
different question and is out of the scope of present study. It relates 1o the issues of

“State Responsibility”. A state may or may not be responsible for activmes of a

¥ The North Adantic Council after the 9/11 attacks issued a Press Release stating: “If it is
determined that this attack was directed from abroad against the United States, it shall be regarded
as an action covered by Article 5 of the Washington Treaty, which States that an armed attack
against one or more of the Allies in Europe or North America shall be considered an attack against
them all.” (Press Release (2001)(124) See also: Giorgio Gaja, The Attack on the World Trade Center:
Legal Responses, In What Sense Was There an “Armed Attack™? (hereinafter referred to as Armed
Attack?), <www.ejil.org/forum WTC/index.html >) '
# Ibid.; See also: Grieg, D "Self-dejénse and the Secunty Council: What Does Article 51 Reqmre?'
(1991) 40 ICLQ 366.
2 Thus, Article 1 of the “Consensus Deﬁmuon of Aggressxon GA/Res/3314 (XXIX) (1974) says:
“Aggression is the use of armed force by a State against the sovereignty, territorial integrity or

political mdependence of another State, or in any other manner inconsistent with the Charter of
the United Nations...
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terrorist group but such activities cann_ét be termed as “armed attack” in the '.sense
it is used 1n Article 51 of the UN Charter.

Then, there is the issue of “occurrence” of attack. The travaus preparatoires __af the
San Francisco Conference do suggest that there was a hot debate on the wo:ding of
Article 51. It was USA, which insisted that the phrase if an armed attac'k{'qccurf
against a member state must be put in Af;icle 51. Green Hackworth, the_-US.State
Department’s legal adviser, warned tﬁat _~fnaking self-defense conditional }ipbn the
occurrence of an armed attack ‘greatly qualified the right of self-defense’.2 But
Deputy Head of the US delegation Governor Harold Stassen refused to }%_ield. He
argued that ‘this was intentional and sound. We did not want to exercise the right
of self-defense before an armed attack ha& occurred’.” .
Another member of the US delegation'. Mr. Gates posed a question regarding the
freedom of USA, under this provision, in case a fleet had started from ébroad
against an American republic but had ﬁbt yet attacked. Stassen replied ..th‘at ‘we
could not under this provision attack t.h‘e’ﬂeet but we could send a fleet of jour own
and be ready 1n case an attack came’.” . -

Indeed, the stipulation of ‘occurre@ce’ has caused more concern_-‘ in the
contemporary world. Martin Dixon makes a valid point when he says “atin_i.:‘attack
may ‘occur’ before troops cross a frontiér; as when missiles are launched of aircraft
deployed.”” Thomas M. Frank, Direc;of Center for International Studies, New

York City Law School, has the following to say:

» Minutes of the Forty-eighth Meeting (Executive Session) of the United States Delegation, held at
San Francisco, May 20, 1945, 1 Foreign Relations of the United States, 1945, 813 at 818

% Ibid. S

* Minutes of the Thirty-eighth Meeting (Executive Session) of the United States Delegation, held at
San Francisco, May 14, 1945, 1 Foreign Relations of the United States, 1945, 707 at 709; See also:
Thomas M Frank, When, if ever, May States Deploy Military Force Withont Prior Secnrity Council
Authorisation? (Hereinafter Military Force Without Prior Security Council Anthorisation?), SJIL (2000)
4, p 368. B ‘ '

® International Law, p 301; See also: Cases and Material, pp 849-55
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“It had been asserted that the exﬁergence of ‘new age’ weaponry ,mgkes it
illogical to require States to sit_still until after an ‘armed attack’ A:?gainst
them has occurred. Where state is small and the potential attacker powerful
or equipped with a “first strike capability’ there is vissimilitude to the claim

that article 51 should be interpreted to allow anticipatory self—defenrsk'?.."A’26

This issue has got more importance after the declaration of the so-called “Bush
Doctrine”. In September 2002, the American presiﬂent George W. Bush»':in his
speech at the UN General Assembly made it quite clear that USA would use force
in anticipation of any threat from uxljf‘quﬁl'tc1', and asserted that it was her right to

do so. We will discuss this issue in a little detail.

2.1.3.3 Pre-emptive Self-defense |

Anticipatory self-defense was legal under the pre-Charter customary in;érﬁational
taw.ZAll those who still stress upon the legitimacy of this right base their'é‘fgument
on this customary notion of self-defense; Prof. Louis Rene Beres & Yoash Tsiddon-

Chatto, for instance, say:

% Military Force Without Prior Security Council Authorisation?, p 368 Similarly, Prof. Louis Rene
Beres & Yoash Tsiddon-Chatto arguing for the nght of pre-emptive self-defense say: “Indeed, this
right is especially compelling today, when — in an age of mass destruction weaponry - failing to
preempt may bring about annihilation or create a world of international polmcal/ cnmmal
extortion by renegade States or terrorist groups.” In Support of Anticipatory Sclf-defense: Isracl, Osiraq
and  International Law  (hereinafter * referred to as  Anwcipatory  Self-defense),
netpr/ e frecman.org/m_online/jun97 /berest bron S

” Hugo Grotius, ‘the Father of international law’, said: “[I} be lawful to kill him who is preparing
to kill.” (David M. Ackerman, International Law and the Pre-emptive Use of Force against Irag,
(hereinafter referred to as Preemprve Use of Force), Congressional Research Service Report for
Congress, (September 23, 2002), htep://www.brev.org/Texe/HotTopics/Iraq.binl)  Emmerich de
Vattel, another classical writer on mternauonal law, asserted: “The safest plan is to prevent evil,
where that is possible. A Nation has the right to resist the injury another seeks to inflict upon it,
and to use force ... against the aggressor. It may even anticipate the other's design, being careful,
however, not to act upon vague and doubtful susp1c1ons, lest it should run the risk of becoming
itself the aggressor.” Ibid.
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“International law is not a suicide pact! Under the long-standing customary
right known as anticipatory self-defense, every state is entitled to strike first
when the danger posed is ‘instant, overwhelming, leaving no choice of

means and no moment for deliberation.” »?

But we have already concluded that for all practical purposes it is the Charter that
now governs the law relating to the use of force. So, reference to the p;e¥éhanef
law can only be of little help. N -
Secondly, it is argued that because of Qevcfal factors there has emerged né\_# custom
that now allows anticipatory self-defense even if it was not initially allowfcd under
the Charter. The most important of these factors are the Cold War poliﬁcs and
emergence of sophisticated Weapons of Mass Destruction (WMD’s).” It is said that
because of Cold War the original scherﬁe of Collective Security envisaged' by the
Charter could not be enforced and states had 1o rely on their own to cope with
threats to their security.' In other words, the Charter denied anticipgt_ofy self-
defense because there was a system of Cdl_lective Security, which could help in case
of any threat to the peace or internétional security. For that system hﬁas‘faﬂed,
states should be given the right of anticipatory self-defense.”

Indeed, the UN Charter also rccognizes‘_,thc fact that there may be circum_étaﬁccs in
which preemptive use of force becomés-necessary. Thus, Article 39 authofi:ies the
Security Council ‘to determine the exiéfence of any threat to the peace, B_re_ach of

the peace, or act of aggression.” As is obvious, in case of a ‘threat to the peace’ if the

B Anticipatory Self-defense, supra note 26 '

# “It would be a travesty of the purposes of the Charter to compel a defending state t0 allow its
assailant to deliver the first, and perhaps fatal, blow....” (Statement by Sir Humphrey Waldock,
quoted in Roberts, Guy, The Counter-proliferation Se{f-belp Paradigm: A Legal Regime for Enforcing
the Norm Probibiting the Proliferation of Weapons of Mass Destruction, 27 Denver Journal of
International Law and Policy 483, 513 (1999)) -

** David M. Ackerman, Legislative Attorney American Law Division, says: “In furr.her support of
this view, it is argued that the literal construction of Article 51 simply ignores the reality that the
Cold War and other political considerations have often paralyzed the Security Council and that, in
practice, states have continued to use force preemptively at times in the UN era and the
international community has continued to evaluate the legitimacy of those uses by Lhe tradmoml
constraints of necessity and proportionality.” (ibid.)
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Security Council authorizes the use"c.)f' force it will be a perfect exﬁfnple‘ of
preemptive strike. In this case thev' a_u’fhority to determine the necessity of
preemptive strike lies with the Security Council. |

But what about a state declaring to us_eAfprce in self-defense because of an i_x_i;minent
threat? If the threat is imminent will it be wise to refer the matter to th_e;Security
Council and wait for its determination? On the other hand, if States Wer'e'a]lowed
to use force in case of an imminent threat would it not lead to abuse? Would it not
nullify the comprehensive ban on the usé_ of force?”!

While it is true that the system of Collective Security as envisaged by the_';C:Zhartef
did not work but it cannot be taken as a ground for allowing the States to use force
when, in their subjective assessment,‘fhey feel that a threat to their secu'r.ityvexists
that can ounly be averted by pre-empﬁvé strike. As is obvious, if States are given
this license it will most probably be abused. Is it not an irony that the jus;iﬁcation
for pre-emptive strike is forwarded b'y_"those States who themselves have"ééquired
WMD’s and the weaker States have alwéfs preferred a restrictive interpretation of
Art 513 |

As pre-emptive strikes are based on intelligence reports and assessments of the
threats made by some state organs or pqlicy makers there is every possibility that

such reports and assessments may not be correct. There may be some sort of

¥ The real dilemma in the words of Thomas M. Frank is: “On the one hand, it is evident that any
adaptation of the Charter’s absolute prohibitions on the unilateral or initiatory use of -armed force
would be nullified if each state were free to determine for itself whether a perceived danger of attack
warrants aaticipatory action. On the other hand, it is an irrational - and ineffectual - law that seeks
to prohibit a state from protecting its very survival until the threat to it has eventuated.” (lezmry
Force Without Prior Security Council Authorisation?, p 369)

¥ As Martin Dixon says: “It is undeniable that the policy arguments which favour a wider right
reflect powerful States’ desire to preserve their freedom of action, especially as international law is
such an imperfect system...Contrary to this is the interpretation of States who do not have the
military capacity to use force to ‘protect’ their rights...They believe that self-defence should be an
exceptional right, available in exceptional circumstances. Moreover, that exceptional situation
should be the relauvely objective and relatively easily established scenario of an armed attack
against state territory.” (International Law, p 302)
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exaggeration and miscalculations. The result will be nothing short“ of a
catastrophe.” )

It is also important to note here that the term “pre-emptive self-defense” 1s used
wrongfully by the Bush administration 1o justify its blatant and naked aggressmn

against Iraq. There is a lot of difference between preemption and prevennon.

“Preemption is the use of force when an imminent threat exists... Pfeézentive
attack, on the other hand, is _the" use of force when no imminent threat
exists. A number of legal exl;_efts and critics... have argued that _Bush’s
policy is more accurately deseribed as preventive, and is therefore in

violation of international law.”*

But the US State Department has been systematically trying to change the meaning
of preemptive strike.” |

Indeed, it is quite difficult to determine objectively when a threat is emin;exll‘t as o
require, and justify, a prompt reply i@_fhe form of use of force. To quote again

Thomas M. Frank:

“How to make - credibly and impartially - the key determination that, in a
particular instance, extreme necessity does or does not exist, so as to justify,

or not, a military action? Who shall decide and on what facts?”*

¥ A perfect example of such exaggeration and miscalculation, rather distortion of facts, is the recent
US - UK attack on Iraq. It is now well established that there was no real threat to UK or US from
Traq. UK’s report on Irag’s weapons was found a worse example of plagiarism and distortion of
facts. No Iraq-Qaeda nexus was proved. No WMD’s were found. And now Mr. George Tenet, the
CIA chief, admits that the reports given to Mr. George Bush by his intelligence agencies were
wrong!® What all this demonstrates is the unavoidable conclusion that the so-called pre—empuve
self-defense is open to misuse, rather abuse.

*  Beyond Iraq: What kind of America?, More on What is Bush - Docm'ne,
< www.futurenet.org/iraq/#rop> : :

% Legal scholars and international jurists often conditioned the legitimacy of preemption on the
existence of an imminent threat — most often a visible mobilization of armies, navies, and air forces
preparing to attack,” the strategy document States. It continues, “We must adapt the concept of
imminent threat,” and goes on to assert the nght to strike first even if no imminent threat exms

(Ibid.)
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If the system of Collective Security enwsaged by the Charter were to work
smoothly the answer to this quesuon would not have been so d].fflcult In the
absence of a smoothly working system of Collective Security all the States can do 1s
to assess the threat objectively and impartially. The responsibility for thgif action
will be theirs. If the threat were imminent the use of force would not bé_jwvidely
condemned by the comity of nations. If the threat were remote that gféﬁld be
averted by means other than the use of f@rce it will most probably be coﬁde_mned
by majority of the States. Thus, Israel’s preemptive strike against the Arab States in
1967 was deemed necessary for her survival by most of the States.’ But her
preemptive strike against Irag’s nuclear installations in 1981 was ;cl\rerely

condemned by majority of the States. Thomas M. Frank observes:

“The [UN] system has rcspondcd benevolently when anticipatory force has
been used solely to prevent a demonstrably imminent and potcntxally

overwhelming threat to state’s security.””

Responding benevolently means “cithcr specific consent or silent acquicscé"ricé >

But 1t must be emphasized here that thxs specific consent or silent acquiescence
gives post hoc legitimacy to the use of force. In other words, the use of force in
anticipatory self-defense was initially illegal but because of the gravity of the
situation the comity of the nations corisi,dered it necessary, unavoidable and, hence,
justified. All this means that the legltxmacy of preemptive strike by a stae. depends
upon its acknowledgement by the mtcmauonal community. What if the
international community does not recognize it as necessary and legitimate? It
would, then, be termed as an act of a_ggression and all the necessary implications

will follow.

* Ibid.
¥ Tbid. p 373
 Thid.
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It may, however, happen that even if the international commuanity later condemns
it, the attack may have brought changes that cannot be reversed. For instance, even
if it is acknowledged that the recent US attack on Iraq was an act of aggression and
not preemptive self-defense, the situation on the ground cannot chapge: the
Saddam regime has been toppled and fh_e US is now exercising authority"dvc_:r Iraq
as occupying power. )
Another point that needs consideration is that States are, more often than not,
guided by interests and not by legal considerations. So, it is quite possiblcl that the
international community may not céndemn a naked act of aggression. A perfect
example is the recent US “preemptive” attack on Iraq. This is, hov_/cvér, an
inherent defect in international system‘,'. y}hich again calls for a restrictive _a?;;roach
towards the use of force. .' | |

To conclude, preemptive strike by the UN Security Council is perfectly 1eg1pimate;
As for anticipatory attacks by Staté#,._they do use force in anticipati‘on."of an
imminent and potential threat. The legitimacy of such attacks, howeve'r,.-depends
upon the assessment of the internatior-lallcommunity. The guiding principle in this
regard is that there is a difference betWe_en preemptive and preventive strike. The
international community generally gi'v,és legitimacy to preemptive strike but not to
preventive strike. The same strike may, however, seem preemptive to some States
and preventive to others. In this regard; States are more often than not guided by

their interests and not by legal considerations.

2.1.3.4 Protection of Nationals and Property Abroad
States also use to claim that they have the right to defend their nationals, and even

property, abroad under the customary right of self-defense.” Customary

* For instance, in the Suez crises of 1956, the UK claimed that state property could be protected in
this way. The United States invasion of Grenada in 1983, the bombing of Libya in 1986 and of
Baghdad in 1993, all is ‘justified’ under this doctrine. The Entebbe incident 1976 is cited as a good
example of a State using proportionate force to protect its nationals abroad without causing any
damage to the territorial integrity or political independence of any other State. See for details:
Akehurst, M., The Use of Force to Protect Nationals Abroad, (1976/77) 5 International Relations 3;
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international law allowed the use of force for this purpose only if the .foliowing

four conditions were fulfilled: .

1. The *host” state must be unable or unwilling 1o protect the nationals.

2. The nationals must be in serious and immediate danger of life-thteétening
harm.

3. Force must be the weapon of last résdrt.

4. The acting state may use only such force as is reasonably necessary and must
vacate the territory of the ‘host’ state as soon as is practicable. *°

These are essentially the same conditions, which are deemed necessary for the right

of customary self-defense discussed above.

That the right to protect nationals and property abroad existed in the pr::;Charter

law is not disputed. What is not agreed upon, however, is that whether th1s ‘right’

still exists. We have already explained our opinion that for all practical pﬁt_péses it

is only the right mentioned in Art 51 that has legitimacy beyoad ant doubt. Heace,

pre-emptive strike or protection of | nationals and property abroad can have

justification only in cases of extreme nééessity and then also within the limits of

that necessity. Martin Dixon rightl};' ‘points out that “it provides a._t.er:.nptiné

opportunity to interfere in the domes'ti,c‘ affairs of ‘target’ States.”" -

The US invasion of Grenada in 1983, even if justified under this doctrine, lost all

legitimacy when US tried to install a ne§v regime there. Indeed, it is quit.e strange

that the US bombing of Libya in 1986 and of Baghdad in 1993 because of the

allegations of terrorist plans against US natlonals are justified under this doctrme,

although they were quite different from the Entebbe incident. The rescue

operation at Entebbe, the so-called ‘Swift Surgical Strike’, took only 30 ‘n_.1inutes

and a very limited force was used. As Martin Dixon says:

Bowett, D., Reprisals Involving Recourse to Armed Forces, (1972) 66 AJIL 1; Cases and Materials, pp
861-68; International Law, pp 307-08. ' o

* International Law, p 307

“ Thid., p 308
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“It is difficult to see how this ‘defence against terrorism’ can be Wiﬁhin the
rubric of protection of nauonals and self-defence, even if the ‘more
traditional rescue missions are.. To most objective observers this 1 new claim
looks like punitive reprisals and illustrates why the existence of any right to

) . . T
protect nationals with force is so controversial.™

2.1.3.5 Self-defense against ‘Indirect’ Agg.ression

‘Indirect Aggression’ is an expression used to denote the help provided by 4 state to
insurgents in another state. While legitiﬁiacy of such help m:;y be debatablé, but it
ts certain, as ICJ in Nicaragua v USA Cz;se decided®, that the ‘target’ stﬁté could
not, under the guise of self-defense, ﬁse_ force against the state accused of indirect

aggression. : -

2.1.3.6 Collective Self-defense

Is it necessary that all the States resortfng to the use of force under this"'dqctrine
must have the right to use force in se_lf—defense individually? Or is it that States,
which have not been attacked, can come to the aid of a ‘victim’ state? |
Majority of international lawyers, juﬁsts, and judges are of opinion that it is not
necessary for the exercise of the right of collective self-defense that all Stafeé must
be under attack. This view was exprcssed by majority of the judgés in the
Nicaragna v USA Case. They also mennoned the prerequisite for the exercise of this
right: the ‘victim’ state must request the other state to help her. ThlS may
apparently seem unrealistic but as Martin Dixon says, “it does prevent a thlI‘d party

from taking military action merely because it thinks that collective self-defense is

“ Ibid.
4 Military and Paramilitary Activities in and agamst Nicaragua (Nicaragua v USA) 1984 IC] Rep 392

See also: Hargrove, J., “The Nicaragua Judgment and the Future of the Law of Force and Self-defense”,
(1987) 81 AJIL 135; Cases and Materials, pp 8"4—4"
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justified.” This doctrine is the basis’.pvf different regional alliances, such as the

NATO, the SEATO and the Warsaw Pé;;.“

2.1.4 The Collective Use of Forcé -

2.1.4.1 The Original Scheme .

The United Nations Charter envisaged. for the first time a system of collective
security.* Under Chapter VI (Articles 39-51) of the Charter, the Security. Council
is given the ‘primary’ responsib_ili.tyA of maintaining and protecf_irig the
international peace. Under Art 25 decisions of the Security Council under Chapter
VII are binding on all members of the United Nation.

Under Article 39, the system of Collective Security comes into motion in three
cases: |

(1) When a state commits an act of aggression against;

()  When a state commits a breach of the peace; and

(i)  When there is a threat to the peace.

The authority to determine the exisfehce of a situation where actibr_i' “under
Chapter VII becomes necessary lies with the Council. As is obvious, the ﬁr;t two
cases are a kind of punitive action while the third case is of preemptive na_tﬁre;
Article 40 says that the Council may fﬁke any action it deems appropriate before
the determination under Article .39.. Normally, the first step aﬁcf the
determination is a resolution in which that particular act or threat is condemned
and the relevant state is ordered to do some specific act showing her Wﬂliugﬁess to

comply with the decision of the Coupcil; However, if war has already brdké,n out

“ International Law, p 303.

* Judge Jennings of UK said in his dissenting opinion in the Nicaragna v USA Case that it is
necessary for the exercise of the right of collective self-defense that all the participating States must
individually have the right to use force in self-defense. According to this view, the Guif War 1991
was justified as there was ‘attack’ on the States dependent on Kuwait’s oil. There is, however, little
practical difference in these views. The reason is that the majority interprets the right of self-defense
narrowly while Judge Jennings interprets it quite widely in the customary non-Article 51 sense.

* For details see: International Law, pp 313-24; Cases and Materials, pp 873-907; Military Force
without Prior Security Council Authorisation?, pp 362-66; Gray C., After the Cease-fire: Iraq, the
Security Council and the Use of Force, 65 BYIL 135 (1994); Warbrick C., The Invasion of Knwait by
Irag, (1991) 40 ICLQ 482.
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the Council tries to pass a cease-fire rcsoiution and directs all the parties to stop
hostilities. ‘
Article 41 provides for the so-called -‘sofft sanctions’, such as economic and arms
embargo, cutting off of diplomatic ties etc. If these sanction do not work, c'>r.when
the gravity of the situation demands a prompt action then Article 42 cdme§ in to
action. This article provides for ‘Collec;ive Use of Force’ against the wrongdoer.
Originally the scheme was that the UN would have its own forces for which
purpose all the member States would provide some of their troops and they would
work under the UN command. For this purpose, Article 43 pro_vidéd for
agreement between the UN and its memb_ers. This, however, could not mhterialize
because of the so-called ‘Cold War’ Béfween' the super powers.” So, the #yStcm of
Collectivé Security has been working without Article 43. |

The Security Council has fifteen members, five of which (USA, Russia, UK,
France and China) are permanent members. Decisions in the Council ‘require
majority of the members present and voting, provided that any of ;he five
permanent members does not cast a 'ﬂeg'ative vote called veto. The préShmption
behind giving the veto power to these five States is that maintenance of
international security and peace is not possible if the interests of these States are
not protected. This was a mechanism'made for the purpose of avoiding a future

conflict among the big powers that may result into catastrophes like .the two

World Wars.*

*” Thomas M. Frank says: “This noble plan for replacing state self-help with collective security
failed because it was based on two wrong assumptions: first, that the Security Council could be
expected to make speedy and objective decision as to when collective measures were necessarys
Second, that States would enter into the arrangement necessary to give the Council an effective
policing capability.” (Military Force without Prior Security Council Authorisation?, p 362) .

* While none can disagree with this there are some problems with this veto power. It has become a
tool in the hands of these powers to claim impunity not only for themselves but also for their allies.
The US veto, for instance, has time and again helped Israel to commir atrocities in the Middle East
and go with impunity. This in turn has caused in the people of oppressed nations much
dissatisfaction with the present world order. It has also caused disrespect for the UN and its
peacekeeping activities. While it is true that the UN mechanism is made for peace, not for justice, it
is equally true that without ensuring justice peace is never possible. The General Assembly has time
and again recognized this fact. (See, for instance, GA/Res/3034 (XXVII) (1972)) Moreover, the
structure and membership of the Council reflects the realities of the mid-20" century. These powers
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2.1.4.2 Authorization ~ A New Adaptation of the Charter

2.1.4.1A Role of the Security Council in the Korean War ‘

Soon after the adoption of the UN Charter there emerged serious diffé;ences
among the Allies, the victors of World War II, on the question of co,n;_‘rol over
Germany. Then, the ideological differences between the Western Capitalist States
and the Socialist Soviet State, which were buried during the War beca.usc Qf the
common threat from Germany and her Allies, came to surface. Thereafter, most of
the Eastern European States came under the Soviet influence and USA announced
to ‘contain’ communism and defend thé' Western Europe from the Soviet A.threat.
This was the beginning of the Cc'ﬂd' War, which soon reached the newly
independent Afro-Asian States. In 1949, another factor further deteriorated the
situation. This was the emergence of another Communist state in Asia - the
Peoples Republic of China. |

The Korean Peniasula was another bone of contention for the two super powers.”
The result was inevitable. War broke out in Korea with Soviets supporting bﬁc side
and Americans the other. The Secreté;y General in his report™ to the Security
Council observed that North Korea conimitted an act of aggression against South
Korea and proposed that the Security Council should take action by demanding
the parties to stop hostilities and impoéihg arms embargo on North Korea. He also
proposed that the Council should call ‘upon all Members to render any 'as_sis'tance’

1n this regard.

were the victors at the end of World War IT and they had some global influence. Lots of the things
have changed since then. Indeed, there is the ever-emerging need of re-allocating the veto power
among different States keeping in view the realities of the present day world. Professor Imran
Ahsan Khan Nyazee, for instance, says: “To introduce true democracy, some new system will have
to emerge in the future, a system that gives the membership of the Security Council to the various
regions of the world rather than to individual nations, with the member nations of the ‘reglons
representing their region on the basis of rotation.” (Imran Ahsan Khan Nyazee, Islamic Law and
Human Rights, Islamabad Law Review, Faculty of Shari‘ah and Law, International’ Islamic
University Islamabad, Spring/Summer 2003, Vol. 1:1 & 2, p 16, at FN 9) o ‘
** See for details: Cases and Materials, pp 882-86 -

* UN SCOR, 5" Session, 473" meeting at 3 UN Doc S/PV 473 (1950), 25 June 1950
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As Soviet Union was absent from thé‘Council meeting the proposal was swiftly
adopted and invoked Art 39 determixiiné breach of the peace.” In the éBse_ncé of
Soviet Union another resolution was. péssed, which called upon all Members to
furnish necessary support to South Korea to repel the attack.” |

This was an adaptation of the Chartc;f on the part of the Council, as the Charter
only provided for Collective Use of Force under the command of the Security
Council but the Council in this case allowed States to use force. Under thé_"qr:iginal
scheme members were obliged to give"'m.ilitary forces to at the Council’s ciis'posal,
but in this case they were only authorized to give military forces. In other ;vords,
this was a ‘Coalition of the Willing’. This resolution was passed by majori%y with
only Yugoslavia voting against. i . | -
Again, with Soviet Union still absent Aand Egypt, India and Yugoslavia éb‘staining,
the Council passed a resolution™ askmg Members to give forces to a unified
command headed by the United States. This resolution also authorized the forces
to use the UN flag and asked the Unit_ec_i States to report ‘as appropriat-_é’-to the

Council. The Council could take no further action because of the Soviet veto.

2.1.4.2B The Uniting for Peace Resolution 1950

Then came the General Assembly to fulfill the task. It passed a hallmark fésqlution
known as The Uniting for Peace Resolﬁtion.“ By this resolution the General
Assembly declared that it also had sdﬁ;e responsibility, as well as authority, to
protect and restore international peace. It declared that if veto of a permanent
member becomes a hurdle in the pé;féfmmcc of the Council then the ‘General
Assembly ‘shall consider the matter ,immediately with a view to’ ’z'naking
appropriate recommendations to members for collective measures, includ_ihg 1n the
case of a breach of the peace or act of aggression, the use of armed force ‘when

necessary, to restore international peace’. This, however, could not lead to the use

1 SC/Res/82 (1950)

% SC/Res/83 (1950)

* SC/Res/84 (1950) '

* GA/Res/377 (V) (1950). See for details: Cases and Materials, pp 891-94.
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of force against aggressor, although it-did succeed in bringing the matter to open
debate in the Assembly and thus puttiﬁé political pressure on the wrongdoér;ﬁ.

The same procedure was adopted in‘i9.56 at the time of the Suez Cai}al Crisis,
when due to the British and French veto the Council was unable to take any
action.” The Assembly was successful enough to pass a resolution to: the same
effect and to persuade France and England as well as Israel to pull back from the
Suez. The resolution was again used in .1,980 when USSR invaded Afghanistan.*
Similarly, this resolution was the basis of the first Peacekeeping Mission’_(UN'EF)
in Egypt with her consent after the Suez Crisis. As is well known, the..re' 1S 0o
explicit mention in the Charter of the peacekeepmg forces. The respons1b111ty to
maintain and restore international peace was interpreted widely by the Assembly
to include within its scope forces for the purpose of peacekeeping with the cqnsent
of all the parties. | ’. "

The IC] in the Certain Expenses Case57 confirmed that the Unit.ing»‘fbr Peace
Resolution and peacekeeping missions were valid and were in accordance with the

UN Charter.

2.1.4.2C Authorization in the Post-Cold_-War Era

During the cold war era, the Council could impose non-military sanctions,
although very sparingly.” The end of cold war brought new‘ hopes for the revival
of the original scheme of Collective Sécurity. This, however, did no.t‘ happen,
although there has been an excessive uSc_: of the ‘authorization’ procedure' ;is well as
of non-military sanctions and peacekeeping missions. Interestingly, it is the
Council, which 1s now taking the léad both in authorizations as well as in

peacekeeping missions.

* Cases and Materials, pp 861-63
* Ibid., 844-46

> Certain Expenses of the United Nations Case 1962 IC] Rep 151; See for details: Cases and Matenals,
pp 899907

* For instance, it imposed comprehensive mandatory sanctions on Southern Rhodesia.
(SC/Res/235 (1968) It also imposed arms embargo on South Africa (SC/Res/418 (1977), although
repeated attempts to widen the scope of these sanctions failed due to veto of either UK or US.
Attempts to impose sanctions on Israel failed due to the same reason.
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The very first, and perhaps the most successful, instance of ‘authorization in this
new era is the First Gulf War 1990-91. In August 1990, Iraq invaded Kﬁwgit and
occupied it. The Council passed a résblution with all the permanent members
vouing 1n favor and only Yemen from the non-permanent members ::1bst.ali.ning.59 It
thereby determined that Iraq’s action constituted a breach of the peace. Then 1n
November, it invoked Chapter VII rgqﬁésting member States to use ‘all 'nfééessary
means’ to restore Kuwait’s sovereignty.” This resolution was passed With_ China
abstaining and Yemen and Cuba opposing. Some 29 States sent forces.®' o

In 1992, the Council authorized the a;l hoc ‘coalition of the willing’, t}._le; United
Nations Protection Force (UNPROFOR), in the former Yugoslavia."z- It also
authorized the NATO to use necessary force there. In June 1993, by another
resolution the UNPROFOR was authorized to use force for the protect_ion of
civilian population in the Bosnian ‘safe :ﬁeas’.63 By the same resolution the }#o._-called
‘double key’ approach was adopted, i;e;, the UNPROFOR and the NATO air
power were to work closely. The mandate was extended to Croatia in '.19“)'4."4 By
yet another resolution in 1995 the task was given éolely to the NATO w-i:rh the
parties’ nominal agreement.” In 1997, the Council authorized another protection

66

force to restore order in Albania.* Only China abstained and the rest voted in

favor.

* SC/Res/ 660 (1990) o

* SC/Res/678 (1990); See for details: Warbrick C., The Invasion of Kuwait by Iraq, (1991) 40 ICLQ
482; J. Quigley, The United States and the United Nations in the Persian Gulf War: New Order or
Disorder?, (1992) 25 Cornell JIL 1; Gray C., After the Cease-fire: Irag, the Security Council and the Use
of Force, 65 BYIL 135 (1994);; J. Lobel and M. Ratner, Bypassing the Security Council: Amnbiguous
Authorizations to Use Force, Cease-fires and the Iraqi Inspection Regime, (1993) 93 AJIL 124.

*" As Martin Dixon says: “This action was collective security par excellence and, apart from acting
under its implied powers instead of Art. 43, this was the Council doing exactly that which it had
been designed to. Of course, there were cogent political reasons why this enforcement action was
possible where so many others were not and it is the absence of a Russian or Chinese veto that is
the most significant aspect of this episode. However, the ejection of Iraq from Kuwait, by a UN
sponsored force, illustrated that collective security could work if the members of the international
community had the political will to make it work.” (International Law, p 316 Emphasis added.)

2 SC/Res/743 (1992) ' o

“ SC/Res/836 (1993)

“ SC/Res/958 (1994)

“SC/Res/1031 (1995)

“SC/Res/1101 and 1114 (1997)
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In November 1992, the Council, oh the report of the Secretary General,
authorized the United States, and any other ‘willing’, to use ‘all necessary means’
through an ad hoc United Nations Tésk Force (UNITAF) to achieve certain
specified objectives in Somalia.” Later, through another resolution® it authorized
the replacement of the American forces with multinational coalitién. forces
(UNOSOM II) without direct US participatioﬁ ‘and with an expanded peace and
security mandate. By yet another resolution® it authorized the use of forcé ;against
a Somali leader. This was in response to the killing of UN soldiers engdged in
humanitarian relief in Somalia. |

Yet another example is the ‘exceptional’ authorization in 1994 of a multinational
coalition of the willing to use ‘all necessary means’ to facilitate the deparfﬁfe_ from
Haiu of the military leadership that had overthrown its democratically elected
government.” This resolution was pas_sje-d' with only Chiﬁa and Brazil abs;a.iﬁing.
The resolutions on Somalia and Hait'i'hvc}ere passed unanimously. It thus confirms
the conclusion that “creative adaptatién of the Charter effectively had int_rdduced a
new form of collective security based'o.ri. ad boc ‘coalitions of the willing’ including
the authorization by the Council of regional force™.”!

In 1999, the Council authorized yet another ‘coalition of the willing’ to use ‘all
necessary means’ to support the people of East Timor in the vindicatioﬁ‘of their
right to self-determination.” It reﬂects"'t.lllie growing importance of human rights in
international law and system.

In 1997, the Council authorized the use of force by the armed forces (ECOMOG)
of the economic Community of Wést- African States to end the argu'ec'i.:.of the

Liberian civil war.” The Significance of this resolution is that it authorized the use

¢’ SC/Res/794 (1992)
% SC/Res/814 (1993)
© SC/Res/837 (1993)
2 SC/Res/940 (1994)
" Military Force without Prior Security Council Authorisation?, p 366; Martin Dixon nghtly says:
“Undoubtedly, this is a reflection of the new understanding between the United States and Russia
and the apparent unwillingness of Chine a wield its veto power” (International Law, p 315)
72 SC/Res/ 1264 (1999)
7 SC/Res/1116 (1997)
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of force retroactively, i.e., the Council ‘fa_tiﬁed the unauthorized use of force after it
had already begun to operate. Thus, ifwas further adaptation of the Charter. So
was the case, in the opinion of some scholars, with the NATO action in Kosovo.
The NATO action in Kosovo was initially without Security Council
authorization. It is argued that by 'su.bsequendy authorizing (KFOR)™ it gave
legitimacy to the NATO’s action from the beginning.”” But there is little in
support of this contention, especially thn Russia and China specifically made it
clear at the time of the adoption of the resolution that it should not b'.c-_taken as
retrospective endorsement of the NATO’s action.”

The post-Cold War authorizations show that the scope of internationgl; law and
international organizations, especially the UN, is further widening and there is
little left in the ‘internal affairs’ of States, which are beyond the _. s'c-o'pe of
international law. Most of the time 'th.:e use of military force was authorized in
what were previously thought of as fiﬁtémal affairs’ of States. This ncw_"'- éractic:s
also confirms the conclusion that the phrase ‘threat to the peace’ as used: in:Art 39

is not limited to military situations.” . -

2.1.4.3 Understanding the Law of Authorization

2.1.4.3A Interpretation of the Authofiiétion Resolutions

In the post-cold war era there is much use of the authorization mechanism. But the
attempt by the Western' States to usé this mechanism for their intcresfs has
unfortunately undermined not only ‘this mechanism but ‘also the whole UN

system. While this is true that the authorization mechanism does not match the

7 SC/Res/1244 (1999) |
”* Military Force without Prior Security Conncil Authorisation?, p 366 o

" SC 4011* meeting, 10 June 1999. Professor N. D. White is worth quoting here: “What it does
mean is that NATO stepped outside the parameters of the UN Charter when it suited the
organization, and then it stepped back in again when it, or rather the G8, had produced a suitable
formula for ending the bombing which satisfied Russia and was agreed to by the FRY.” (White,
N.D., The Legality of Bombing in the Name of Humanity (hereinafter referred to as Bombing in the
Name of Humanity), JCSL (2000), vol. 5 no. 1, p 32) '

77 International Law, p 314 "
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original scheme but is does not mean that there are no parameters for this sy§tem.7 i
'I'he very first condition for States to use force under the claim of authorization is
that there must be an authorizing reéolution. Then, this resolution ‘must be
construed narrowly. There are ccrtaiﬁ‘ﬁp’cciﬁc words used {or authorizing-lhilitary

force. Professor White says:

“In the United Nations there is consensus that the phrase ‘all necessary
measures’ or ‘all necessary means’ in combination with an ‘authorization’
‘under Chapter VI’ signifies that military enforcement action is being

sanctioned. Other language will not do.””

Sometimes the Council determines.the existence of a ‘threat to the peace’ or
“breach of the peace’ or an act of ‘aggression” but this determination in itself is not
sufficient to authorize military enforcement action.®

Herein comes the issue of ‘acting on behalf of the international community’ -

2.1.4.3B Acting on Behalf of the Intentioi;al Community .

Western States have time and again used this phrase to justify their unilateral use of

force against state. The argument is made in this way:

‘There is threat to the peace from a particular state, or it has committed a

breach of the peace or an act of aggression; the Council has determined this;

™ Professor N. D. White has rightly pointed out: “De minimums there must be an authorizing
resolution from the Security Council [J, which, given its import and the fact that it is purporting to
delegate devastating powers to States, must be construed narrowly.” (Bombing in the Name of
Humanity, p 31) - :

” Ibid. See also: T. D. Gill, Legal and Some Political Limitations on the Powers of the UN Securiry
Council to Exercise its Enforcement Powers under Chapter VII of the Charter, (1995) 26 NYIL 61; .

Lobel and M. Ratner, Bypassing the Security Council: Ambiguous Authorizations to Use Force, Cease-
fires and the Iragi Inspection Regime, (1993) 93 AJIL 124. '

* “[There is a huge leap from recognizing that there are laws prohibiting crimes against humaniry,

and recognizing that States have the right unilaterally or in combination with their allies to. enforce

those norms.” (Bombing in the Name of Humanity, p 35) .
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now we are going to enforce the Council’s resolutions, which embody the

will of the international community; hence, we are right!""'

The claim of acting on behalf of the international communiry is often forwafded
by the US and NATO States. This claim is based on the supposition that tﬁey
represent the ‘free world® and there is a system of checks and balances and
accountability based on democratic principlcs. But decisions to go to war are paken
by the executive branch of government, and the legislative generally approves these
decisions retrospectively.* Moreover, evéﬁ on democratic principles these States do
not represent the international community. After all, how much of the wérld

population, or States for that matter, they represent?

“It is because the UN represents the vast majority of the world’s
States...that it has the only legitimate claim to be acting on behalf of the
international community. Indeed, practically it is the only organization that

can claim to be the international community.™

Again, it must be appreciated that it is the UN, and not the Security Council,

which represents the international community. The Council is in need of reform if

¥ The US took this line of argument and her ‘Coalition against Terrorism’ in their attaches against
Afghanistan in 2001. The same is true of the UK/US intervention in Northern Iraq in 1991 and
NATO’s action in Kosovo in 1998/99.

% To quote again Professor white: “Parliament debates but decisions have already been taken, and it
would cause a constitutional crisis if parliament were to vote against the actions already taken by
the executive. The only real democratic control on such military actions is public opmon, wh1ch
to be honest, is often media led” (Bombing in the Name of Humanity, p 36) ~
*Ibid. p 37
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it Is going to represent the international c'.ommuni-ty.84 It the General Assembly
that can really claim to represent great majority of world States.” |
Hence, when the Council is blocked by 'th'eAthreat or use of veto by a permanent
member then instead of States or groups of States unilaterally enforcing the collective
will the Uniting Peace Resolution can be used to take the matter before the
General Assembly.® The Assembly itself has asserted this right for itself by
declaring that if the Council could not perform its task, then the General
Assembly “shall consider the matter __-meediately with a view to making
appropriate recommendations t members for collective measures, including in the
case of a breach of the peace or act of..vaggression, the use of armed force when
necessary, to restore international peace”.” |

To conclude, there is legally no room for some States, claiming to be acting on
behalf of the international community, to use military force against another state.
Authorization must come from the UN - either from the Security Couxidl_ or
from the General Assembly in cases whe}c the Council is unable to take action. If
Western States continue to bypéss the Council and the Assembly and take
unilateral enforcement action pretending to be acting on behalf of the international

community, then there will be no agreement on the exact meaning of any Chapter

8 Professor White says: “Certainly, question mark my be raised against the composition of the UN
Security Council and its and is ability to represent the international community, thereby. calling
into question whether a Council mandate, though having the necessary legal pedigree, gives
sufficient legitimacy to the operation. Until there is a major reform of the Council the legitimacy of
such military operation will be increased if they also have the support of the General Assembly
(Ibid., p 28)

%> “The special value of the General Assembly is its umversahty, its capac1ty to be a forum in which
the voice of every member state can be heard.” (Report of the commission on Global Goveérnance
Our Global Neighborhood (1995) 242) While the use of force against Korea in 1950 and against Iraq
in 1991 were legal in the sense that in both the instances the use of force was properly authorized
but there was much less support in the General Assembly for the latter. (See GA/Res/376 (1950)
and GA/Res/46/135 (1991).)

% See: N Krisch, Unilateral Enforcement of the Collective Will: Kosovo, Iraq and the Security Councd
(1999) 3 Max Plank Yearbook of UN Law 59. Professor White has also made a good case for the
General Assembly authorizing the use of force in such cases. (Bombing in the Name of Humanity, p
38-41)

% GA Res. 377 (V) (1950) Although the resolunon makes reference only to a breach of the peace or
act of aggression there is no reason why the Assembly does not have this competence as regards
threats to the peace. (Bombing in the Name of Humanity, p 42)
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VII resolution. Resultantly, there will be disruption in the international system and

disrespect for the UN in the less developed countries.*

2.1.5 Other Uses of Force

States, however, have been using force in a variety of situations under different
‘Doctrines’. These doctrines are not universally accepted and there is a lot of
debate on the legality or otherwise of the use of force under these doctrines. We

will discuss some of these issues here.

2.1.5.1 Humaaitarian Intervention

Intervention on ‘humanitarian’ groundsiﬁ the plea taken when a state uses force in
the territory of another state 1n order to protect the human rights of individuals in
that state.” Usually the individuals who are protected through such incenﬁdciou
are citizens of the ‘target’ state. Force is used in the territory of the ‘target’ state
without the consent of its government, Thus, Indian intervention in the former
East Pakistan in 1979, Tanzania’s intervention in Uganda in 1979 and NATO’s
widespread bombing of Serbia in 1998/99 were justified’ under this doctrine,
although there are some other explanationé as well. Similarly, the ‘justificaﬂon’_ for
maintaining ‘no-fly’ zones in Iraq by UK and US is sought in this concept.

Those who interpret the ban on the threat é.nd use of force (Art 2(4)) quite liferally

have still strong doubts on the legality of such interventions.™ But it is equally true

* It is indeed ironical that the Western States were striving hard for passing the Uniting for Peace
Resolution in 1950 and now they simply ignore it and take upon themselves to enforce the will of
the international community! It is perhaps the fear of the Assembly recommending military action
against a permanent member of the Council or its interests that the Western States now do not
want to give an active role to the Assembly. These are political considerations and, hence, beyond
the scope of this dissertation.

% See for details: International Law, pp 308-10; Cases and Materials, pp 872-73; Military Force mtbout
Prior Security Council Authorisation?, pp 371-76;.White, N. D., Bombing in the Name of Humanity,
27-43; Brownlie, 1., Humanitarian Intervention in Moore, J., N., Law and Civil War in the Modern
World, John Hopkins New York, 1974; Lillich, R., Forcible Self-belp by States to Protect Human
Rights, Schachter, O., (1984) 82 Michigan Law Review 1620.

* As Martin Dixon puts it: “Indeed, unless we again read Art 2(4) very literally or assume th’\t it has
been ‘remodeled’ by some overriding state practice, ‘humanitarian intervention’ runs: directly
counter to the whole purpose of Art 2(4) and many General Assembly resolutions adopted in the
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that if no such intervention is allowed it may, in certain cases, result 'in a
catastrophe. It may also constitute a threat to the peace’, which is a valid ground
for the Collective Use of Force. It may not be a defense that a government’s
atrocities against its citizens is its ‘internal’ affair because even the so-called
‘internal’ affairs of a state can constitute a threat to the peace in the meaning of Art
39. Now, if neither the system of Conective Security is working nor is the
necessary authorization forthcoming shonld the catastrophe be allowed to hép_pen?
Conversely, if States were allowed to intex_'vene on humanitarian grounds Would it
not nullify the ban on the use of force and lead to disruption in the international
system?' So, has the system been ‘remodeled’ because of the emergence of '_sdme
new customns? ) | l‘

While some instances of ‘humanitarian’ intervention, such as the Indmn
intervention in East Pakistan in 1971 an'd_'the Tanzanian Intervention in Uganda to
oust Idi Amin’s regime in 1979, went with less or no condemnation, the Soviet
invasion of Hungary and the US invasion of Grenada were severely condemned by
the international commuaity. Vietnam’s clanm to have the ‘right’ to intervene on
humanitarian ground in Cambodia in 1978 was specifically rejected by the

overwhelming majority of States in the UN debates.” Thomas M Frank argues:

last 50 years. This is especially true when we realise that it is nearly always necessary to remove the
offending government, or at least seriously compromise its freedom of action (as with Serbia), in
order to stop the violation of human rights Such a result would surely be against the ‘political
mdependence of the ‘target’ state and it is no answer that the purposes so achieved are r.bemselves
an aim of the UN Charter.” (International Law, p 309)

' Kofi Annan, the Secretary General of the UN, has rightly pointed out: “To those for whom the
greatest threat to the future of the international order is the use of force in the absence of a Security
Council mandate, one might ask, not in the context of Kosovo but in the context of Rwanda, if, in
those dark days and hours leading up to the genocide, a coalition of States has been prepared to act
in defence of the Tutsi population, but did not receive prompt Council authorisation, should such a
coalition have stood aside and allowed the horror to unfold? To those for whom the Kosovo action
heralded a new era when States and groups of States can take military action outside the established
mechanisms for enforcing international law, one might ask: is there not a danger of such
interventions undermining the imperfect, yet resilient, security system created after the second
World War, and of setting dangerous precedents for future interventions without a clear criterion
to decide who might invoke these precedents and in what circumstances?” (54 GOAR, 4% Plenary
Meeting, 20 September 1999, A/54/PV 4, p 2)

* Military Force without Prior Security Council Authorisation?, p 37374
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“Perhaps the system, unselfconscioﬁ_ély, has been reworking the Charter text
to conform to a less rigid principlé and 1s seeking to apply this adapted
version of the applicable principle on a case-by-case basis, informed by the

context and the facts as much as by an abstract normative concept.””

However, this argument does not carry much weight. At the most it can _b.cf said
that to certain instances of humanitarian intéwention the international community
retroactively gives legitimacy and others rémain illegal. What it means in simple
words is that humanitarian intervention is still illegal but in certain cases the
international community gives legitimacy'to such intervention after the _use- of
force. If international community is convmced that an otherwise mev1table
humanitarian catastrophe was averted by the intervention it will probably gives
legitimacy to it, otherwise not.” '
Again, it must be borne in mind that States are not always guided by legal
principles. More often they decide keeping in view their respective interests. So,
less condemnation or silent acquiescence does not necessarily mean - giving
legitimacy. Thomas M. Frank himself admits that “[t]he UN organs hal_x?é not
always acted wisely”.” | |
Even the argument of state practice is not vvery convincing as mere state practice
cannot become a custom and, hence, a source of law. There are certain conditions
which are necessary for a practice bec_bfning a custom, the most important of
which is opinio juris, which means that States follow a certain practice not bccause
of expediency or any other con31dcrat1on but because they consider it legally
binding.

The conclusion is, then, that humanitarian intervention by a competent

international organization, such as the UN, is perfectly legitimate. Similarly, a state

» Ibid., p 372.
* Thomas M. Frank righty observes that in the Security Council and General Assembly "decmons

are affected profoundly, if not always decmvely, by the quality of the information available to those
bodies.” (Ibid., p 375)
% Ibid., p 374
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or group of States authorized by the UN Security Council can intervene on
humanitarian grounds. Unilateral intervention by a state or group of StateS on
humanitarian grounds is, however, open to debate. What state practice shows is
that 1t is iniually illegal but mternatlonal community may retroactively give
legitimacy to it 12 some cases. So, the legitmlacy of sych 1atervention depend_s upon

the assessment and judgment of the international community.

2.1.5.2 Invitauon and Civil War

During the Cold War period, there were several instances when a state use'd'fo:rce
under the guise that the territorial sovereign invited her for help. This claim was
endorsed by the international community in some cases and rejected in othérs.
There are two general principles going parallel, which cause problem. The first is
the principle of comprehensive ban on the use of force coupled with the ob,ligafion
of non-interference in the internal affairs of other States. * The other 1s lthe
principle of territorial sovereignty, whic.:_h' means that in situations of internal
disorder the competent authorities of a state can take help from other _stéﬁe(s),
which may be in the form of use of force. In some cases these principles do:inot
clash, as when a state uses force with the permission or even invitation of the
legttimate goi'ernmcnt of a state. In 1958, for instance, Jordan requested the UK to
deploy her forces there, because of internal disorder encouraged by the UAR In
1990, the US deployed her troops in Saudi Arabia to protect her from Iraq. |
However, the problem arises when a civil war breaks out in a state and there
appear several claimants of authority. Civil wars are not unlawful under
international law, because States are bound not to intervene in the internal affairs

of other States. Interference in a civil war is unlawful. The Soviet invasion of

* See Art 2(7) of the Charter and Declaration on the Inadmissibility of Intervention in t.he
Domestic affairs of States (GA Res. 2131 (XX) (1965)) See also Section 2.1.2 above.
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Afghanistan was considered unlawful by:‘_rnost of the members of the UN on this
ground.”

Another important, and more dubious, ‘question 1s, when a government ceases to
have legitimate authority to invite fore1gn assistance? Thus, the Soviet Union
contended that the Afghan government under Babrak Karmal was competent to
invite foreign assistance against insurgents, while other States rejected this plea.
“One state’s civil war is another state’s small rebellion, which friendly States can
help suppress.”® It, therefore, seems logical that, as a matter of principle, invitation

should not be treated as a valid ground for intervention.”

2.1.5.3 Self-determination _
This is the main topic of this dissertation and will be discussed in detail in the__next

chapter in sha’ Allab.

2.1.5.4 Regime Change

Regime change is a phrase used for ;jnspifying’ the use of force to ox;efthrow
‘unwanted’ government in a state./® This plea was taken when the US intervened
in Grenada in 1983. Again, in 1989, _th_e‘ US intervened in Pagnama to o_‘usllt the
‘undemocratic’ and ‘criminal’ regime of General Noriega. The attacks on
Afghanistan in 2001 to overthrow the Taﬂban government and on Iraq in 2003 10
overthrow the Saddam government were Jusufled’, inter alia, under this doctrme
Legally speaking, there is no room in 1nternauonal law for such un1latera1 use of

force. This is purely an act of aggression, ‘and it violates several rules of jus cogens,

” As Martin Dixon points out: *Simply put, in a civil war there is no authority competent under
international law to invite assistance from other States, although there is a possible exception in
respect of assistance given to groups fighting for self-determination.” (international Law, p 305) We
will discuss the legitimacy of support to armed liberation struggle in the next Chapter, in sba ' Allah.
* International Law, p 305

” To quote again Martin Dixon: “[I}f we accept intervention by invitation is lawful as an aspect of
sovereignty, we must accept that it is a Joophole through which States can jump in order to
perpetrate the most serious violations of international peace and security. (Intmatzonal Law, p
305)

1% See for details: Cases and Materials, pp 824-47; International Law, pp 296-313.
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such as the prohibition on the threat or use of force and the inadmissibility m the
internal affairs of States as well as the principle of sovereignty and poli}icnl
independence. It cannot be justified under the customary right of self—defense
either. The plea that a government poseé a ‘threat to the peace’ cannot justify
unilateral use of force. As noted above, it is only the Security Council that caxl:_lwtake

action in such a case.’”

2.1.5.5 War on Terrorism |
After the 9/11 incidents, the US starfea what it termed a relentless ‘\)&ar' on
Terrorism’. An ‘International Coalition'. agamst Terrorism’ has also been formed
which is determined to use force when' and where it deems necessary to ehmmate
terrorism. Some States are being termed as forming an ‘Axis of Evil’ and are__bemg
threatened of dire consequences if they would not stop their alleged support to
terrorism. | |

Apart from rhetoric and political slogans',f‘following are the grounds for this War
on Terrorism: ' N

1. Self-defense;

2. Threat to the peace;

3. Regime change; and

4. Acting on behalf of the international community.

The very first justification forwarded for the US attack on Afghanistan was 'that of
self-defense. But there is no room in mternauonal law for the US to claim a r1ght of
self-defense in this case because the necessary pre-requisites of this right are non-
existent.'” Afghanistan did not attack US, At the most, it can be argued that some
‘terrorists’ using their bases within Afghaﬁistan planned the terrorist acts, although
no proof of their involvement was given to the Taliban government. Then, 1t is

also debatable whether the 9/11 incidents could be termed as ‘attacks’, espec1ally n

1T See Section 2.1.4.3 above.
192 See Section 2.1.3.1 above.
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the sense this term is used in Article 51 of the UN Charter.'® Even if theSe: acts
were ‘attacks’ the US could use force in self-defense only during the .'atta'cks.
Finally, US could unilaterally use force till the Security Council took cogniiance
of the matter. After that the sole author&y was with the Cougcil. The US attack
could better be termed as 'reprisal, which is absolutely illegal.”™ These attacks
violated even the essential conditions of the customary right of self-defense. For
instance, the force used was in no way proportionate to threat posed. | _

Then, even if the right of self-defense is acknowledged for the US, what about the
other States who joined the coalition and took part in the attack on Afghamstan’
Even if the NATO States could claim a r1ght of collective self-defense, the non-
NATO States had no such justification, especially in the post-Charter mternauonal
law. Could they justify their position on the basis that there was a threat to the
peace from the Taliban government of Afghanistan? Even this jﬁstificationiéioe5
not hold water. | - |
First of all, it is the authority of the UN Security Council to determil.le" the
existence of a threat to the peace. Secondly, mere determination is not suf‘fiéxfci;t. A
specific resolution ‘under Chapter VII'of the Charter’ authorizing the use .of al/
necessary measures is necessary to allow the use of force.'”® Use of force in the
absence of such a resolution is illegal even if the Council determined a threat to the
peace and condemned the acts of a state. In the case of Afghanistan, no .such
resolution was passed. | '

It is true that the Council did not condémn the US attacks on Afgh;mistaﬁ, but it
does not mean that the Council acknov;riédged the legality of the attacks ‘bec“ause

“lack of condemnation by the Security Council cannot be seen as an authorization

1% See Section 2.1.3.2 above.

'*Is it a mere coincidence that the CNN broadcast the news of the US attack on Afghanistan with
the heading: “America Strikes Back™? Reprisal is defined as an act of self-help by the injured state
responding to an act contrary to international law by the offending state. (Nanlilaa Case (1928) 2
RIAA 1012) See for details: Cases and Materials, pp 824-47; International Law, 306-07; Bowett, D.,
Reprisals Involving Recourse to Armed, (1972) 66 AIIL 1.

1% See Section 2.1.4.3 above,
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1% And we just noted that use of force in the name of regime change is

to use force
absolutely illegal.

It 1s also contended that terrorism not 6nly poses a threat to American iﬁ_térests
but also to whole of the world, and that America and her coalition have been
acting on the behalf of international com’fnunity. This is also a baseless claim, As
noted earlier, only the UN can legally claim to represent the will of international
community. In the UN, it is the Security Council, which primarily 'has the
authority to allow a state or group of >‘States to use force on behalf of the
international community, although in Séine cases the task is also done by the
General Assembly. No other state or organization or group or alliance or coalition
has this authority. |

The case of attack on Iraq is even weakcf._in this case, an additional ‘justificé_tion’
was forwarded - that of anticipatory or preemptive self-defense. But W‘e. noted
earlier"”, that there is no room in the post-Charter international law for the
unilateral use of force in the name of anticipatory self-defense. Moreox‘rér:,'f the
attack on Iraq does not even fulfill the ‘conditions stipulated by the customary
international law for the legality of preemptive strike. It was a ‘preventiVe’;‘and
not preemptive, strike. While some may ’claim that preemptive strikes are l;egal,
there is almost a consensus that preven.t_i\'(e strikes are absolutely and définitely
illegal. |

To conclude, the US led war on terrorism violates some basic norrﬁ$ of

international law and has no legal justification whatsoever.

% The Legality of Bombing in the Name of Humanity, p 33
' See Section 2.1.3.3 above.
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2.2 THE LAW OF CONDUCT OF.__ WAR

The post-Charter law allows the threat or use of force in a few excgptibnal
situations. However, States do use force to protect their interests even if such use
of force is dlegal. Morcover, the Charter has nothing to do with internal armed
conflicts — Civil Wars. Even in cases of lawful wars such as those in self-defénse
and collective use of force there need to be some restrictions on the use of force. In
fact, there is a bulk of rules that put some restrictions on the conduct of war when
and if it occurs. These rules — the jus in bello — are meant to ensure the sax_icti.ty of
some minimum standards of humanity. The International Court of justice has

»1%8 and “fundamental 'geheral

called them “elementary considerations of humanity
principles of humanitarian law”.'® The main object of these rules of International
Humanitarian Law (IHL) — as they are called — is to minimize the destruction of

war and to protect the “non-combatant population and property”.

2.2.1 Historical Background

International Humanitarian Law in Eur’oiag does not have a very long history.' It
was only in the second half of the 19 century that the need for the adqpfién of
some rules of conduct of war was felt. Henry Dunant is considered the pibnéér in
this regard. He saw the scene of the 'bgttlefield of Solferino in 1859 and .Was

shocked by the agony the wounded soldiers."" He proposed action on two levels.

'% The Corfu Channel Case, 1949 IC] Rep 4 ‘

'® Military and Paramilitary Activities in and against Nicaragua (Nicaragua v USA) 1984 ICJ] Rep 392
1% See for details: Dr. Hans-Peter Gasser, International Humanitarian Law: An Introduction (Henry
Dunant Institute, Geneva/Paul Haupt Publishers, Bern, 1993); Drapper, G.ILA. “The Devel'opment of
International Humanitarian Law”, in International Dimensions of Humanitarian Law (Henry
Durant Iastitute, Paris, 1988); Best, Geoffrey, Humanity in Warfare (Melthve & Co. Ltd. London,
1983); Muhammad Munir, Non-Combatant Immunity in Islamic Law and Public International Law
(unpublished LL.M. Thesis, Faculty of Sha.na.h and Law, International Islamic Umversxty,
Islamabad, 1996).

U Tt is reported that within less than 15 hours time t.here were around 38,000 casualties — dead and
wounded. Most of the wounded persons died because of the absence of medical treatment. - . |

80



L To establish an organization to assist wounded military personnel; and"
1i. To conclude an international coveﬁant to guarantee the protectioh. of the
wounded on the battlefield. | | o
Thus, the International Committee of the Red Cross (ICRC) was established in
1863 and the first treaty on the protection of the wounded military personnel
signed in 1864 in Geneva. It was adoptéci in a conference hosted by th¢ Swiss
government and attended by almost all States of that time.'"
Other famous persons who worked  hard for developing this bra_xich_ of
international law include Prof. Francis Le_ibér and Prof. Fredrick De Martins. Prof.
Francis was considered the most knowledgeable person of his times in the fiéld of
international law. He wrote the famous lguideh'ne for American troops, which 1s
considered a source for the four convenﬁéﬁs adopted at the Hague Conference of
1899. Fredrick De Martins was professor on international law at the University of
St. Petersburg. He wrote the preamble to the fourth convention at the Hague
Conference in 1907, which is one of thé basic sources of the two addiﬁpnal
protocols to the Geneva Convention 1949. . : | _-
International humanitarian law is broadly categorized as the Hague Law a_hd the
Geneva Law. In the Hague Conference 'iqf 1899, international protecti-on' ‘was
extended to the wounded, sick and shipWrecked members of armed forces at ses. In
the 1907 Hague Conference, several conventions were adopted to limit warfare to
attacks on military installations. The mam purpose of these conventions was to
protect the non-combatant and civilian pdpulation from the calamities of war. -
In 1925, Geneva Gas Protocol was adopt'éd.m This Convention further extended
the scope of the Hague Conventions. In 1929, Prisoners of War were alsd'placed
under the protection of the law of Gen.ev.*a.’In 1948, after the catastrophe of WWII
the Convention on the Probibition of the Crime of Genocide was passed.

In 1949, four Geneva Conventions were adopted, each on a particular subject. f

112

“With these two steps, Dunant hoped to ease the suffering caused by war. Ouly later in his life
did he plead for a ban on war itself.” (International Humanitarian Law, p) '

' The full name of the convention was Geneva Gas Protocol for the Probibition of the Use in War
Asphyxiating, Poisonous or other Gases and of Bacteriological Methods of Warfare.
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2.2.2 The Substance of Law
Dr. Hans-Peter says:

“Humanitarian law has become a complex set of rules dealing with a great
variety of issues. Indeed, six major ;featies with more than 600 articles and a
fine mesh of customary law rules place restrictions on the use of violence in

wartime.”

However, there are some fundamental nﬂés and principles that run through these
treaties and customs. These can be summarized as follows:

o Inviolability of civilian and non~<ombatant population and property;

o The principle of proportionate use of fofce;

o Protection of the wounded, sick, améquratcd and captured combataats; and

g Restrictions on the means and methods of warfare.'”

All the four Geneva Conventions and the Additional Protocol I deal with
international armed conflicts, ie., co’ﬁ_ﬂicts that occur between States. Under
Protocol 1, wars of national liberation.'ar__e also included in internationé_l_- afm_ed
conflicts. Non-international or internal armed conflicts denote civil wars. Section
3, common to all the four Conventions, and Protocol II deal with these conflicts. It

is to be noted here that Sec 3 is binding not only on governments but also on the

Y8 International Humanitarian Law, p
"7 See for details: Baxter, Richard, “7he Duties Of Combatants and the Conduct of Hosttlznes (Law of
Hague)” in International Dimensions O Humanitarian Law (Henry Dunaat Institute, 1988); Best,
Geoffrey, Humanity in Warfare (Melthve & Co. Ltd. London, 1983); Claude, R. and Weston, B.,
“Human Rights in the World Community" (University of Pennsylvania Press, 1992); Levid, H,
“Prisoners of War and the Protecting Powers * AJIL 1961; Roberts, Q. & Gueff R., Documents on the
Laws of War (Oxford, 1982); Manner, George, “The Legal Nature and Punishments of Criminal Acts”
of Violence Contrary to the Laws of War®, 27 A_IIL July 1943; Rrandelzopher, Albrecht, *Civilian
Objects” in the Encyclopedia of Public International Law, vol.3, (1982); Zayas, Alfred, M; *Civilian
Population” in the Encyclopedia of Public International Law, vol.3, (1982); Wells, Donald, War
Crimes and the Laws of War (University Press of America, 1984); Hamilton, De Saussure, “7The
Conduct of Armed Conflict and Air Operations®, 71 AJIL (1978) 176; Muhammad Munir, Non-
Combatant Immunity in Islamic Law and Public International Law (Unpublished LL. M. Thesis,
Faculty of Shariah and Law, Internauonal Islamic University, Islamabad, 1996).
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insurgents. Protocol II applies to those insurgents who control part of the national

territory.

2.2.2.1 Non-combatant Immunity

2.2.2.1A Protected Persons

International humanitarian law gives pro_'t'ection to several classes of persbﬁs ‘who
do not take, or are no longer taking, parf in hostilities. Organized troops, _fxiilitia
forces, volunteers and nationals taking part in actual combat are the classes of
combatants mentioned in Geneva Convénfi_on .

Armed forces are defined as follows:

“The armed forces of a Party to*:# conflict consist of all organized":ar:med
forces, groups and units which are under a command responsible to that
Party for the conduct or its subordinates, even if that Party is reprééc_:nted
by a government or an authorify ﬁot recognized by an .adverse Party. Such
armed forces shall be subject to an ;nternal disciplinary system which, inter
alia, shall enforce compliance with the rules of international law applicable

in armed conflict.”*

All those who do not belong to any of these classes are “civilians® and are to be
protected.' In case of doubt about a person, the presumption is that he is a civilian
and, hence, immune.” Following classes of the protected persons are specifically

mentioned:

“Persons taking no active part in’ the hostilities, including members of
armed forces who have laid d(_)_ii/n their arms and those placed hors de

combat by sickness, wounds, détention, or any other cause, shall in all

U8 Article 4 A (1) (2) (3) and (6)
1% Article 43 of the Protocol I
1 Tbid., Article 50 (1)

2 Thid.
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circumstances be treated humanely, without any adverse distinction
founded on race, color, religion or faith, sex, birth or wealth, or any other

similar criteria.”'*
Regarding these persons following acts are declared prohibited:

a) “Violence to life and perséz# in particular murder of all lgihds,
mutilation, cruel treatment and Atortuvre; L

b) Taking of hostages; o

c) Outrages upon personal dignity; in particular humiliating and degrading
treatment; o o

d) The passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted}_ﬁioun,
affording  all the judicial  guarantees which are recogrﬁzcd as

indispensable by civilized peoples.”'?

Person who help in giving medical treatment to the wounded and the sick aré also
among the protected persons.’ Moreover, captured combatants (POWs) are also
added to this list. Detail about them Wl.u be discussed a bit later.

2.2.2.1B Civilian Property

Civilian property, particularly places of worship, educational institutions, ﬁrélfare

organizations, historical places and hospitals must be protected.”” Similarly, places

2 Article 3 (1) of the Geneva Convention IV ‘

2 Tbid. Article 4 of the Geneva Convention IV must also be read with the precedmg Arucle
“Persons protected by the Convention are those ‘who, at a ngen moment and in any manner

whatsoever, find themselves, in case of a COIlﬂ.lCt or occupation, in the hands of a Party to the

conflict or Occupying Power of which they are not nationals.” It is to be noted here that the fourth

convention does not give protection to the people who are protected under the other three Geneva

Convention of 1949. Similarly, nationals of- the States, which are not parties to thé' Fourth

Convention, are not included in list of the protected persons under the fourth convention. ~

1 Article 5 of the Geneva Convention 1864

12 Article 27 of the Regulations Respecting the Laws and Customs of War on Land (Annexed to the

Hague Convention IV of 1907). Article 52 (2) of the Additional Protocol I of 1977 says: *Attacks
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indispensable for the survival of civilian - “such as foodstuffs, agricultural areas for
the production of foodstuffs, crops, livestock, drinking water installation and
supplies and irrigation works® - must not be targeted.” It is also to be noted.that

retaliatory attacks against civilians are prohibited.'”

2.2.2.1C Indiscriminate Attacks |

In order to spare the civilian populatioﬁ, armed forces shall at all times disfihguish
between civilian population and civih'a,nr‘ 6bjects on the one hand, and '-miﬁtary
objectives on the other. Neither the c;;w}i_iian population as such nor individual
civilians or civilian objects shall be téigéted. That is the reason why 'the’ law

specifically prohibits “indiscriminate attacks”. These are defined as:

“Indiscriminate attacks are:

(a) Those which are not directed at a specific military objective; .

(b) Thosc which employ a mct_hod‘. or mcans of combat which c;uiﬁot be
directed at a specific military objéc.tive; or |

(c) Those which employ a method or meaas of combat the effects of which
cannot be limited as required by thls Protocol;

and consequently, in each such case, are of a nature to strike mxhtary

objectives and civilians or civilian ob;ects without distinction.”"®

Moreover, the following are also included in discriminate attacks:

shall be limited strictly to military objectives. In so far as objects are concerned, military objectives
are limited to those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or neutralization, in
the circumstances ruling at the time, offers a definite military advantage.” Similarly, Article 53 says:
“Without prejudice to the provisions of the Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 1954, and of other relevant international
instruments, it is prohibited: (a) to commit any acts of hostility directed against the historic
monuments, works of art or places of worship which constitute the cultural or spiritual heritage of
peoples; (b) to use such objects in support of the xmhtary effort; (c) to make such objects the ob;ect
of reprisals.”

16 Additional Protocol I of 1977, Art. 54

7 1bid., Article 51 (6)

% Tbid., Artidcle 51 (4)
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“(a) An attack by bombardment by'eny methods or means which treeté as a
single military objective a number_ of clearly separated and distinct military
objectives located in a city, town, village or-other area containing a similar
concentration of civilians or civiliain objects; and

(b) An artack which may be expected to cause incidental loss of c1v1han life,
injury to civilians, damage to cwlhan objects, or a combination thereof
which would be excessive in relgtlon to the concrete and direct’ mlhtary

advantage anticipated.””

2.2.2.1D Collateral Damage

Civilians lose immunity only in two exceptional circumstances:

1.
2.

There are certain obligatory precautions in this regard.

;

\4

When they take part in war, f.e., they become combatants;™* and '

When they get targeted without intention or negligence on the part of the
attacking state, as she must take every possible step to protect them. This_ may
happen when they are mixed with t.hc:combatunts Aor they reside in the victinity
of the military targets. This is based on the Doctrine of Necessity and this is
what is termed as “Collateral Damdge”; |
B! These include:

Doing “everything feasible” to verify that the objectives to be attacked are
neither civilians nor civilian objects and are not subject to special protection
but are military objectives; | |

Taking all feasible precautions in the“‘.choice of means and method” of attack;
With a view to avoiding, and in any eveat to minimizing, incidental loss of
civilian life, injury to civilians and dé.m'age to civilian objects; and o
Not causing “incidental...damage 1o civilian objects... which would be e)ﬁeessive

in relation to the concrete and direct military advantage anticipated®.

1% Ibid., Article 51 (5)

1 Article 51 (3) of the Protocol I says: “Civilian shall enjoy the protection afforded by thxs secuon,
unless and for such time as they take a direct part in hostilities.”

B Article 57
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It means that the law is based upon twojbalsic principles: necessity and propq_r_tion.
Of course, the law does not provide ariy hard and fast rules in this regard _and_ this

is a big loophole in the law.™

2.2.2.2 Captured Combatants |
The Third Geneva Convention sets out specific rules for the treatment of pfiSoners
of war (POWs). The Convention’s 143 articles require that POWs be,u‘t.feated
humanely, adequately housed, and must be given sufficient food, clothiﬁg, and
medical care. Its provisions also established guidelines on labor, discipline,
recreation, and criminal trial. POWs include: |

e Members of the armed forces; |

e Volunteer militia, including resistanég movéments; and

e Civilians accompanying the armed fOfce;s. 13 ‘

They must at all times be protected againét acts of “violence or intimidation and
against insults and public curiosity” as wen as “measure of reprisals”.””* Siﬁnﬂarly,
they must be kept away from the danger zones.™ .

A POW when questioned about his ideﬁtity 1s “is bound to give only his s.umz.lme,
first names and rank, date of birth, and army, regimental, personal or': serial

oumber, or failing this, equivalent information.”™ Names of POWSs must

2 See for details: Hamilton De Saussure, The Conduct of Armed Conflict and Air Operations, 71
AJIL (1978) 176. While there can be difference of opinion abour the existence or otherwise of the
state of necessity and also about the proportionate measures, bombing POWs with daisy cutters
because of the alleged “revolt” of some them can never be justified. Prisoners in the Qala.Jangi,
Afghanistan, were directly bombed during the US attack in 2001. Similarly, bombing directly
civilian installations - such as hospitals, offices of the ICRC, food go-downs - is also- absolutely
illegal. This also happened during the US attacks on Afghamstan.

13 Geneva Convention III, Article 4

P* Article 13

> “Prisoners of war shall have shelters against air r bombardment and other hazards of war, to the
same extent as the local civilian population. With the exception of those engaged in the protection
of their quarters against the aforesaid hazards, they may enter such shelters as soon as possible after
the giving of the alarm. Any other protective measure taken in favor of the population shall also
apply to them.” (Article 23) C

¢ Article17
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immediately be sent 1o the Central Tracing Agency of the ICRC." POW's must be
allowed correspondence with their famili‘es_and to receive relief packages.™® |
POWSs must not be used to “shield” areas from military operations.”” Théy must
not be subjected to torture or medical experimentation.”® Female POW's mg'st be
treated with regard due their sex.'*! -

All POWs must be housed in clean; .adequate shelter, and recetive th_e_ foo_d,
clothing, and medical care necessary to maintain good health.'? They may be
required to do non-military jobs under ‘reasonable working conditions when pad
at a fair rate.” Seriously ill POWs must be repatriated.'* When the conflict ends,
all POW's shall be released and, if they request, be sent home without delay.'®
POWs are subjected to the laws of their_.captors and can be tried by their é_apf_ors’
courts.” The captor shall ensure fairness and impartiality. A competent advocate
must be provided for the prisoner. Captors must not engage in any discrimination
on the basis of race, nationality, religib_us beliefs, political opinions, or: other

criteria. '

Y7 Articles 122-23

B¥ Article 48 :

¥ Article 12 says: “Prisoners of war are in the hands of the enemy Power, but not of the individuals
or military units who have captured them. Irrespective of the individual responsibilities that may
exist, the Detaining Power is responsible for the treatment given them.” Article 19 says: “Prisoners
of war shall be evacuated, as soon as possible after their capture, to camps situated in an area far
enough from the combat zone for them to be out of danger.” 2

" “No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of
war to secure from them information of any kind whatever. Prisoners of war who refuse to answer
may not be threatened, insulted, or exposed to any unpleasant or disadvaatageous treatment of any
kind.” (Article17) “In particular, no prisoner of war may be subjected to physical mutilation or to
medical or scientific experiments of any kind which are not justified by the medical, dental or
hospital treatment of the prisoner concerned and carried out in his interest.” (Article 13)

! Article 14 '

"2 Articles 29-30 i

"} Articles 49-50 and 62 o -

1 Article 109

> Articles 118-19

¢ Articles 82-108 - S

"7 Article 16 says: “Taking into consideration the ‘provisions of the present Convention relating to
rank and sex, and subject to any privileged treatment which may be accorded to them by reason of
their state of health, age or professional qualifications, all prisoners of war shall be treated alike by
the Detaining Power, without any adverse distinction based on race, nationality, religious belief or
political opinions, or any other distinction founded on similar criteria.”
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The ICRC or other impaftial humanitarian relief organization author.ized' by
parties to the conflict must be permitted to visit with prisoners privately, examine
conditions of confinement to ensure the Convention’s standards are being met, and
distribute relief supplies.™® | |

Keeping in view these provisions of laws, there seems no legal justification for the
US sending captives from Afghanistan and other States to Guantanamo an and
depriving them of all the rights given to them by the IHL and even the US national
law. Is it not an irony that the US termed the attack on Afghanistan as a “War on
Terrorism and justified it on the basis of. self—defense and even then it declmes to
give the status of POWs to the persons captured during that war? It must also be
appreciated that US Supreme Court might not have jurisdiction over Guantanamo
Bay but international law certainly has jurisdiction over it.’ Legaﬂy speaking,._ the
captives held at Guantanamo Bay are POWSs and USA is blatantly _v_ioleiting
international law. But who is going to enforce the law? This is where one finds

international law to be an imperfect system of law.

2.2.2.3 Means and Methods of Warfare |

The right of parties to an armed conflict to choose methods or means of warfare is
not unlimited. The basic principle in thxs regard is that no superfluous injuey or
unnecessary suffering shall be inflicted. _

The St. Petersburg Declaration 1868 pfdhibited a particular kind of cannons called
“dumdum”.® It also gave the principle of proportion, which means th.at. the
weapon used should not cause unnecessary destruction. The Hague Convention

1899 prohibited the use of asphyxiating gases. The Geneva Convention further

"8 Articles 9-10 '
*** The US Supreme Court has recently confirmed its jurisdiction and has declared that a state of

war is not “blank check” for the president. (Linda Greenhouse, Justices Affirm Rights of ‘Enemy
Combatants’, New York Times, June 29, 2004) -

% St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive PrO)ecules 1868
See also: J. G. Starke, Public International Law, p 522
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strengthened and widened the scope of the prohibition on the use of chemical and
bacteriological weapons.™’ | -

As far as explosive bombs are concerned there is one general restriction over their
use, namely the principle of proportion. On the basis of this principle the use of
nuclear weapons shall be prohibited, as there can be no proportion of the
destruction caused by the use of nuclear Wéépons and danger averted by such use.'

It also directly violates the prohibition on' indiscriminate attacks.'

More_pver, it
violates the prohibition of widespread damage to environment.”™ It is also worth
mentioning that the provisions of this Protocol are not confined to land and sea
warfare. Rather, air attacks are included in its scope.™ |
Furthermore, nuclear weapons cause radiation and, hence, it comes direct,ly' under
the prohibition on the use of radioactive :weapons.156 The destruction caused by
radiation is far more excessive and, thus, the prohibition on thehuse of weapons
causing excessive destruction also applies here.” It goes without saying the danger
posed, and the destruction caused, by the use of nuclear weapons is far more
greater than that of chemical and biological weapons or asphyxiating gases. |

The ICJ in its advisory opinion on the legality of the use of nuclear weapons'®

based its decision on the above-mentioned principles.

“The court applied treaty law and customary law to determine that the threat
or use of nuclear weapons is generally illegal and that there is an obligation to

conclude negotiations on complete nuclear disarmament. The conclusion on

! Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other
Gases and Bacteriological Methods of Warfare, 1925 .

2 Protocol I to the Geneva Conventions, Article 35

%3 Ibid., Article 51 (4) and (5) ' '

1> “Care shall be taken in warfare to protect the natural environment against widespread, 1ong-term
and severe damage. This protection includes a prohibition of the use of methods or means of
warfare which are intended or may be expected to cause such damage to the natural environment
and thereby to prejudice the health or survival of the population.” (Ibid., Article 55 (1))

%> Tbid., Article 49 (3)

% Article 23 of the Additional Protocol to the Hague Convention IV, 1907

7 Public International Law, p 524, n.

' Advisory Opinion on the Legality af the Use of Nuclear Weapons (WHO Casc), IC] 1996 Rep 66
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illegality of threat or use was based predominantly on the prinqip_les of
humanitarian law under which it is .p'rohibited to use weapons or method's of

warfare which:

. are directed against civilians or

. cannot discriminate between military targets and civilians

= cause unnecessary suffering to'combatants

. are disproportionate to the act to which is being responded
. violate the territory of neutral States

. cause long-term and widespréad damage to the environment
. use poisonous substances.”™

It is, however, strange that the court was not certain on the illegality of the_ threat
or use of nuclear weapons in case of "‘an extreme circumstance of selfdeféhée, 1n
which the very survival of a state would be at stake”. i.
Although the court rejected the argum_ént presented by the Nuclear Weapons
States (INWS) about the non-applicability Qf humanitarian law in such situation but
the assertion of hypothetical situation bf extreme necessary that would allow an
otherwise absolutely illegal means of warfare is itself regrettable. The court also
rejected the argument of the NWS about the legality of the use of “small, precisely
targeted tactical nuclear weapons”. Thé court, however, did not acéept_~ the
argument that non-use of nuclear wéaﬁons is an evidence of opinio juris, an
important requirement for customary' rule. Majority was of the opinion that
positive evidence was necessary.'®

It is important to note that during the negotiations on the. Statute’ for an
International Criminal Court (ICC), several countries sought to include the threat

or use of nuclear weapons as a crime, which would come under the jurisdiction of

199 [ egality of Nuclear Weapons, < www.nuclearfiles.org >
1 International Law, p 201
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the court. The N'WS opposed this. However, New Zealand, on ratification,
noted that the war crimes provision of the ICC statute would apply to the threat
or use of nuclear weapons including in situations where such threat or use was by a
state 1n self-defense.

It means that although threat or use of nuclear weapons is not declared as a
separate crime but it will incur crimihgi liability because it would amount to

genocide or aggression or other crimes.

2.3 CRIMES AND INTERNATIONAL TRIBUNALS

The nature of international humanitarian law is such that it must declare certain
acts as offences. These offences must be prevented and the offenders must be
punished. While there was no mechanism in earlier period for the enforcérﬁgnt of
international law the situation changed after World War 1. The calamities of
WWII not only made people think abdug:é new world order envisaging a workable
system of collective security but also gave the victors an opportunity to :u'_'y_and
convict the officers and army generals of the losing States. Before going into dertails
of the provisions regarding these tribunals it seems better to define the irhponant

crimes for which they have jurisdiction.

2.3.1 Crimes

2.3.1.1 Aggression and Crimes against Péaé_e
The Control Council Law for Germany gave the following list of the crimes

against peace:

“Initation of invasions of other countries and wars of aggression in
violation of international laws and treaties, including: but not limited to

planning, preparation, initiation or waging a war of aggression, or a war in

%! See ratification status of the Statute of the ICC at <hetp//-wwrw.icc.org>. Visit a.lso <http//:
www.nuclearfiles.org>
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violation of international treaties, agreements, or assurances, oOr
participation in a common plan or conspiracy for the accomplishment of

any of the foregoing™*

The Nuremberg Charter did not give a definition of the crime of aggression,
although it was mentioned in the crimes against peace. Art 39 of the UN Charter
gives the Security Council the authorrty to determine whether or not an act of
aggression has been commrtted by a state. But as a matter of fact, decrsrons in the
Security Council are generally based on pOhtrcal considerations and not on legal
arguments. In the Nuremberg Tribunal.,‘ the US undertook the responsrbiliry to
prove the charges of committing aggres.silo_n against the Nazi officials. But thére was
no general agreement over the definition of ingredients of aggression. ;

In 1974, the General Assembly passed a landmark resolution giving the ‘Cprrsensus
Definition of Aggression’. This resolution excluded liberation struggle from the
scope of the crime of aggression. This re_solution, however, is of little help for
international tribunals applying intern_atiénal humanitarian law on indiv&éuals.
This is because it relates to the act of state @d not of individual.’® |

In 1966, the International Law Commrssion prepared the Draft Code of. Crimes
against Peace and Security of Mankind (Hereinafter the Draft Code), which gave
the following definition of the Crime of Aggression from the perspective of

individual responsibility:

“* Article 2 (a) of the Control Council Law No. 10, Punishment of Persons Guilty of War Crimes,
Crimes Against Peace and Against Humanity, December 20 1945, 3 Official Gazette Control
Council for Germany 50-55 (1946)

> Sir Franklin Berman points out: "[A]ggressron, within the meaning of the UN Charter and the
General Assembly resolution, is the act of a State.. And to turn a text describing the wrongful act of
a state into a definition of individual criminal conduct is a very far from straightforward task.”
(Franklin, Berman, Tke International Criminal Court and the Use of Force by States (hereinafter
referred to as ICC and the Use of Force), STICL (2000) 4 p 485)
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“An individual who, as leader or organizer, actively participates in or orders
the planning, preparation, initiation or waging of aggression committed by

a State shall be responsible for a crime of aggression.”'*

This draft is yet get approval of the international community.
The Rome Statute of the ICC also did not give any definition of aggression and

matter is still open to debate.

2.3.1.2 Crimes against Humanity

The Control Council Law for Germany included the following in the Crimes

against Humaaity:

“Atrocities and offences, inéiﬁding but not limited to murder,
extermination, enslavement, deportauon, imprisonment, torture, rape, or
other inhumane acts committed against any civilian populauon, or’
persecutions on political, racial or religious grounds whether o;‘_.not in
violation of the domestic laws of, .thé country where perpetrated...”l."é

Statutes of the International Criminal Tribunal for Yugoslavia (ICTY) and
International Criminal Tribunal for Rwanda (ICTR) have retained the same list.'®
The Rome Statute of the ICC gives a long'.and comprehensive list of Crimes 'égainst

Humanity." It further gave definitions of each of these crimes as well.

1 Article 16
1% Article 2 (c)

¢ Article 5 of the Statute of ICTY and Article 3 of the Statute of ICTR; Article 18 of the Draft
Code also gave the same definition.

17 Art 7 of the Rome Statute of ICC
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2.3.1.3 War Crimes

The Control Council Law for Germany included the following in the War Crimes:

“Atrocities or offences against persons or property, conStitéuting viola;ions
of the laws or customs of war, including but not limited to, murder, il
treatment or deportation to slave labour or for any other purpose of
civilian population from occup‘iéd territory, murder or il treatin;ﬁ_t of
prisoners of war or persons on the seas, killing of hostages, plu_nder of
public or private property, wanton destruction of cities, towns or Qillages,

or devastation not justified by military necessity™'®*

The Draft Code gave quite wider definition of War Crimes." Similarly, Rome
Statute of the International Criminal Court ICC) gives a much longer list of War

Crimes."°

2.3.1.4 Genocide

The UN General Assembly in 1948 was éb_le to give a convention against the crime
of genocide. This Convention entered into force 1951. It gives the definition of the

crime of genocide:

“In the present Convention, gcﬁocide means any of the follov&_ing acts
committed with intent to destroy, 1n whole or in part, a national, éthhical,
racial or religious group, as such: N

a) Killing members of the groupl;.

b) Causing serious bodily or méntgl karm to members of the group; .

c) Deliberately inflicting on the group conditions of life calculated o bring °

about its physical destruction in whole or in part;

18 Article 2 (b)
1 Article 20
70 Article 8
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d) Imposing measures intended to prevent births within the group; |

e) Forcibly transferring children of the group to another group.”’”"

It makes punishable not only genocidé but also the attempt or conspifééy to
commit, or complicity in, genocide as well as incitement of public to comnﬁit it.'”?
It also declares that every person, whether constitutional ruler, public offi_cial or
private individual, who is guilty under the Convention will be punished.” Such
person shall be “tried by a competent tribunal of the state in territory of which the
act was committed, or by such international penal tribunal as may have

jurisdiction.”"*

2.3.2 International Criminal Tribunals

2.3.2.1 International Tribunals at Nuremberg in Tokyo |

The London Charter, the document that created the International -_Military
Tribunals, set out the following four cﬁmes that defendants would be charged
with: | -

> Coanspiracy to commit aggressive war;

» Crimes against peace;

» War crimes; and

» Crimes against humanity.

The most important question was whether people who could claim to simply_ have

followed orders of their supcriors and laws of their land could be prosccuiéd.""

The defendants were punished with different sentences. Eleven defendants received

1 Article 2

72 Article 3

3 Article 4 .

'™ Article 6; Statutes of the ICTY (Article 4) and ICTR (Article) as well as the Rome Statute of the
ICC (Article 6) define the crime of genocide in the same manner. The same definidon is reproduced
in Article 17 of the Draft code.

"> The Issue caused a hot debate among the Naturalists and the Positivists. See for an interesting
discussion: H. L. A. Hart, The Concept of Law (London, 1961), Chapter. See also Benjamin B.
Ferencz, A Nuremberg Prosecutor’s . Response to Henry Kissinger,
< http://www.nuclearfiles.org/etinternationallaw/07170 1responsetokissinger.htm >
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death punishment, eight were sentenced to long terms of imprisonment, and three

were acquitted of the charges.

The principles adopted and applied by the Nuremberg Tribunal are as under: -

1L

1il.

Iv.

V1.

Vii.

Any person who commits an act which constitutes a crime under
iaternational law is respoﬁﬁble therefore and liable to punishﬁ;eht.
The fact that internal law does not impose a penalty fo;_'_an'é\ct,
which constitutes a crim_e'.llllnder international law, does not relieve
the person who comm‘it.'ted the act from responsibility’ under
interpational law. .'

The fact that a person who committed an act, which consiitﬁtes a
crime under iaternational law acted as Head of State or responsible
Goverament official does got relieve him from respoansibility uader
international law.

The fact thata person acf,éd pursuant to order of his Government or
of a superior does not relieve him from responsibility -under
international law provided a moral choice was in fact possible to
him. | |
Any person charged with a crime under international law has the
right 1o a fair trial on the facts and law. |

The crimes hereinafter set out are punishable as crimes under
international law: (a) crimes against peace... (b) war crirﬁes._.-. (©)
crimes against humanit‘y.. -

Complicity in the commission of a crime against peace, a war crime,
or a crime against humanity as set forth in Principles VI is a érime

under international law.”"®

¢ <bup://www.deoxy.org/we-nurem.btm > It is really ironical that the Nuremberg Charter was
signed on 8 August 1945 - two days after the first nuclear bomb was used in Hiroshima and one day
before the other was used in Nagasaki! “The nuclear weapon used on Hiroshima, with an
equivalent force of some 15 kilotons of TNT, killed some 70,000 to 90,000 people immediately and
some 140,000 by the end of 1945. The bomb dropped on Nagasaki, with an equivalent force of
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Whether or not the Nuremberg and Tokyo trials could become precedents in
international law is debatable.” But for nearly half a century there was no further
instance of a tribunal for trying individuals, although the last person sentenced by

the Nuremberg Tribunal was 1n 1995.

2.3.2.2 International Criminal Tribunal for the Former Yugoslavia (ICTY).

In 1993, the conflict in the former Yugdslavia erupted, and war crimes, crimes
against humanity and genocide once agﬁn attracted international attention. In an
effort to bring an end to this Widekbfead human suffering 1n the ,Fox;mer
Yugoslavia, the UN Security Council established an ad boc International Criminal
Tribunal for the Former Yugoslavia (ICTY), to hold individuals accoun;able for
those atrocities and, by so doing, deternvsimilar crimes in the future. The Tribunal
was established “for the sole purpose of présecuting persons responsible for 'sefio‘us
violations of international humamtanan law committed in the territory. of the
former Yugoslavia®."”® It was authorized to pumsh the perpetrators of the crime of

genocide as well as those who committed crimes against humanity."”” It could also

some 20 kilotons of TN'T, killed some 35,000 to 40,000 people immediately and some 70,000 'by the
end of 1945... It has been pointed out that the number of people who died immediately from the
use of each of these nuclear weapons was less than the number of people who died in Tokyo on the
night of March 9-10, 1945 as a result of U.S. bombing raids. This number is estimated at
approximately ~ 100,000.>  (David  Krieger, Nuremberg and  Nuclear =~ Weapons,
< www.nuclearfiles.org/etinternationallaw/ nurembergandnuclearweaponshtml>) David Krieger, "
President of the Nuclear Age Peace Foundation, rightly argues: *I think it is reasonable to speculate
that if the Germans had had two or three atomic bombs, as we did at that time, and had used them
on European cites prior to being defeated in the Second World War, we would have attempted to
hold accountable those who created, authorized, and carried out these bombings. We would likely
have considered the use of these weapons on cities by the Nazi leaders as among the most serious of
their crimes.” (Ibid.)

' Scholars like Luterpacht and Akhurst believed that the Nuremberg Principles do present a
precedent for other tribunals. (See for details: Mubammad Munir, Non-Combatant Immunity in
Ilamic Law and Public International Law, unpublished LL.M. Thesis, Faculty of Shariah and Law,
International Islamic University, Islamabad, 1996. See also: Benjamin B. Ferencz, A Nuremberg
Prosecutor’s Response to Henry Kissinger,
< butp://www.nuclearfiles.org/etinternationallaw/071701responsetokissinger.btm >) It is also worth-
mentioning that the ICTY, ICTR and ICC all accepted and applied the Nuremberg Principles. (See
below.)

% SC/Res/827 (1993)

V9 Statute of the ICTY, Article 2
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punish for the violation of the Geneva Conventions. Moreover, it could punish for

other violations of “laws or customs” of war:**

2.3.2.3 International Criminal Tribunal fb_r Rwanda (ICTR)

In November 1994, the Security Council, after considering the report of the
Secretary General and the reports _of the Special Rapporteur of th_é "UN
Commission on Human Rights for Rwanda, passed a resolution thereby
establishing an ad hoc tribunal 1n Rwanda “for the sole purpose of prqsécuting
persons responsible for genocide and other serious violations of international
humanitarian law committed in the férri_t_ory of Rwanda and Rwandan-cit.i'zens
responsible for genocide and other such _violations committed in the ter'rito4ry of
neighboring States”.”® The Council -also expressed its conviction that “the
prosecution of persons responsible for serious violations of intern'étl;_onal
humanitarian law would enable this aini_ to be achieved and would contrigute to
the process of national reconciliation and to the restoration and maintenance of
peace”. |

The Tribunal was further empowered to try the crime of genocide, crimes) against
humanity and violations of the Geneva Conventions as well as additional Protocols
thereto.™ The Tribunal gave primary importance to the principle of ind_ividual

criminal responsibility as expounded in the Nuremberg Charter.™®

1% Article 3 ' o

1 SC/Res/955 (1994) It is also worth-mentioning that the Council also received a request for this
purpose from the government of Rwanda. ' A

132 Statute of the ICTR, Article 4

18 Article 6
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2.3.2.4 International Criminal Court (ICC)

The ILC successfully completed its wo.r‘k-.on the draft statute for an Interﬂat_ibnal
Criminal Court (ICC) and submitted its report to the General Assembly iﬁ_ ;1.994.
The Assembly made an ad boc and a preparatory committee for the establ}éhinent °
of an International Criminal Court. The .la:tter held its final session 1n March-April
1998 and completed the draft. The Aséémbly in its fifty-second session décided to
convene the UN Diplomatic Conference of Plenipotentiaries on the Establishment
of an International Criminal Court. The Conference was held in Rome, Ital_.y,. from
15 June to 17 July 1998. The task was to finalize and adopt a conventioﬁ.'on the
establishment of an International Ceriné.i Court. |

The Rome Statute is an important develépment in the enforcement of the THL. It
provides for an agreemenf between the state-parties 1O bring the Coprﬁ into
relationship with the UN.™ The Court Hés international legal personality.™ Tt has
permanent seat at Hague, the Netherléx;d.«;.“‘6 The Court has jurisdictioﬁ to uy
genocide, crimes against humanity, war crimes and aggression', although
jurisdiction on the crime of aggression has been restricted by some conc.l.itio'ns188
and 1t seems as if there is no possibility,' in’_the near future for the Court to-j try an
individual under this heading.' | |

The Court has no retrospective jurisdicti_ol.l."’0 Unlike the Statute of the IC]J, state-

P! The Court may -exercise

parties are deemed to have accepted jurisdiction.
jurisdiction even on non-parties if one or more of the following States are Parties

to this Statute or have accepted the jurisdiction of the Court:

¥ Rome Statute, Article 2

¥ Article 4

1% Article 3

¥ Article 5 (2)

"% Articles 121-23 ,

" Sir Franklin Berman says: “[Tlhe subject-matter jurisdiction of the ICC covers three heads - or
perhaps it is three-and-a-half, though some would certainly like to say four. The three heads are
genocide, crimes against humanity and war crimes; the extra ‘half’ is aggression,” (ICC and the Use
of Force, p 483) _ o

% Article 11 :

1 Tbid.
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.. The State on the territory of which the conduct in question occurred or, if
the crime was committed on board a vessel or aircraft, the Sfaite of
registration of that vessel or aircmlf_t;v

ii.  The State of which the person accused of the crime is a national.™”

The Statute declares the following cases as inadmissible:

“a) The case is being investigated or prosecuted by a State wh_ich' has
jurisdiction over it, unless the State is unwilling or unable genuinely to carry
out the investigation or prosecution;

b) The case has been investigated by a State, which has jurisdiction over it and
the State has decided not to prosecute the person concerned, unless the decision
resulted from the unwillingness or inébility of the State genuinely to prosecute;
c) The person concerned has already been tried for conduct, which- 1s the
subject of the complaint, and a trial by the Court is not permitted under a__rficle
20, paragraph 3; .

d) The case 1s not of sufficient gravity to justify further action by the Court.”” *

The Court shall primarily apply the lrulcﬁs of the Statute.” Then, treé.t.i.es and
principles and rules of international law, “where appropriate”, shall be applied,
including the “established principles of international law of armed conﬂ_i.ct”.195
Finally, the “general principles of law derived by the Court from national lav;Vs of
legal systems of the world” may also be apphed“ The Court may also apply the

rules as expounded in its previous decisions.”

%2 Article 12 (2)

" Article 17

% Article 21 (1) (a)
5 Article 21 (1) (b)
1% Article 21 (1) (c)
7 Article 21 (2)
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CHAPTER III: |
LEGITIMACY OF ARMED LIBERATION STRUGGLE o

3.1 MEANING AND NATURE OF LIBERATION STRUGGLE

3.1.1 Defining Liberation Struggle

Opposition to government or state functionaries may be eitherthrough political
means or through the use of violence. Then, the goal may be either '.coix.nplete
independence from the state or it may be aimed at changing the governmental
authorities or policies. Now, where should it be called a “liberation struggle

Dr. Muhammad Hamidullah has ngep the following classification of the different

stages of violent opposition to state or governmental authorities:

i.  If it is directed against certain acts of government officialé, and no
revolution is intended, we call it as insurrection. The punishment b_eAlo.ngs to
the law of the land... f
i. If the insurrection is intended to overthrow the legally established
government on unjustifiable grounds, we call it mutiny. |
iii. On the other hand, if the insurrection is directed against a gove_fnment
established illegally, or which has become illegal for its tyranny, fve may
term the agitation a war of delivémnce... L
wv. If the insurgents grow more powerful to the extent of occupying some
territory and controlling it in defiance of the home government, we have a
case of rebellion... |
v. If the rebellion grows to the proportion of a government equ’éln to the

mother government, and hostilities continue, we may term it a civil war.”*

' Dr. Muhammad Hamidullah, The Muslim Condm‘t of State (Sh. Muhammad Ashraf Pubhshem,
Lahore, 1945), pp 167-68
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It is obvious that the first, and some méy suggest that the second as well, of these
stages cannot be called “liberation struggk:”. _ | o
Bard E. O’Neill, Professor of Internatibna.l Affairs at the National War College,
Washington, D.C., has given another cla:ssification, which seems more useful for

our purpose here.” He defines insurgency in these words:

“A struggle between a non-rulix'lg} group and the ruling authorities in which
the non-ruling group consciously uses political resources (e.g., organizational
expertise, propaganda, and demonstrations) and wiolence to Adje'stroy,
reformulate, or sustaia the basi$ of legitimacy of one or more aspects of

politics™

He uses the word ‘legitimacy’ “to determine whether the existing aspects of bolitics
are considered moral or immoral - right or wrong - by the population or selected
elements thereof. And by ‘aspects of politics’ he means “the political co_n_iﬁiunity,
the political system, the authorities and policies.™ |

The political community “is, for the most part, equivalent to the s?:}a'te."’_5 The
political system means “the salient values, rules, and structures that make up the
basic framework guiding and limiting -the making and execution of binding
decisions.™ Values are “general ideas of the desirable”, such as equality, liberty and
individualism, whereas rules encoufage desired patter of behavior" such as

“prohibition of private property” which supports the value of equality.”’

* Bard E. O’Neill, Insurgency and Terrorism - Inside Modern Revolutionary Warfare, (Brassey’s (US),
Inc., New York, 1990); See for further details: Mao Tse-tung, On Guerrilla Warfare, trans. Samuel
B. Griffith, (Fredrick A. Praeger, New York, 1962); Edward E. Rice, Wars of the Third Kind,
(University of California Press, Berkeley, 1988); Bernard B. Fall, Streer without Joy, (Stackpole
Books, Harrisburg, 1963); Ted Robert Gurr, Why Men Rebel?, (Princeton University Press,
Princeton, 1988) S :

* Insurgency and Terrorism, p 13

* Ibid.

> Ibid.

¢ Ibid., p 14

7 Ibid.
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Some groups may consider specific individuals illegitimate because their behavior is

inconsistent with existing values or because they are considered corrupt,

ineffective, or oppressive. If this were fhe case the insurgents would try to ;eize the

top decision-making offices without cﬁanging the system.® Finally, insurgents may

resort to violence to change existing soctal, economic, or political policies that they

believe discriminate against particular groups in the population.’

After defining insurgency and explaining its nature Professor Bard n_iqves to

classify insurgency into different typésl on the basis of the ultimate gcé.l of the

insurgents. He has classifies insurgency into seven kinds: ' .' |

1) Anarchist: It is the one in whichi the insurgents “wish to elim,iriafe all
institutionalized political armngeniénts because they view the superor&inate-
subordinate authority relationships associated with them as unneccssétﬁ and
illegitimate.” | |

2) Egalitarian: Egalitarian insurgency seeks “to impose a new system based on the
ultimate value of distributional éqliélity and centrally controlled structures
designed to mobilize the people and radically transform the social structure
within an existing political commﬁrﬁty.” |

3) Tradiuonalist: “Traditionalist inéurgénts also seek to displace the political
system, but the values they articulate are primordial and sacred ones, rooted in
ancestral ties and religion... Within the category of traditionalist insurgérits one
also finds more zealous groups seeking to reestablish an ancient political system
that they idealize as golden age. We refer to this subtype as reactionary-
traditionalists.” o '

4) Pluralist: “The goal of pluralist insurgents is to establish a system in thph the
values of individual freedom, liberty, and compromise are emphasized and in

which political structures are differentiated and autonomous.”

$1bid., p 16
’Ibid., p 17
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5) Secessionist: “Secessionists renounce the political community of which they are
formally a part. They seek to withdraw from it and constitute a gew and
independent political commumty

6) Reformist: “{R]eformists want more polmcal social, and economic beneﬁts for
their community, system, or authorities. They are primarily concerned with
the existing allocation of political.aind material resources, which theyl consider
discriminatory and illegitimate. [} Insurgents who demand autonomy, as
opposed to separation, fall within this category.”

7) Preservationist: “[Tlhey are essen;i:;lly oriented toward maintaining ;}ie .status
quo because of the relative political, economic, and social privileges they derive
from it. Basically, preservationist ihsurgents seek to maintain the existing
political system and policies by engaging in illegal acts of violence against non-
ruhng groups and the authorities who are trying to affect change.”

While there may be the personal b1as of the scholar in this class1f1cat1on, but 1t

indeed is a useful classification, which helps understand the nature of insurgency.

We may, however, express one observauon here. These seven kinds of insurgency

are not exclusive. They may cut across and there may be overlapping in some cases.

For example, a secessionist insurgency fnay well be pluralist, or egalitarian for that

matter. Professor Bard himself observes:

“The type of political system .,'that‘ secessionists would establish _iraries
between groups. The Sikhs in India and most of the Kurds in 1_raq, for
example would no doubt opt for a traditional system, while the Eritrean

Popular Liberation Front favors a Marxist-egalitarian system.”"

Hence, we deem it better to divide insurgents into two broad categories:
a) Those who want to secede from a pohucal community, or in other words, who

want the “first level’ of self—determmauon, and

" Ibid.
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b) Those who want changes in the pohucal system, authorities or policies’ w1thout
opting for separation from the pohucal community. It means that these people
want ‘second level’ of s_elf-determmau_on.

Hence, among the seven types describi:d by Professor Bard it is only secessionist

insurgency that can be equated with “liberation struggle”.

3.1.2 Means of Violence in Liberation Struggle

Now, what are the means adopted by insurgents, particularly secessionists; _for the
achievement of their goal(s)? As indicated above, there are two broad categories of
means, which insurgents use: political resources and violence. We will n_c;f go into
the factual question as to which one of these means is better for the achievement of
goals. Rather, we will confine our study to the legality of the use of these iﬁeans.“
For this purpose, however, we will give a brief description of the different ‘modes’
of violence used by insurgents. |
Professor Bard identifies three forfﬂs' of warfare about insurgents; namely,
terrorism, guerrilla war and conventional war.” He defines terrorism. in the

following way:

“Terrorism is a form of warfare in which violence is directed primarily

against non-combatants (usually unarmed civilians), rather than operational

military and police forces or economic assets (public or private).”"

! For details see: Ibid., pp 23-28

¥ 1bid., p 24 '

" 1bid. We will analyze different definitions of terrorism a bit later in this Chapter. (See Section
3.2.3.2 below.) Professor Bard further observes: “There actions are familiar, consisting of such
things as assassinations, bombings, tossing grenades, arson, torture, mudlation, hijacking, and
kidnapping... Although such terrorism has generally occurred within the borders of the state whose
community, political system, authorities, or policies have become the focus of insurgent violence,
there has been an increasing tendency since the mid-1970s to strike at targets outside the country.
Because these acts are carried out by autonomous, non-state actors, they have been referred to as
transnational terrorism to distinguish them from similar behavior on the part of mdmduals or
groups controlled by sovereign state (international terrorism).” (Ibid.)
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The most familiar kind of violence used by insurgents has been guerrzlla warfare.
The essence of guerrilla warfare is. hlghly mobile hit-and-run attacks by
moderately armed groups that seek to harass the enemy and gradually ‘e_rode his
will and capability.”" | | -

Mao Tse-tung, the Chinese guerilla lege}:d, described the guerrilla tactics in these

words:

“Guerrilla strategy must be bésed primarily on alertness, mobility, and
attack. It must be adjusted to the enemy situation, the terrain, the existing
lines of communication, the relative strengths, the weather, ‘and the
situation of the people... In guerrilla warfare, select the tactic of seeﬁing to
come from the east and attacking from the west; avoid the solid, af;ack the
hollow; attack; withdraw; delj;»fer a lightning blow, seek a lightning
decision. When guerrilla engage a stronger enemy, they withdraw when he
advances; harass him when he Stops; strike him when he is weary; pursue
him when he withdraws. In guerrilla strategy, the enemy’s rear, flanks, and
other vulnerable spots are his vital points, and there he must be harassed,

attacked, dispersed, exhausted, and annihilated.””

Guerrilla warfare differs from terrorism because its primary targets are the
Y . ' . . - -

government’s armed forces, police or their support units and, in some cases, key

economic targets rather than unarmed civilians.

As Professor Bard observes, “like terronsm, guerrilla warfare is a weapon of the

weak.” It is decisive only where the government fails to commit adequate resources

to the conflict. In many cases, therefore, to achieve success it has been necessary to

¥ Ibid., p 25
 Mao Tse-tung, On Guerrilla Warfare, trans. Samuel B. Griffith, (Fredrick A. Praeger, New York,

1962), p 41. See on the attributes of guerrilla Warfare Julian Paget, Connterinsurgency Campaigning,
(Walker and Co., New York, 1967), p 15.
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combine guerrilla warfare with terrorism or to make a transition into the

conventional warfare, i.e., the direct confrontation large units in field. '

3.1.3 Forms of External Support to Liberation Struggle
It would not be out of place to discuss briefly tﬁe different forms of eﬁernd
support that different states provide to h'bgration struggle.
There are four kinds of support that 6thcr states and organizations may p_rdvidc to
liberation struggle, namely, moral, dipldmatic, material and sanctuary.” o
Moral support denotes private and public statements that “indicate sympathy” for
liberation struggle in general terms.™ There may be emphasis on grievances, which
justify recourse to violence. Moral sﬁpéort may be in the form of attaéking the
oppressors for denying political rights.. Tt may take the form of praising thé:coufage
of the insurgents. |
Diplomatic or political support goes.a step further insofar as it is ﬁarkéd by
“explicit and active backing for the ulumate goals of insurgents in d1plomat1c
arena.”” It is not necessary that ‘moral and diplomatic support be given
simultaneously, although it is often the case. '
Material support consists of tangible resources that are either used on beh_aﬁ of the
insurgents or given to them directly; It is not confined to military-related
resources. Non-military material support includes financing, provid_iné- basic
necessities and supply or use of radio lsfca.tions as well as political, ideold_giéé.l and
administrative training.” | o

Sanctuary plays a very important role in insurgency. Bernard B. Fall observes:

' Insurgency and Terrorism, p 26 '

" See for details: Ibid., pp 111-24; Edward E. Rice, Wars of the Third Kind, pp 79-80; Bernard B Fall,
Street without Joy, pp 294-95; Ted Robert Gurr, beyMen Rebel?, pp 269-70.

¥ Insurgency and Terrorism, p 114 '

¥ 1bid., p 115

¥ 1bid., p 116
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“In brutal fact, the success or faﬂhre of all rebellions after World War II
depended entirely in whether the active sanctuary was willing and able to

perform its role.”

3.2 INTERNAL OR INTERNATIONAL ISSUE?

After understanding the meaning and né._ture of liberation struggle we wﬂl now
turn to the legal questions that must be solved for having a clear idea ab’oﬁt the
legitimacy or otherwise of armed hberauon struggle. The very. first quesuon 15
whether or not liberation struggle is an “internal” affair of a state? .

It, indeed, is well established 1n mtcrnauonal law that liberation struggle is not an
“internal” issue. The argument for this is threefold

Firstly, there are several resolutions of international organizations, especmlly the
UN General Assembly, which make liberation struggle an international; rather
than an internal, issue. So, for instance, the Declaration on Granting of Independence
to colonial Territories 1960 categorically condemns colonialism and all forms of

alien domination.

“The subjection of people to alien .subjugation domination and exploitation
constitutes a denial of fundamental human rights, is contrary to the Chapter of
the United Nations and is an impediment to the promotion of world peace and

co-operation.”?
It also calls for an immediate end to colonialism.
“Immediate steps shall be taken, in Trust and Non-Self-Governing Territories

or all other territories, which have not yet attained independence, to transfer all

powers to the people of those territories, without any condition or

 Street without Joy, p 294

* Declaration on Granting Independence to Colomal Peoples and Territories (GA/Res/ 1514 Xv)
(1960)), Section 1
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reservations, in accordance with their freely expressed will and desire, without
any distinction as to race, creed or color, in order to enable them to enjoy

Q

complete independence and freedom.™”
It also extends the scope of the self-deternﬁnation beyond context to all people.

“All people have the right to self-determination; by virtue of that right they
freely determine their'political status and freely pursue their economic, social

and cultural development.™”*

The Resolution also condemns different ‘excuses’ for delay in the process of

independence.

“Inadequacy of political, economic, social oreducational preparedness should

never serve as a pretext for delaying independence.””

So is the case with several other General Assembly regulations, as we 'ﬁot_ed 1n
Chapter I. It means that self—determi_nﬁtion is, now, an international, rather
‘global’, issue. B

Secondly, there are some classes of i)eople for whom this right is specificany
recognized by the international community. These are, firstly, people living under
colonial or alien domination. Secondly, those for whom Security Cdupdl has
recognized this right, e.g., for the people of Kashmir, Palestine and East Timor.
Self-determination at least for this class of .people is not an internal affair of a state.
Thirdly, it is also an accepted norm that liberauion struggle is a conﬂict of

international nature and not an internal dispute of the nature of civil war.”

2 1bid., Section 5
 1bid., Section 2
% 1bid., Section 3
% Article 1(4) of the Additional Protocol I to the Geneva Conventions
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3.3 SELF-DETERMINATION ANDTHE USE OF FORCE

Use of force the right of self-determination can be seen from three different,
though interrelated, perspectives. First, can a government of a state use force
against people striving for self-determination? Second, if force is used against these
people, legally or otherwise, do they have the right to take up arms and QSe force
for vindication of their right to self-determination? Third, can other states:_prbvide

military support to these people?

3.3.1 Use of Force to Deprive People of their Right to: Self-
determination | o ﬂ
During their fight against colonial oppression several communities took up arms
and liberation struggle took violent férﬁi in different territories. One reason for
this phenomenon was that the colonial or occupying power was, in most of the
cases, unwilling to acknowledge the right of Self-determination for ther_ﬁ; As we
noted in Chapter I, the international cémmunity recognized this fact and there was
a flow of several resolutions in the UN General Assembly on this issue. These
resolutions not only ackanowledged thé fundamental nature of the right of self-
determination for all people, especially" those under colonial or any form of alien
domination, but also declared in unequi{rocal term that use of force against people
striving for self-determination is absolutely illegal.

Hence, people having the first ‘level’ of the righ£ of self-determination Canﬁot be
deprived forcefully form the exercise. of their right to selfdetermiﬁation
governments cannot take the plea that it is their ‘internal affair’. This has been
explicitly laid down in several General ’Assembly resolutions. For insténée, the
Declaration on Granting Independence to Colonial People and Territories 1960 says
that denial of the right to self-determination result in “increasing conﬂicté”‘, ﬁvhich

“constitute a serious threat 1o world peace.” It categorically says:
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“All armed action or repressive measures of all kind directed against depehdent
people shall cease in order to enable them to exercise peacefully and freely their
right to complete independent, and the integrity of their national territory shall

be respected.””
Similarly, the Declaration of the Principles of International Law 1970 says:

“Every State has the duty to refrain form any forcible action which'deprives
peoples referred to in the elaboration of the principle of equal rights'an'd self-
determination of their right to self-determination and freedom and

independence.””

These resolutions are evidence of customary international law.” It means that this
prohibition binds even those states, which voted against these resolutions because
customary law binds all states.® | -

As for as people having a ‘second ievél’ of the right of self—determin:iti'o.n are
concerned it is true that states can, and do, take the plea that the matféf comes
within their internal affairs in which no state or organization should Aiﬁt'e:rfere.
Some take this stance even when civil war breaks out in the state. But it is equally
true that the growing concern in inte}national community about fundamental
human rights as well as increasing pressure over governments to take conéreté«steps{’
for the protection of the rights of minorities are great impediments to the excessive

use of force against these people.”

% Section 4

** Section 1

# International Law, pp 46-47

* Ibid. . B

*' See generally: Thio Li-ann, Resurgent Nationalism and the Minorities Problem: The United Nations
and the Post Cold War Developments, (2000) 4 SJIL, pp 300-61. As discussed in the previous-Chapter,
some states even claim to have a ‘right’ of humanitarian intervention in cases of a government’s
excessive use of force against its own population. Others see a ‘threat to the peace’ in such situations
and claim that enforcement action by the Security Council under Chapter VII becomes necessary.
This is important because the UN General Assembly has several resolutions acknowledged the fact
that denial of the right to self-determination results in “increasing conflicts®, which “constitute a
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After the breakup of the former Yugoslavia and the USSR several entities, which
were previously federating units in large 'states, claimed statehood. The Eu:opean
Community (EC) issued its ‘Guidelines on the Recognition of New States in
Eastern Europe and the Soviet Union’ and also a_‘Declaration on Yugoslavxa’ *In
these, the EC indicated its approach to the recognition of new states arising out of
the turmoil in Eastern Europe. Interéstingly enough, the EC put' forward
requirements for recognition that went far beyond the conditions of Asta;ehood
found in the Montevideo Convention.33 Thus, recognition was to be depeﬁdeht on
respect for established frontiers, respect for human rights, guarantees of mmonty
rights, acceptance of nuclear no-prohferauon and a commitment to settle d1sputes
peacefully. This does not necessarily mean that the EC suggested additional
conditions for statehood.™ But it does show the growing concern in the
international community about protection of minorities’ rights. It proves tfl_elpoint
that states are no more deemed free to use force against their own population.
Hence, the conclusion is that states cannot use force even against people 'h_aving
second level right to self-determination. States are duty bound to ensure proféction

of rights of minorities.

serious threat to world peace”. We have already ; noted that a “threat to the peace” in the sense this
phrase is used in Art 39 can be form internal affairs of a state, which in turn means that interference
by international community becomes not only legitimate but also necessary. It thus becomes an
exception from the prohibition of interference in the internal affairs of the states. Moreover, even if
a government uses force against its own population it is bound to act within the parameters of the
Geneva Conventions and Additional Protocols thereto.

% See for details (1991) 62 BYIL 559 o

* Article 1 of the Montevideo Convention on the Rights and Duties of States, 1933 put the
following four conditions for statehood: permanent population, defined territory, govemment and
capacity to enter into relations with other states.

* Martin Dixon says: *Possibly, the point was that the EC would not treat a territory as a state
until such conditions and concerns were met. (Intmuztwnal Law, p 123)

114



3.2.2 Supporting the people in Vindication of Their Right ﬁq Self-
determination B '
3.2.2.1 The Legality of Support .

The resolutions the General Assembly also acknowledge the legitimacy of'sﬁpport
by other states to people striving for self-determination. Thus, the Declaration of

the Principles of International Law 1970 sa}?s:

“In their action against, and resistance to, such forcible action pursuit of the
exercise of their right to self-determination, such people are entitled to seek and
to receive support in accordance with the purposes and principles of the

Chapter.””

But it should not be taken as a free liéénse to instigate seditionist tendénties in

other states nor should it be used as téo_l for intervention in the internal affaires of

other states.”® What, then, is meant by.the right of the people striving for self-

determination” to seek and receive support *? The Consensus Definition of Aggresszon

1974 puts two conditions for the legality of such support:

» That it should not violate the UN Charter; and E

> That it should be in accordance with the Declaration of the Principles of
International law 1970. _ k |

The UN Charter recognizes the right‘ of self-determination, as do all the orgﬁns of

the UN. But the Charter does not specifically mention any mode for vindicating

this right nor does it mention any particular mode by which other states can help

the people striving for this right. It does, however, mention the principle_' of non-

interference in the internal affairs of other states.

* Section 1 : :

* Thus, Declaration goes on to say: ‘Every state has the duty to refrain from orgamzmg or
encouraging the organization of irregular forces or armed bands including mercenaries, for
incursion into the territory of another stawe...  Lvery state has the duty w refrain from
organization, instigating, assisting or participating in acts of civil strife or terrorist acts in another
state or acquiescing in organized activities within its territory directed towards the commission of
such acts, when the acts referred to in the present paragraph involve a threat or use of force.” (Ibid.)
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It means that according to the UN Charter support to liberation strugglé 'yvill be
legitimate if it does not amount to ih;érferencc in the internal affairs of other
states. This is a negative statement and, hence, remains quite obscure.

Similarly, the referred to Declaration: acknowledges the legitimacy of liberation
struggle and of support thereto, but -Sirhultaneously it mentions the principle of
non-interference. And in the end it clearly states that all principles the ri}gntioged
in the Declaration are correlative and should be construed jointly.”

Thus, on the one hand is the legitimacy of liberation struggle and of support to it,
and on the other is the principle of non-interference. The same is the case with the
Resolution against State Terrorism 1 9_84 and Resolution to Prevent International
Terrorism 1989.”® What, then, is the wa}f out of this dilemma?

We noted above that liberation struggle in case of people having right of ‘first level’
self-determination is not ‘internal affaif. So, supporting these people would not
amount to interference in the intemai affairs of other states and, hence, it ..vevould
neither violate the Declaration of the principles of International Law nor the UN
Charter as such. It will, therefore, be in‘-éonformity with the Consensus beﬁnition
of Aggression as well. A T

Is it true of moral and diplomatic support only or of military support as well?
What about the different kinds of support to people having right of ‘second level’
self-determination because supporting them apparently amounts to interfereﬁce in

the internal affairs of states?

¥ *In their interpretation and application the above principles are interrelated and each principle
should be construed in the context of the other principles. Nothing in this Declaration shall be
construed as prejudicing in any manner the provisions of the Charter or the rights and dutes of
Member States under the Charter or the rights of peoples under the Charter, taking into account
the elaboration of these rights in this Declaration... The principles of the Charter which are
embodied in this Declaration constitute basic principles of international Law, and consequently
appeals to all states to be guided by these principles in their international conduct and to develop
their mutual by these principles in their international conduct and to develop their mutual relations
on the basis of the strict observance of these principles.” (Sections 2 and 3 of the said Declaration)

* Alex Obote-Odora observes: “The main problem with the 1989 General Assembly Resolution is
that it tried to accommodate the conflicting views of the developed and developing countries in a
single document. The result is that neither terrorism was defined, nor adequate legal constrains
were placed on actions of national liberation movements.”
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3.2.2.2 Military Support

As noted above, there 1s none denymg the legitimacy as well as legality of moral
and diplomatic support to the people having the ‘first level’ right of self-
determination. But material and militafy support to these people is a contentious
issue. While most of the developmg countnes have been pers1stently claunmg
legitimacy for military support to these people, it has been denied by the developed
states. This is evident from the debates on the definition of terrorism.’ However,
there is almost a consensus that forcef_dlly depriving these people from théir right
to self-determination amounts to a ‘th_f_é_at to the peace’. I, therefore, - ipstifies,
rather necessitates, action under Charter VI of the UN Charter. Enforeement
action can be taken against the state using force against these people. This was the
basis of the UN action in East Timor. | __

So, a safe conclusion would be that military support to these people eould be
provided by the international community through the expression of its vull 1 a
resolution of the UN Security Council or General Assembly authorizing the use of
force. Unilateral use of force for their;:support is sill not allowed by international
law. Such use of force may not amodnt o interference in the internal affairs of a
state, as it is not an internal issue, but. it would violate another basic pﬁhciple of
international law, namely, the general 'pfo'hibition on the threat or use of force. If
these people are deprived forcefully then.m.ilitary action under the authofiey of the
UN can be taken against the state resorting to the use of force.” .
Military support to people having ‘seeopd level’ right of self-determinatioln-would
amount to interference in the internal affairs of a state and would consdfute the
crime of ‘indirect’ aggression. Some states would deny the legality of diplot'n'atjc or
even moral support to these people. However, the growing codcern 1n

international community about the protection of human rights, especially for

bl

% See Section 3.2.3.2 below.

*% Some states clime the right of humamtanan intervention’ in such a situation, which may, in their
opinion, amount to humanitarian catastrophe. But we concluded in the previous Charter that
international law in its present shape does not allow unilateral use of force in the name of humamry
or on behalf of the international community.
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minority groups, would make it legitimate 1o give them moral and diplomatic

support.

3.2.3 Use of force to Vindicate the Right of Self-determination
3.2.3.1 The Question of Legitimacy |

The developed countries were unwilling to acknowledge the legitimacy of such use
of force. They took the plea that legitimizing such use of force would not only
amount to disruption in the international system by instigating tendencies in
different parts of the world but would also lead to interference in the :'infernal
affairs of other states.”” That is the reason why we see strong emphasis on the
principle of non-interference in the General Assembly regulations on _thé issue.
They also took the plea that giving legitimacy to use of force for liberation would
amount to legitimizing some kind of terrorism on subjective basis. Herein i_comes‘0
the issue of terrorism and liberation struggle and of distinction between them and
the matter becomes more complicated."é

The developing states, on the other han'd,. were of the opinion that distinction must
be made between terrorism and liberation struggle. Their emphasis was more on
the freedom and liberty of people than gjﬁ preservation of the system. |
Resolutions in the General Assembly were a kind of compromise between these
two different, rather conflicting, opinio_hs. Thus, these resolutions emphasize the

principle of non-interference. They also condemn instigating seditionist tendencies

* Professor Bard analyzes the positions of the super powers with regard to liberation struggles in
the third world in this way: “Although some of these countries achieved independence peacefully,
others such as Vietnam and Algeria underwent a long period of violent conflict. In cases where the
anti-colonial insurrections were led by Marxist parties (e.g;, Vietnam and Malaya), the prevailing
perception of the bipolar interpational structure of power led to fears that victories by the
insurgents were tantamount to losses for the West, due in part to the fact that international struggle
for power was considered a zero-sum game. Within this context, the policies of the West in general
and the United States in particular were widely séen as oriented toward, or actively supporting, the
status quo, while the Soviet Union and its allies were perceived to have the revolutionary mission of
upsetting the existing order and structure of power.” (Insurgency and Terrorism, pp 2-3)

* Israel, an ally of developed countries, and mindful of the activities of the PLO and Syria’s support
for it, argued before the UN Ad Hoc Committee on Terrorism that the proposed conference to
differentiate terrorism from action taken by national liberation movement is an attempt “[tlo
legitimize and justify terrorism by distinguishing between permitted and forbidden terrorism.” ()
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in other states. But simultaneously they give legitimacy to the peoples’ striiggle for
vindication of their right to self-determination. They also explicitly legitimize
support to such people. Perhaps, the key resolution for analysis 1s the Consensus
Definition of Aggression.® | |

This Resolution defines ‘aggression’ az.ld»there by facilitates the task of the :Seéurit)'
Council in determining, under Article 39 of the Charter, whether or not '{n act of
aggression has been committed by a state. It gives a long list of acts that _c_ohsfitute
aggression. Again, like other resolutions;_ it also emphasizes “the duty of states not
to use armed force to deprive people of their right of self-determination, frf:edomﬁ
and independence”, while at the same time prohibiting the use of force “to diSrupt
territorial integrity”. It, however, gives exception to liberation struggle-- from the

definition of aggression, which is very important.

“Nothing in this Definition, and in particular article 3, could in.éﬁy way
prejudice the right to self-deférfnination, freedom and independépce, as
derived from the Charter, of péoples forcibly deprived of that right and
referred to in the Declaration on Principles of International Law cohcérning
Friendly Relations and Cooperétion among States in accordance with the
Charter of the United Nations, particularly peoples under colonial and racist
regimes or other forms of alien dé_minatio_n: nor the right of these peoples
to struggle to that end and to seck and receive support, in accord-ancq with
the principles of the Charter and in conformity with the above-mentioned

Declaration.™*

Hence, use of force for the right of self-determination will be legal if the foll_owing

three conditions are fulfilled, namely:

© GA/Res/3314 (XXIX) (1974)
“ Article 7 of the Definition

119



1) That those who resort to the use of. force for this purpose must be ;1.'1nder
colonial, racist, or any other form of alien domination. This simply. means
people having the first level of the right to self-determination. |

2) That resort to the use of force can be made only when they are forc1bly
deprived of their night to self—determmauon The same is true of the r1ght o
seek and receive external military support in this regard

3) That the use of force must be within the constraints of mternauonal law,
particularly the UN Charter and the Dcclamtion on Principles of International

In the previous Chapter, we discussed the details of the general const_raiﬁts of

international law - both the jus ad bellum and jus in bello. The UN Charter

specifically contains some provisions about unilateral use of force and these have
also been elaborated in detail in the previous Chapter. The most importan.t.o.f these

constraints are:

A\ Y4

The initial general prohibition of the use of force;

Pacific settlement of disputes;

\%

Non-interference in the mternal affa1rs of states; and

v

Unilateral force to be used only in excepuonal circumstances of self—defense and
that too within the constraints of necessity and proportion. |
The same is true of the Declaration on tb(; Principles of International Law.
It is obvious that the first three conditiégs are met with when some peop_lg;_i who
are forcibly deprived of their right to self-_determination take up arms agaiﬁé; their,
oppressors. It means that the law of resort to war is not violated in such c'_aseé_; The
liberation movements must, however‘,'a_bide by the law of conduct of '.War. The
most important constraints of intcmaﬁdhal humanitarian law as discussed in the
previous Chapter are:
o Inviolability of civilian and non-combatant population and property; |
a The principle of proportionate use of force;
a Protection of the wounded, sick, ameliorated and captured combatants; and

a Restrictions on the means and methods of warfare.

120



It is the violation of any of these norms that turns liberation struggle into

terrorism.

3.2.4 Liberation Struggle and Terrorism

3.2.4.1 Defining Terrorism

Terrorism has no consensus dcfinitioﬁ,'_which is why one man’s terrorist is
another’s freedom fighter. It is ironical to see that there are several resolutions of
the UN General Assembly and Security Council-condemning “terrorism in'all its
forms and manifestations™ and recently an “International Coalmon agamst
Terrorism” has been formed, which is determmed to fight a “relentless war against
terrorism™*, and yet there is no consensus definition of terrorism. Even the UNO,
NATO, OIC, Arab League and other Qfganizations, which condemned the 9/11
attacks as “terrorist attacks® and favored the US “war against terrorism” in
Afghanistan, could not formulate a definition of “terrorism”. Perhaps, the- most
important reason for the lack of consensus over definition of terrorism is the
difference of approach in the views .of the developed and developing‘stétes as
pointed earlier. For the purpose of objective study, we will analyze some
definitions of terrorism given by differeﬁt scholars. After this the definitions of
terrorism given by municipal laws of different states will be studied. Finally, we
will have a look at the efforts to define terrorism at international level.

The Islamabad Policy Research Institute (IPRI)’s research paper on terrorism"

defines terrorism in this manner:

“Simply stated, terror is extreme or intense fear, a psychological. state,
which combines the physical and mental effects of dread and insecurity.
Terrorism, thus, implies a system or concept, in which terror is applied to

cause fear, panic, and/or coercive intimidation to exert direct or indirect

* See, for instance, SC/Res/ o

* Speech of George W. Bush, the US President, The News International, Islamabad, September 18,
2001

¥ Rafiuudin Ahmed, Fasahat H. Syed et al, “Terrorism”, (IPRI Islamabad, 2001) p 3
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pressure to achieve political objectives. Invariably, the [common] people are
the main target and the means erﬁployed are frequently violent, though not

necessarily extreme or excessive.”

Amongst the widely accepted definitions is the one offered by Yonah Alc_i;;dndcr.

He defines terrorism as:

“The use of violence against random civilian targets in order to intimidate
or to create generalized pervasive fear for the purpose of achieving political

»48

goals.
Professor Bard gave the following definition:

“Terrorism is a form of warfare in which violence is directed primarily
against non-combatants (usually unarmed civilians), rather than operational
military and police forces or economic assets (publié or private)... Their
actions are familiar, consisting of such things as assassinations, Bombmgs,

tossing grenades, arson, torture, mutilation, hijacking, and kidnapping...””

He describes different forms of terrorism in the following way:

“Although such terrorism has generally occurred within the borders of the
state whose community, poh'tical system, authorities, or policies have
become the focus of Lusurgent. violence, there has been an igcr_éasing
tendency since the mid-1970s to strike at targets outside the coﬁntry.

Because these acts are carried out by autonomous, non-state actors, they

* See, for details, Alex Obot-Odora, Defining International Terrorism (hereinafter referred to as
Defining International Terrorism), E Law - Murdoch University Electronic Journal of Law, vol.6,

no 1, March 1999. < http://pandora.nla.gov.au/parchive/2001/22001-Feb-
26/www.murdoch.edu.au/elaw/issues/vénl/obote-odoraél_notes.html>.
* Insurgency and Terrorism, p 24 :
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have been referred to as transnational terrorism to distinguish them' from
similar behavior on the part of individuals or groups controlled by

. . . 3 . 50
sovereign state (international terrorism).”

It follows that terrorism has certain common features even if it is commitf@:d by
state or sub-state groups. The act remains the same in essence even if the target is
outside the state in which the terrorists had their cells. These definitions give the
following ingredients of terrorism: |

e Violence, or use of force; |

e Generalization of the effects of violence®';

e Civilian target; and |

e Political objective(s). |
Higgins highlights another important Lngrédient of terrorism, namely, the ‘illégality

of the use of force.

“Terrorism is merely a convenient way of alluding to activities, whether of
states or of individuals, widely disapproved of, and in which either the

methods used are unlawful, or the targets protected, or both.»

It means that the use of force is in such a manner that 1t either violates the jus ad
bellum or the jus in bello. This definition also points out that the perpetrators of
terrorism are not necessarily individuals or sub-state entities. Even states can, and

do, indulge ia activities that amouat to terrorism. It is worth-mentioning here that

*Ibid. : : S

* Richard Clutterbuck has also emphasized the element of generalization of effects. He explains
why most of the time civilians are target of terrorism. “An ancient Chinese proverb tells it all: Kill
one to frighten ten thousand... Xilling a soldier_' does not frighten his ten thousand comrades. On
the contrary, their reaction is to urge their officers to lead them out with their guns to find the
killer. But if a member of a family is killed by political terrorists on the street outside his home,
everyone on that street is in terror lest it happens to them.” Thus, according to this theory:
“Terrorism 1s theatre; it is aimed at the audience rather than at the victim.” (Defining International
Terrorism, supra note 51)

> Tbid.
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in the Draft Code on Peace and Security of Mankind, prepared by the ILC, terrorlst
acts” formed part of the definition of “ aggression”. The definition of aggressmn
included, inter alia, “the undertaking or encouragement by the authoritics of a state
of terrorist activities in another state”.” . -

James M. Poland also points put almost the same ingredients of terrorism.

“The premeditated, deliberate, systematic, murder, mayhem and
threatening of the innocent, to create fear and intimidation in order to gain

.. . . : o
a political or tactical advantage, usually to influence an audience.”

Brian Jenkins, in his down to earth approach, explains the ingredients of terrorism

in this way:

“All terrorist acts are crimes. Many would also be violations of the rules of
war, if a state of war existed. All involve violence or the threat of viplence,
often coupled with specific demands. The targets are mainly civiliane. The
motives are political. The actib_ns generally are designed to ‘achieve
maximum publicity. The perpeerators are usually members of an organized
group, and unlike other criminals, they often claim credit for the act. (T his

is a true hallmark of terrorism.)” And, finally, it is intrinsic to a terrorist act

> Ibid. :

< www.terrorism.com/terrorism/def-shoml >

** While it was true until recent past that terrorist used to claim credit for the act, it does not
happen often now. “Due to increasing hostility against terrorism, the concept itself has become
more dangerous and lethal. Previously, most terrorist organizations operated within the framework
of their political objectives and tried to calibrate their activities to cause just enough terror and
violence to get the requisite attention and not so much as to alienate public support or to draw
world’s criticism. Now, such considerations seem outdated and the emphasis is on dramatic effects,
irrespective of the horrifying extent of losses in material and human lives. The responsibility is
invariably never claimed for fear of state reprisals and public alienation.” (Terrorism, p 28) Another
factor for not claiming responsibility is the terrorists’ urge “to leave behind a mysufymg terror
through silence”. (Bruce Hoffman, “Terrorisn - Trends and Prospects”™ in Cozmtermg the New
Terrorism, p 27) So, the hallmark of terrorism is “to terrorize”, which sometimes is achieved by not
cla.tmmg responsibility and at others by causmg unexpected damage. This also explains the
terrorists’ urge to get access to WMDs.
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that it is usually intended to produce psychological effects far beyond the

. . - i . . . 456
immediate physical damage. One person’s terrorist is everyone’s terrorist.”

It 1s clear from the foregoing that even if there is a lack of consensus over the
definition of terrorism, there still exists agreement to a larger extent over the

ingredients of terrorism. The [PRI’s research paper concludes: - s

“In summary, therefore, terroﬁéxﬂ may not be easily defined, but it can be
qualified by its disunct features. It is political in aims and motives and
concluded by an organization with an identifiable chain of comf_nand or
secret cell structure, based in sub:national groups or non-state eatities. It is
violent and resorts to threat of violence to create far-reaching psychological

repercussions beyond the immediate victim or target.””

While one agrees with the general obéeifvations of the authors, but there'_ IS 0o
weight in their claim the terrorism is 1nvariably to by “sub-national groups or non-
state entities”. It is worth-mentioning that the authors themselves criticized the
League of Nations for giving a definitio;_i of terrorism that excluded from its scope
the atrocities committed by the states against people living undé’ra their

subjugation.”®

* Defining International Terrorism, supra note 51

¥ Terrorism, p 7

" Ibid., p 3. The developed states have been trying to get ‘a one-sided convention pmed on
terrorism that would include in its scope the liberation struggle as well. This could not be done,
however, because of the opposition of developing states, which are in majority in the General
Assembly. This issue has been analyzed in a bxt det:ul in the next Sections.
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3.2.4.2 Terrorism in Nauonal Laws o
Here, we will give the definitions provided by the municipal laws of different
states. These definitions show the viéWpdint of states regarding acts of terrorism
committed within their territories by non-state entities. However, they are deemed
helpful in understanding the nature of terrorism insofar as they indica;e the
ingredients of terrorism. |

In the United Kingdom, the Terrorist Acf 2000 states that terrorism is:

“The use or threat of action... designed to influence the government or to
intimidate the public or a section of the public... for the purpose of

advancing a political, religious or ideological cause.”
The United States Federal Statute defines terrorism as:

“Violent acts or acts dangerous to human life that... appear to be intended
(i) to intimidate or coerce a civilian population; (ii) to influence the policy
of a government by intimidation or coercion; or (iii) to affect the conduct

of a government by assassination or kidnapping.™

Israeli law does not define terrorism. However, the Prevention of Terrorism

Ordinance No. 33 defines a terrorist organization as:

“A body of persons resorting in its activities to acts of violence calculated to

cause death or injury to a person or to threats of such acts of violence.”

* See the United States Code, Title 18, Section 2331. After the 9/11 attacks, Congress passed a law,
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism (USAPATRIOT) Act 2001, which expanded the federal government’s power
to investigate and prosecute suspected terrorists. The law allowed, inter alia, the government to
detain non-itizens suspected of terrorism for months or longer without filing charges and to hold
court hearings about them in secrecy. The law has been severely criticized by human rights group.
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In India, the Prevention of Terrorism Aci_ (POTA), 2002, defines a “terrorist act™ in

the following manner:

“Whoever with intent to threaten the unity, integrity, security or
sovereignty of India or to strike terror in the people or any section of the
people does any act or thing by using bombs, dynamite or other explosive
substances or inflammable substances or firearms or other lethal v&ea'pqns or
poisons or noxious gases or other chemicals or by any other Sﬁbé_tances
(whether biological or otherwise) of a hazardous nature or by aréy other
means whatsoever, 1n such a m'annér as to cause, or likely to cause,'death of,
or injuries to any person or persons or loss of or damage 1o, or destrucuon
of, property or disruption of any supplies or services essential to the hfc of
the community or causes damage or destruction of any propcrty or
equipment used or intended"u:)'be used for the defensc of Indiu. or in
connection with any other purposes of the Government of India, gny State
Government or any of their ag_encies, or detains any person and threatens
to kill or injure such person in order to compel the Govemmem: or any
other person to do or abstam from doing any act... commits a terrorist

act.”®

It also includes in the scope of terrorfst act membership of, or providﬁg help to,
some organizations declared unlawful under the Unlawful Activities (Preventzon)
Act, 1967.°" The explanation to this Section also includes in its scope the act of
raising funds intended for the purpose of terrorism™. .

The Pakistani Anti-Terrorism Act, 1997 has reproduced almost the same

definition.” The Act also names some offences, such as gang rape, child

* Section 3 (a) of POTA, 2002

¢ Ibid., Section 3 (b)

2 =A person is said to commit a terrorist act if he, in order to, or if the effect of his actions will be
to, create a sense of fear and insecurity in the people, or in any section of the people, does any act or
thing by using bombs, dynamite or other explosive or inflammable substances, or such firearms or
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9

molestation, robbery coupled with rape®, 3. that are deemed included in the meamng

of ‘terrorist act’. Similarly, some ordmary offences may amount to terrorism if

“the effect of which will be, or be hkely to be, to strike terror, or create a sense of

fear and insecurity in the people, or any section of the people, or to adversely affect

harmony among different sections of the people” o

The characteristics of terrorism as are apparent from the definitions are as follows

» The intention behind the act is to cause damage to the state or to smk_eAterror
in any section of the population; |

» The means used for the act violent; " |

» The likely effect of the act is devastating'; and

» The purpose of the act is to compel the government 1o yield 1o some: pplitical

demands.

3.2.4.3 Efforts 1o Define Terrorism at International Level

3.2.4.3A The Draft Code on Peace and Sé;:urity of Mankind )

As noted earlier, in the Draft Code on Peace and Security of Mankind, prepared by
the ILC in 1954, “terrorist acts® formed part of the definition of “aggmssfdﬁ?. The
definition of aggression iacluded, inter alid, “the undertaking or encouragement by
the authorities of a state of terrorist acnvmes in another state”.® _ ,.
Aggression, as ultimately defined by ‘the General Assembly in 1974,- does not
contain any reference to terrorism as such. However, some of the component

elements that were associated with state terrorism, including the sending of armed

bands for violence against another state, are found in the definition.

other lethal weapons as may be notified, or poisons or noxious gases or chemicals, in such a manner
as to cause, or likely to cause, death of, or injury to any person or persons, or damage to, or
destruction of, property on a large scale or a widespread disruption of any supplies or services
essential to the life of the community, or thredtens with the use of force public servants in order to
prevent them from discharging their lawful dutes.” (Section 6 (a) of ATA, 1997)

% Ibid., Section 6 (c)

“ Ibid., Section 6 (b)

% Defining International Terrorism, supra note 51 -
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After a long period of inattention, the Draft Code came under renewed
consideration from 1985-1991. The text was almost completed in 1990 by which

stage terrorism was the subject of a separate article in the Draft Code.

3.2.4.3B Ad Hoc Committee to Define Terrorism

In 1972, the General Assembly estabhshed an Ad Hoc Committee w1th the
mandate to provide a definition of the term “terrorism”. When it reporced to the
General Assembly in 1979, the Committee avoided any attempt at defm1t_1qn_.

The developed countries were nervous 'f}iat a definition of terrorism could be used
to include state terrorism. On the othef hand, developing countries were _g:{ervous
that any definition that emphasized -nd_n-state actors would fail to difféfentiatg
between terrorism and the struggle fo.r_l national liberation. _

The General Assembly requested the Secfetary General to study and repbrc’ to the
Assembly on the possibility of convening an international conference “to define
terrorism and differentiate it from the struggle of peoples for national liberation’.
The Secretary General submitted his febo;‘c 1n 1989. |
Developed countries regarded thati the proposed conference would  provide
unacceptable opportunity for excluding national liberation movements from the
scope of terrorism as an exception. Israel argued that the proposed conference is an
attempt “to legitimize and justify terrorism by distinguishing between permitted
and forbidden terrorism”. The same_‘waé the position taken by Norway. Spain,
speaking on behalf of the European Cc‘).r.ﬁmunity3 emphasized that it was the view
of the European Community that however legitimate a cause may be, it can never
justify resort to acts of terrorism. In its ‘opinion the proposed conferexic_'e’»'WOuld
only contribute to the false idea that there is a link between terrorism and the
exercise of the right of self-determination.”

In the meanwhile the General Assembly passed several resolutions on thc 1ssue
trying to accommodate the views of both the blocs. These resolutions have been

analyzed in quite detail in Chapter I of ;th1s dissertation. Up ull 1989, the General
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Assembly resolutions contained the title of the 1972 Resolution on Measures to

Prevent International Terrorism.*

“Measures to prevent international terrorism which endangers or takes
innocent human lives or jeopardizes fundamental freedom, and stpdy of
underlying causes of those forms of terrorism and acts of violence wh‘ﬁch lie
1n misery, frustration, grievance and despair and which causes sox;l}e people
to sacrifice human lives, including'thcir own, in an attempt 10 affcet _mdical

changes”.

The last resolution containing this ti_fle was passed on December 4, 1989. Alex

Obote-Odora observes:

“The main problem with the 1989 General Assembly resolution is that it
tried to accommodate the conﬂicting views of the developed and deireloping
countries in a single document The result is that neither terronsm was
defined, nor adequate legal constrams were placed on actions of national

liberation movements.™

3.2.4.3C Measures to Eliminate Internatibnal Terrorism

In December 1991, the General Assembly revisited the problem® notmg that a
definition of “international terrorism whxch meets general approval would render
the fight against terrorism more eff1c1ent

This resolution reaffirms the ongoing"cqntmdictions within the United Nations,
reflecting the division between developed and developing countries. While the
resolution condemns all forms of terrorism, it also simultaneously affmns the

legitimacy of liberation wars.

% GA/Res/ 3034 (XXVII) (1972)
“ Defining International Terrorism, supra note 51 -
% GA/Res/46/51 (1991)
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In December 1995, the General Assembly passed another Resolution entitled

“Measures to eliminate international terrorism™, in which the Assembly requested
the Secretary General to follow up closely the implementation of the Declaration
and to submit an annual report in this regard. In pursuance of the Declaration, the
Secretary General, by a note dated 31 March 1997, drew the attention of ;11 states
to the Declaration and requested them‘__ to submit by 30 June 1997 infq'rmation.
Although very few states responded, a general debate was conducted in the Sixth

Committee. But Alex Obote-Odora rightly observes:

“What is striking is the fact that the debate moved away from any attempt
1o define terrorism, and instead, to the need for co-operation in combating,

the so far, undefined ‘terrorism’.””

3.2.4.3D Convention to Suppress Terrorxst Bombings

In December 1996, the General Assembly decided” to establish an Ad Hoc
Committee, open to all States members of the United Nations to elaborate, inter
alia, an international convention for the suppressiot: of terrorist bomb_ing;. The
Assembly recommended that the work of the Ad Hoc Committee continue in the
framework of a working group of the :Sixth Committee. In accordance with that
recommendation, the Sixth Committee, at its 2nd meeting on 22 September 1997,
established such a working group.

The differences between developed agd developing countries continued to exist.””

At the end of the debate, the Sixth Committee recommended that the General

¥ GA/Res/50/53 (1995)

” Defining International Terrorism, supra note 51

' GA/Res/51/210 (1996) :

” Libya argued that the draft convention did not take into consideration the distinction between
terrorism and struggles for independence. Pakistan emphasized to eliminate the root. causes of
terrorism. Thus, issues such as colonialism, fundamental human rights and alien occupation should
be taken into account. Pakistan regretted that the draft convention neither reflected the legitimate
struggle for self-determination and the comprehensive view of the complexities inherent in
terrorism, nor criminalized terrorist acts and other activities of military forces of a state. -

131



Assembly adopt the draft convention.” The Convention to Suppress Tér_rorist
Bombings was adopted and opened for signature from 12 January 199.8't_0 31
December 1999. _. |

While the convention defined a tgrfo‘rist bomber, terrorism was n_c'StfT The

a

Convention defines a terrorist bomber as:

“A person who unlawfully and ih_tentionally delivers, places, discharges or
detonates a bomb, explosive, lethal or incendiary device in, into or against a
place of public use, a state or go_irernment facility, a public transjp?dr_tation
system or an infrastructure facility with the intent to cause death or_,scrious
bodily injury or the destruction of such a place resulting in major eéénomic

loss.™*

3.2.4.3E The Kuala Lumpur Declaration 2002 o

After the 9/11 incidents, the Organization of Islamic Conference (OIC), having 57
member states, held an extraordinary session of foreign ministers in April 2002 in
Kuala Lumpur, Malaysia. The Declaration says in unequivocal terms that V_As_tj_rugglc
for vindication of the right to self-determination is legitimate according fo the

norms of international law.

“We reiterate the principled position under international law and the
Charter of the United Nations gjf the legitimacy of resistance to foreign
aggression and the struggle of pédples under colonial or alien domiﬁation
and foreign occupation for national liberation and self-determination. In

this context, we underline the .urgency for an internationally . agreed

”* Sweden submitted that it was the best conventon that could be achieved under the circumstances
although the draft convention did not satisfy the interest of all parties.
" Article 2 :
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definition of terrorism, which differentiates such legitimate struggles from

M 5
acts of terrorism.”

In September 2002, while addressing the 56th session of the UN General
Assembly, General Pervez Musharraf of Pakistan regretted that UN resolutions on

Kashmir remained unimplemented. He further said:

“The question is whether it is people asking for their rights in accordance
with the UN resolutions are to be called terrorists or whether it is the
countries refusing to implement UN resolutions who are perpetrating state

terrorism.””®

Musharraf said while terrorism is to be éondemned, “the world must not frample
on the rights of the people and their stf@ggle for liberation.”” ’

It means that although there is as yet no 'consensus definition of terrorism,"l.‘_)ut the
efforts of the developed countries tb._ bring to liberation struggle w}thlﬁ the
framework of terrorism have also failed. Majority of states stll considers liberation
struggle to be legitimate. o |

All members of the United Nations, including states that are suspected of
sponsoring terrorism, condemn tex;rbxfiSm, and terrorist attacks in all -their
manifestations. However, they are diflid'ed on a definitive definition of terrorism.

How to resolve this dilemma?

7 Section 8 of the Kuala Lumpur Declaration
’ < www.rediff com/index.html >
7 1bid.
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3.2.4.4 The Way Out |

We are of the considered opinion that there are two basic reasons for thg lack of a
consensus definition, namely, lack of ijectivity and clash of vested interests. The
problem of definition is not legal, but pohucal o

In the international community there 1s almost a consensus on the essenual
ingredients of terrorism even if we laqk a definition. These essentials are almost
common in the national laws of diffe_réﬁt states. The debates in the intgrhéﬁonal
forums also indicate an implicit conseﬁ_sus over these ingredients. But because of
the vested interests of the parties concerned and their lack of objectivity some
declare an act as ‘terrorism’ and othérs consider it a justified act. We may
reproduce these essentials here: |

1) Threat or use of force;

2) Illegality of such threat or use of force;

3} Widespread or devastating effects of violence;

4) Civilian target; and |

5) Political objective(s). .

If these essentials are found in act it will amount to terrorism, be it committed by
state or sub-state groups or individuals. |

If a state forcibly deprives a group of pédple from the exercise of their rig"h:t to self-
determination it is actually indulging in terrorism - or more precisciy ‘state
terrorism’. This 1s especially true if tl.le' :people who are denied the right ,éré those
who have the “first level’ right of self-determination. On the other hand; if a state
allows or instigates an act, which has all the essentials of ‘terrorism’, it wﬂl‘él_so be
guilty of ‘state instigated’ or ‘state sponsored’ terrorism. |

People having the first level right of self-determination may lawfully have recourse
to the use of force if they are forcibly aeprived from the exercise of their riéht. In
this regard, if they confine their attack's.tc‘) military targets they cannot be accused
of terrorism. It means that there is no nécessary link between liberation struggle
and terrorism. Every liberation struggle cannot be termed as terrorism. However,

it is equally true that liberation struggle and terrorism are not mutually exclusive.
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If the insurgents target civilian population and/or property they will be guilty of
terrorism. Professor Bard is right to- comment that liberation is an end and

terrorism is one of the means to achieve this end.

“[TJerrorism is highly politicized .and emotive term. Nobody wants fo- admit
that his or her group or the group he or she supports engages in terronsm
As a result, groups that carry out terrorist actions call themselves “freedom
fighters”. From our perspective, the dichotomy between terrorist and
freedom fighter is false one because the term freedom fighter has to do with
ends (e.g., the secessionists goal of freeing one’s people from coi_:ﬁr_ol by
another or the egalitarian aim’ of freeing workers peasants from the
oppression of an exploitative poiitical system), while terrorvism connotes
means. Hence, one can be a freedom fighter who uses terrorism to achieve

his purposes.””

As far as attacks by insurgents on mihtary targets are concerned they are »l called
‘guerrilla attacks’, which are not neces$ér_ily unlawful. As noted above, if people are
forcibly deprived of their first level right to self-determination they are allowed to
use force against combatants. Unlawful attack on the troops of a state conducted
by the troops of another state it is called ‘aggression’. Lawful armed attack by a
state on the military targets of another state may be either in case of individual or
collective self-defense or it may be in the form of collective use of force ii}ider the
authority of the United Nations. Thlshas been explained in quite detail in the

previous Chapter.

7 Insurgency and Terrorism, p 27
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PART II
LIBERATION STRUGGLE
™

SHARI‘AH



“As time passes, it is becoming increasingly clear that Islamic law is no
longer a municipal law: it is an international force with the power to shape
world events. It is destined to play a positive role in shaping the norms of
the future world order... In reality, Muslims need to wake up from their
slumber and make the principles of their law compete with those of natural
law and other systems so that these norms and values become part of
international law. Mere complaining, without the necessary foundational
work, about the domination of Western principles 1s not going to work for
long... Non-Muslims, on the other hand, must ignore the propaganda
launched against Islamic Law and be prepared to acknowledge and
accommodate the values of systems other than Western... The United
Nations must do so too if it is to remain a “United” Nations, as imposing
value system of the Western world alone on the rest of humamty is not
going to work for long.” '

Professor Imran Ahsan Khan Nyazee
(Islamic Law and Human Rights, pp 14-15)
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CHAPTERIV:

RIGHT OF SELF-DETERMINATION FROM THE

PERSPECTIVE OF THE SHARI‘AH

4.1 The Shari‘ah Framework fér Rights

Before discussing the nature and scope _of the right of self—determination__iﬁ the
Shari‘ah it would be instructive to discu.ss the framework of the Shari‘ah fégafding
the protection and enforcement of human rights in general. Unless this fran_igwork
is comprehended there will always exiéf-misunderstandings and misconcepi:ions as

well as analytical inconsistencies regarding Islamic Law relating to human rights.

4.1.1 Source of Rights

In Western Jurisprudence there are several theories regarding the origin and source

of rights. We will briefly discuss two of jthese, Legal Positivism and Naturalism;

4.1.1.1 Naturalism

Naturalism believes that “there are certain principles of human conduct, .a"waiting
discovery by human reason, with which‘m‘an-made law must conform if it 1s o be
valid.”* These superior principles of human conduct are known as principles of
Natural Law. The presumption of Naturalists is that these rules can be discovered

by human reason. They believe that this Natural Law has given man certain -r'ights,

' It is acknowledged that the *Shari‘ah Framework™ for human rights as presented here is based
primarily on the research of my learned teacher Professor Imran Ahsan Khan Nyazee. His original
work on this issue can be studied in his monumental work on Islamic Jurisprudence entitled
“Theories of Islamic Law” (Islamic Research Institute Islamabad, 1994). Further details are found in
his “Islamic Jurisprudence™ (IRI & IIIT, Islamabad, 2000). Some interesting insights are also found in
his research papers “Islamic Law and Human Rights® and “Islamic Law and the CRC*, (Islamabad
Law Review, Faculty of Shariah and Law, International Islamic University Islamabad, Vol: 1, Nos.
1 & 2, Spring and Summer 2003). What I have done here is just to summarize his work with slight
modifications here and there. Having said that, I do admit the possibility of mxsunderstandmg or
unintentional misinterpretation on my part. So, I am alone responsible for any mistake.

2H. L. A. Hart, The Concept of Law, p 182
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which are “inalienable” in the sense that 'these cannot be taken back or suspended
by State or any human institution. These are rights, which are available to man by
virtue of his nature - by virtue of his being man. Indeed, Naturalists believe in a
certain “State of Nature” when there was no State and government at al®

The ideas of Naturalists, especially Locke and Rousseau, greatly influenced the
later jurists and political thinkers, pérticularly the Americans. In fact,. the
American Revolution was based on these ideas.* That is why these ide'-a:stxwere

embodied in the Declaration of Indepeﬁdénce as well as the Constitution of the

USA. Thomas Jefferson wrote in the Deél#ration of Independence:

“We hold these truths to be seﬁfvident, that all men are created eql_ia'.l,' that
they are endowed by their Creator with certain inalienable rights, that
among these are life, liberty, and :.the pursuit of happiness - that to secure
these rights, government are instituted among men, deriving their'vpo:wers
from the consent of the governed, that whenever any form of govelrnmfmt
becomes destructive of these ends, it is the right of the people to alter or to
abolish it, and to institute new government, laying its foundation on such
principles, and organizing its powers in such form, as to them shall seem

most likely to effect their safety and happiness.”

> There are differences among them as to the exact situation in such State of Nature. There were
three important theorists, Thomas Hobbes, ]th Locke and Jean Jaqueous Rousseau. See for
details: Thomas Hobbes, Leviathan or Marter, Form and Power of a Commonwealth - Ecclesiastical
and Civil, in “The Great Books” (William Benton (Publisher), Encyclopedia Britannica Inc., 1952),
Vol. 23, pp 39-283; John Locke, Concerning Civil Government - Second Essay, in “The Great
Books”, op cit., vol. 35, pp 25-81; Jean Jacques Rousseau, Disconrse on the Origin of Inequality, in
“The Great Books", op cit., vol. 38, pp 323-366. See also: Rousseau, A Discourse on- Political
Economy, ibid. pp 367-385; A Discourse on Social Contract, ibid., pp 387-453.

* The slogan “No taxation without representauon was also a manifestation of the concept of
Popular Sovereignty.

> American Declaration of Independence, para 1 The US Supreme Court in Saving and Loan
Association v Topeka declared: “There are.... rights in every free government beyond the control of ,
the state. A government, which recogmzed no such rights, which held the lives, the liberty, and the
property of its citizens subject at all times to the absolute d1sposmon and unlimited cont.rol of even
the most democratic depository of power, is after all a despotism....
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These ideas are also reflected in severai- documents and declarations regarding
human rights adopted by international érganizations. The Universal Declaration of
Human Rights 1948 is primarily bdséd on these ideas, although it seems
“Innovative” in certain aspects.’ Similarly,-lthe UN General Assembly has termed
the right of self-determigation as “inalienable” in several declarations.” Mary
Robinson, the UN High Commissioner for Human Rights, representing thisyiew

has remarked:

“Human Rights are inscribed in the hearts of people; they were there long

before the lawmakers drafted their first proclamation.”

4.1.1.2 Legal Positivism

Legal Positivists believe that the source of rights is Positive Law i.e. the l'a_wurlnade
by State. To them, lawmaking is the prerogative of State and they do not belié_ve in
a superior law over positive law. For them, Natural Law is but a fiction.” Similarly,
Positivists say that a positive law has. t:o be obeyed and they criticize ‘value
judgments regarding the ‘goodness’ or ‘badness’ of law.” In fact, they believe in
separation of law from morality because they consider morality to be relative,
which changes from person to person, time to time and place to place. Positivists
believe that rights are creature of State and, hence, it can suspend them in ,tiqies of

emergency.

® Nyazee, Islamic Law and Human Rights, pp 32-33 ‘
7 See Declaration on Granting Independence to. Colomal Peoples and Territories (GA Resoluuon
1514 (XV) (1960)), preamble.

® Statement by Mary Robinson, the CRC Gmde, :
? Jeremy Bentham, Theory of Legislation, p 84
" The debate primarily revolves on the question whether or not there are some “fundamental”
truths capable of being comprehended by human reason. For a scholarly discussion on the i issue see
Islamic Law and Human Rights, pp 19-30
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Philosophers like Jeremy Bentham, John Austin and HLA Hart represent this
school. Their ideas have influenced the4legal system of UK and, in turn, the legal
systems of British colonies such as India and Pakistan." Legal positivism alé_o hés its
bearing on International Law. Thus, for along period only treaty and custéﬁn were
deemed the sources of International Law because treaty is the formal expression of
the consent of State and custom is the name of state-practice. Article 38(1) (¢) of the
Statute of International Court of ]_ﬁstice says that among the sources of
International Law are ‘general principl¢$ of law recognized by civilized ﬁ_a-tibns’.
Some consider it as a reference to the principles of natural law. But Martin bixon,

a British jurist, severely criticizes this:

“Almost certainly, this was not the original intention of para 1 (c) because ©
states were (and are) reluctant to gifle up control over the creation of ‘law’,
although in recent years it has b'e_en_falleged that this provision is thAe.“‘sc.)urce’
of those legal rules dealing with moral issues, such as the protection of
human rights and the prohibition_. of genocide. However, such principles as
these may well have a universal appeal, in practice the source of a state’s

obligations in these fields is firmly based on treaty and custom.”"

Even then he admits that “[wlithout doubt, Art. 38 (1) (c) has eroded the strict
positivist view of international law. It permits the Court to apply principles, which

do not seem to have their origin in either custom or treaty, although they may
later become embodied in such.”” . -

Now, what does the Shari‘ah say about this issue?

" But the difference lies in the fact thar in UK democracy is deeply rooted due to ‘which
government cannot arbitrarily encroach upon rights of citizens. In Pakistan the rights of citizens are
time and again suspended in the name of real or fictitious emergency. -

2 International Law, p 39

P Ibid. p 41
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4.1.1.3 The Shari‘ah Perspective “ -
There are several verses in the holy Qur'an that categorically declare that

lawmaking is a prerogative of God. None shares this power with Him.
“The Command is for none but-Allah™"

“You shall not falsely declare with your tongues: “This is lawful, and that is
forbidden’, in order to ascribe false things to Allih, for those who forge lies

against Allah will never prosper.™

But God does not communicate directly .with each human being to inform him of
His Will. He uses the medium of Prophet for this purpose. Thus, Prophet is the
only source of law on earth. The Prephet (May Allah’s blessings be upon'._him)
gave two fountains of law to his Unimah. These are Qur'an and Sunaah. Thus,
these are the two primary sources of law. The two cannot be separated frq;ﬁ each
other. They jointly form one whole. g Then, Qur'an and Sunnah give aeleoated
authority to humans for further leglslatlon in conformity with the precepts of the
two basic sources. So, the authority of humans to legislate is not ongmal and
absolute. Rather, it is delegated and limited. Every law made by humans, which is
not in accordance with Qur’an and Sunnabh, is invalid. It is not a law. It -d:oeé not
bind a Muslim.”” The Prophet (May Allah’s blessmgs be upon him) is reported to

have said:

" Qurian 12:40
¥ Quran 16:116 '
' For a scholarly analysis of the relationship of Qurian and Sunnah see Abt Ishaq al- Shdtlbl, al-
Muwafaqat fi Usiil al-Shari‘ah, vol. 3. See also Nyazee, Islamic jurisprudence, pp 176-82

7O ye who believe! Obey Allah, and obey the messenger and those of you who are in authority;
and if ye have a dispute concerning any matter, refer it to Allah and the messenger if ye are (in
truth) believers in Allah and the Last Day. That is better and more seemly in the end.” (Qur an
4:59)
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“Tt is obligatory for one to listen to and obey (the ruler's orders) unless
these orders involve disobedience to Allah. But if an act of disobedience to

Allah is imposed, he should not listen to or obey it.”*®

In this way, a hierarchy of norms and rﬁ_lc§ is formed, each validating the dﬁhér. As
Professor Nyazee remarked, “[t]he fact that ultimately Allah alone is the source of
all laws indicates to us the fundamental rule or norm of the Islamic legal system

Every other norm or rule is to be vahdatcd by this grundnorm. Nyazcc cxplams

this in the following manner:

“Starting from the outer end, the Mushm may say: |
I am ready to obey such and such law as it has been commumcatcd
to me by a qualified jurist. . - |
I follow the opinion of. the jurist as it is in conformity with the
sources of Islamic law. -
I obey a law based on the $6urccs, as they are the sources revealed to
Muhammad. .
I obey Muhammad for he is the Messen;ger to of Allah, and
I believe in Allah. I

In this way the validity of all laﬁ&# is traced to Allah.”*

Hence, the rights acknowledged by the Shariah cannot be suspended by State.
This resembles the stand of Naturalists. But there is a fundamental dlffcrcncc

From the perspective of those N aturalists who believe in divine law as Well
Natural Law is just a part of the divine Iaw Divine laws for them are of two kmds

revealed and others unrevealed. They .contend that some divine laws cannot be

** Bukhari, Kitab al-Jihad wa al-Siyar, Hadith n6 2735; Kitab al-Abkam, Hadith no. 6611; Muslim,
Kitab al-Imarab, Hadith no. 3423; Tirmidhy, Kztab al-Jibad Hadith no. 1629; Nasa', Kitab al-Bay'ab,
Hadith no. 4135. AP

® [slamic Jurisprudence, p 80
% Tbid. p 81
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discovered through human reason alone‘Aand that is why they were made’ ;k'n‘own
through Revelation. Natural Law, they believe, is that part of divine law that can
be discovered through human reason. In'fheir opinion, the Revealed Law ‘supposes
or assumes’ the existence of these rules .iof Natural law. “It passes them o'v:er in
silence, or with a brief and incidental notice.”” , .
From the perspective of Islamic ]urispredence, this contention in its absoluﬁeness is
unacceptable. Nyazee has rightly pointed out: that “once revelation has cofﬁe,’ such
laws may only be discovered in the hgﬁt of revelation, because revelation does not
pass them over in silence; it indicates them through general principles.”” In other
words, the Shari‘ah never remains sileni on an issue.

In the classical period of Islamic History there was a hot debate between the
orthodox Muslims and the rationalists. .'Ash‘arIs, who represented the orthodox
Muslims, believed that human reason couid not comprehend the goodness(lbusn)
or badness (qubb) of any act. Good is what the Shari‘ah ordained and bad is what
the Shari‘ah prohibited from. Subject has to follow the precepts of the Shari‘ah
without bothering about the goodness or badness of an act. This stand seems to be
that of Positivists regarding Positive Law. Mu‘tazilah, who represented ' the
enlightened rationalists, were of the 6pinion that goodness and badness can be
comprehended by human reason. Thesefore, they maintained, Shari‘ah ordains
good acts and prohibits bad acts. This sfand resembles that of the Napdrelists.
There was a third group as well - the Maturidis - which represented a balanced

approach.” Nyazee summarizes the debﬁte_ in the following words:

“The essential point in all this is whether reason can be used as a source of
law for those things on which the Shari‘ah is silent? In other words, if

something is not expressly prohibited or commanded by the Qur- an and

*! John Austin, Lectures on Jurisprudence, vol. 1, p 104. Javed Ahmad Ghamidi has expressed sumlar
views regarding the Shari'ah and Ijtihad. (See _Lwed Ahmad Ghamidi, Usitl-o-Mabads, in his Mizin,

pp)
* Islamic Jurisprudence, p 85

“ Al-Tawdib, vol. 1, p 32
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the Sunnah, can the law for sucha thmg be discovered through reason? The
answer of the majority appears to be a clear “No!” This, however, does not
mean that reason has no part to play in the discovery of laws in Islam. The
requirement is that all reason and reasoning must proceed froﬁi the
prunciples i the Qur'an and the Sunnah. The process is the same in m:my
other legal systems and judges are required to apply the general prmc1ples of
law rather than those of natural law. The fundamental position of Muslim
jurist is that there is no such thing as natural law outside Fhe reairﬁ of the
Shari‘ah on which we can rely as soon as we discover that a rule of law is
not directly discoverable from the texts. Such a rule, they insist, needs 'ﬁo be
discovered directly or indirectly.from the principles of Islamic law,.anAd aot

from some “ominous brooding in the sky.**

Conclusion

The conclusion is that the Shari‘ah considers revelation to be the source of all laws
as well as rights. Human reason has a subordinate role to play in this régard. In
matters, settled by the Shari‘ah reason ha_s"nothing to do. Subjects have t(; »follow
the precepts of the Shari‘ah whether or:x_mt they understand the hikmah (wisdom)
behind each precept. As far as matters where the Shari‘ah is ‘silent’ reason can be
used to discover rules in the light of general principles of the Shari‘ah. It means the
Shari‘ah never remains silent on any issue. It either deals with every detaii of an
issue or gives general principles in the ‘_light of which details can be derived by
human reason.” |

It follows from the above discussion that State cannot take away or suspéﬁd the
rights guaranteed by the Shari‘ah. State itself owes certain duties to God.

Moreover, “natural” rights can have legal basis only if they are established either

# Islamic Jurisprudence, pp 86-87 :

** Sometimes the Council of Islamic Ideology declares that a particular law is not repugna.nt to
injunctions of the Shari‘ah just because it could not find violation of any text (rass) of Qurian or
Sunnah. This is not the right way for Islam_lzamon of laws. (N'yazee, Theories of Islamic I_aw, Pp 293-
301)
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directly by the texts of Qur'an and Suﬁnah or through general principles Qf' the
Shari‘ah.

Some may say that there is virtually“r_lo difference berween rights claimed as
“natural® rights and those guaranteed by the Shari‘ah. But this, indeed, is

o

oversimplification of issues. To quote again Professor Nyazee:

“The differences are understood wh_én we notice that individual rightg mean
very little in themselves, unless théy are related to other competing rights
and interests. The system of rights is an integrated whole. The: rights
support each other ;md clash With_ each other requiring delicate bélandng
by the lawmaker and preferencé and priorities that a legal systéiﬁ has
determined for itself. The pridﬁties within the two systems we are
considering are quife different. "This can be grasped by examining the
jurisprudential interests or the .vlalue-system within the Western legal
systems and the purposes of Islamic law called the magasid al-shari kzé.”26
This leads us to the issue of “standards’;.. for determination of priorities bgt’v&een
competing rights. These standards are di;cussed uader the title of the Maqﬁszd al-

Shart‘ab or Purposes of Islamic Law.

4.1.2 Purposes of the Shari‘ah

4.1.2.1 Five Definitive Purposes o

According to Imam Abd Hamid al-thZili the purposes of the Shari‘ah are o_f  two
types, namely dini or the purposes of the Hereafter and dunyawi or the purposes
pertaining to this world. Each of these has two aspects, namely tabsil or securing of
the interest and ibga’ or preservation of the interest. In other words, tab_sél is the
securing of benefit (manfa'ah) and ibga’ is the repelling of harm (madarrab). The

worldly purposes can be divided into four types: the preservation of nafs (life), the

% Islamic Law and Human Rights, pp 60-61
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preservation of nas/ (progeny), the preservation of ‘gl (intellect), and  the
preservation of mal (wealth).” When all'.tyﬁcs arc taken together we have five basic
purposes of law, which are also called da?ﬁrﬁt (necessities):

» Din (Religion)

> Life

» Progeny

» Intellect

» Wealth _ )
These primary purposes or darirat are followed by hajat (needs), Whi_ch' are
additional purposes required by the pfimary purposes, although the primary
purposes would not be lost without theﬁl Then comes the third category called
tawassu’ (ease) and taysir (facility) in the law. They are also called tabsmat
(complementary values). Hajat and tahsmat are meant to defend and protect
darirat.®®

These purposes have been determined from the texts through induction (zstzqrﬁ’) )
and that is the reason why they are considered definitive (gat?).” Nfaze;' has
rightly pointed out that moving beyond the magasid leads to the area of weaker
attributes, the ashbah. They are probaBléj(;mnni) magqasid. Examples include the
building of civilization, security, the maintenance of equality and freedom: etc.”
These values are preserved and protectéd'iﬁ each society and are considered ‘éims of

justice tn Western law.”

4.1.2.2 Understanding the Nature and Structure of the Maqasid
The first and foremost purpose of the S.hlari‘ah 1s to secure the interest of Man in

the Hereafter. Ghazali says that some would consider life, and also inteﬂeét, to

¥ Abt Hamid al-Ghazili, Shifa’ al-Ghalil fi Bayan al- Sbabab wa al-Mukbil wa Masilik al-Ta'%il,
(Baghdad: Dar al-Kutub al-Timiyah, 1971) pp 186-87

% Ibid. '

# Abu Ishaq al-Shatibi, a/-Muwafagat fi Usil al- Sban'ab (Cairo: al-Maktabah al-Tijariyah, 1975) vol.
2,p7

* Islamic Jurisprudence, pp 203-204

* Bodenheimer, Jurisprudence, p 196
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have priority over the value of din bec#qse without life and intellect therhe‘.ﬁ}ould
be no religion. But this argument takes ixitq account collective life and intelléct. He
points out, however, that the provisions of law explicitly give priority tdreligion
over life as well as other values. Thus, .f’or instance, the subject 1s ;alsked tofgiV‘c up
his life in the way of Allah, which shows-that religion has priority over lvjfe.’ Al-
Shatibi, the famous Andalusian jurist, dréws a general principle from this_: -When
the magasid serve the interest of the -Hereafter the determination of w_ﬁat is
beneficial and what is harmful cannot be 1¢ft to human reason. Human reason can
play a role in this regard in the light of the general principles of the Shari‘ah.”_ |
Each of the magasid, as pointed above, has two aspects: tabsi/ (achieving) or hifz
(sccuring) and ibga’ (preservation). The pbsitivc aspect in the words of c;hiitibi 1s
“what affirms its elements and establisheslits foundations”. The negative 1s “what
expels actual or expected disharmony”. & Thus, the interest of din is secured by the
creation of conditions that facilitate worshxp and establish the other essential pillars
of Islam.* From negative aspect, Jihad is prescribed for defending din, and prayer,
zakah, fasting and pilgrimage help est_éb_h'sh it. Similarly, the interest of life is
secured by creating conditions for the existence of life such as provision of
sustenance and maintenance of good heai_th, while it is protected thro.ﬁvgh the
provision of penalties for those who d¢stfoy life without legal justification. It is
evident that the positive aspect of the magasid imposes certain dut_ies. on
government and ensures rights for subj¢§;s.35 It 1s the positive aspect of the interest
of din that forms the basis for the right 6f self-determination in the context of the
Shari‘ah. We will come to this issue agaizi a bit later, in sha’ Allab. | ‘
What happens when any of these interesis' dash with another? One has to be given
priority over the other. This is where the Shari‘ah differs with the other lega.l

systems. The rules prescribed for this purpose are:

% Al-Muwafagat, vol. 2, p 48

¥ 1bid., vol. 2, p 8. See also Ghazali, Jawabir al- Qur an, pp 32-35 '

* This is the basis for the right of self-determination in the Shari‘ah See Section 4.2.2 below.

¥ It is perhaps for this reason that in the process of Islamization in Islamic States governments
ignore this aspect of the magasid and concentrate on the negative aspect - punishments - only.
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<+ The definitive interest prevails over the probable. A
As noted above, the probable goals belong to the area beyond the nzaqﬁ;id. The
jurists do not discuss these 1n detaﬂ; Consider the example given by Ghazali
while analyzing the maslabah mursalah (the interest that is ‘neither
acknowledged nor rejected by the Shari‘ah).” The enemy is attacking a fort in
which Muslims are besieged. Muslifn ‘captives are used as shields in thé. '~hope
that those in the fort will not fire at ~t.hc_:m. Should the Muslims in the f___orté fire
at the enemy even if the Muslims being used as shield are killed? Ghazali

apparently does not allow it if the interest is not definitive.”

%+ The public interest is prior to the private.
On the basis of this rule, Ghazali states that it is permitted for the ruler to

impose taxes if money is needed for preserving the security of Muslim Ummab.

)
.0

% The stronger interest shall prevail.
The five basic purposes are listed in their priority order on the basis bf: their’
wnherent strength. Thus, the preseﬁéfion and protection of din hasi‘l‘)riority
over all other interests. Then comes t_hé value of life after which are thé Qalues
of progeny, intellect and wealth in the order they are stated. |
Thus, Muslims are obliged 1o sacrifice their lives for defending their: faith
because din has priorify over life. Similarly, a person facing death c.:.m drink
wine if nothing permissible is available for the protection of his life 'é‘ven if
badly affects his intellect for a while.: In the same way, during famine aAp-erson
may without the fear of punishment ‘;téal the property of another for sayiﬁg his
life. This is because life has priority over mal, )

As stated above, it is this priority order that is different in the Shari‘ah from other

legal systems. For instance, in the West religion fs considered a private affair and

% Ghazali, al-Mustasfa min ‘llm al-Usil, vol. 1, p 290
* Ibid. See also Islamic Jurisprudence, pp 24547
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has been reduced to the lowest priority. Hence, right of freedom of expression as
well as right of access to information, which fall under the value of intellect, are
deemed prior to religion. In the perspective of the Shari‘ah, the values of dm, life
and family are prior to that of intellect. Hence, right of freedom of expression as
well as right of access to information will be restrained if they demol@sh these
superior values.” |

In some cases there apparently is deviation from this priority order. For ithance,
theft is punished with the amputation of the hand even though theft is an attack on
the value of wealth (the lowest in order) and amputation of the hand is connﬁcted
to the value of life (the top second). Sﬁﬁﬂarly the punishment for the offence of
adultery is for the protection of the tﬁ_'ird‘value, namely progeny or family’ while
the prescribed punishment attacks on tﬁe higher value of life. Is it that a public
interest in a lower category has been preferred over a private interest in a high
category? If it is so then, as Nyazee suggested, “it might be better to organize the
structure of the magasid into public and private interests and then divide each into

% But this is not so simple because

the five categories of din, life, family and mal.
the Shari‘ah has given priority to what it calls as “rights of Allah” over “rights of
individual” and the former does not necessarily denote rights of collectivity. This

leads us to the issue of different kinds of rights in the Shari‘ah.

4.1.3 Three Kinds of Rights

There are three kinds of basic rights in the Shari‘ah:

a Rights of Allih (bugiq Allab);

0 Rights of Individual (bugig al-‘Abd); -

a Rights of Individuals collectively or. rights of community also known as fights

of State (bugiiq al-Sultan).”

% Islamic Law and Human Rights, p 61

* Theories of Isiamic Law, p 249
** See, for instance, Sarakhsi, Usal, pp . This was because these rights were in the ;unsdlcuon of the
ruler for which he was to formulate detailed rules in the light of the general prmmples of the
Shari‘ah (See for details; Nyazee, Theories of Islamzc Law, pp)
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Sometimes the right of Allah merges with‘ that of individual, which gives ri"sje'_' toa
mixed right. This again is of two kinds; the one in which the right of Allih is
predominant and the one in which the fight of individual is predominant. Thus,
we have four kinds of rights: .

1) Pure rights of Allah;

2) Pure rights of Individual;

3) Mixed rights of Allah and individual.. These are of two kinds:

2) Those in which the right of Allah is predominant;

b) Those in which the right of individual s predominant; and

4) Rights of State or Community B -
Modern scholars of Islamic law generally consider the rights of Allah to be the
same as those of community. But this is a rhisunderstanding. The community itself
owes duties to Allah. So, how can the rights of Allzh and those of comniunity be
synonyms?*! B
Thus, the order of priority in case of clgs'h between two different rights Wlllbe as
follows: | |

Pure rights of Allah A o
Mixed rights of Allah and individual where the right of Allah is predominént;
Mixed rights of Allah and indiw_}idﬁal where the nght of individuél is

Y

Y Vv

predominant; )
> Rights of State or Community; and 2

Pure rights of individual.*

A%

! Modern scholars generally presume that bugiiq Allab and bugiiq al-sultan are the same. (See, for
instance, ‘Abd al-Qadir ‘Awdah, al-Tashri* al-Jina’i al-Idami, vol. 1, p ) This, however,  does not
seem correct because it leads to aaalytical inconsistencies. Thus, for instance, if they were the same
then why State does not have the authority to pardon the pudid punishments, which hugiig Allab?
From the other side, why the doctrine of shubbah (mistake of law or of fact) does not operate in
ta‘zir or siyasab punishments ~ bugiiq al-‘abd and bugiiq al-sultan, respectively? (See for a scholarly
analysis of the issue: Nyazee, Islamic Jurisprudence, pp ; Theories of Islamic Law, pp ; General
Principles of Criminal Law — Western and Islamic, pp )

*2 There may be some debate on whether or not the rights of State have priority over the nghts of
individual. We presume that they do.
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If this order is kept in mind the questions we put above regarding the priority
order within the magasid can be answered, Thus, in case of amputation of the hand
for theft it is not the value of wealth that has been preferred over the value of life.
Rather, it is the right of Allah (the badd pi;nishment) in a lower category that has
been preferred over the right of individual (relating to life) in an upper category. So
is the case with the punishment for the offence of adultery because it is also a hadd
penalty - a pure right of Allah. | .

So, we would rephrase the above-quoted suggestion of Professor Nyazee in the

following manner:
“It might be better to organize the structure of the magasid into différent
kinds of rights and then divide each into the five categories of din, life, ,

family, and mal.”

We have tried to do the same in the follovﬁng diagram:

Din - Life Progeny | Intellect | Wealth -

Right of Allah ~ —>
Right of Sate - >
Right of Individual ~ v v Y v v >

As is obvious, these rights cut across all categories. The right of Allah has
preference over all other competing rights, no matter to which categ'o,ryAAthey
belong. This has been indicated by the horizontal columas. Thus, a right of Allih
from the category of Wealth will have priority over a right of individual in the
category of life. (This has been the case »o'.f the punishment of theft.) Ho_v?eﬁer, if
two rights of the same kind compete with each other then priority is given on the
basis of the five basic values. This has been indicated by the vertical columns. Thus,

where a right of individual clashes with another right of individual priority will be
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given according to order within the magasid. Hence, for the purpose of settling a
dispute the first thing is to determine the nature of rights involved. After that the

values or magasid will be considered.

Conclusion

The conclusion is that Islamic Law h_aé its own set up and framework for the
enforcement of human rights, which should be understood. Only then the
difference between the perspective of the Shari‘ah and that of the western legal

system can be grasped. Nyazee summarized the debate in the following words:’

“Islamic law provides one standard for judging and criticizing exisﬁng or
proposed laws, while human rights as expressed by the United'lNation
provide another standard, especiaﬂy where the nations have ratified the
declarations and conventions fof ‘the United Nations. As far g%_ the
fundamental rules of Islamic law are concerned they have to be adopted by
Muslims without investigating the goodness or badness of the rulésf on the
basis of human reason. Such goodness or badness has already been
determined by God Almighty. When there is a clash between these two
standards, it is obvious that the standard imposed by Islamic law will be
followed and the conflicting staﬁdﬁrd laid down by the United Natiéﬁs will
be rejected. This holds true whether or not a Muslim country has ‘Asi.gned
and ratified a convention of the United Nations and irrespective of what
international law has to say regarding reservation to such instruments.
Ratification cannot set side the fu;idamental rules of Islamic law. It may be
argued that international relatiéns_ are based on reciprocity and a Mushm
nation can accept conditions whénl the same conditions are being imposed
on the other signatory 1o a treaty.i The argument against this is the same;

although reciprocity is an acknowledged principle of Islamic law, no rule of
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reciprocity can set aside, suspend, or permanently remove a fundamental

rule of the Shari‘ah »®

Now, lets us see where does the right of self-determination lie in this set up?

4.2 Self-determination within fhe Shari‘ah Framework
4.2.1 The Islamic Concept of Frecdoxﬁ

To understand the concept of freedom within the-framework of the Shari‘ah it is
necessary first to understand the wewpomt of Islam regarding the posmon of Man
in this universe and the purpose of his life. | |

Islam does not believe in the Chance Theory regarding the origin. of life,
particularly human life, on this planet. It éays that it is all done through'plan.ning
for a great cause. The cause is to show who among humans bow to the Will of God
with his free choice and who rebels agaihst Him.* This test necessitates free éhbice.
Otherwise the test does not have any meaning. They are given free choice -t.o' aécept
or reject the message of God as conveyed by His Prophets and messengérs (May

Allah’s blessings be upon them all).

“There is no compulsion in religion. The right direction is henceforth
distinct from error. And he who rejecteth false deities and believé'th in
Allah hath grasped a firm handhold which will never break. Allah is

Hearer, Knower.”

This free choice inevitably leads to difference of opinions among humans on

different issues. That is why Qur’an also lays down explicitly that difference of

 Islamic Law and Human Rights, p

“ “Blessed is He in Whose hand is the Sovereignty, and He is Able to do all things. Who hath
created life and death that He may try you, which of you is best in conduct; and He is the Mighty,
Forgiving.” (Quran 67:1-2) See for details Mawdudi, /samic Law and Constitution, (Islamlc
Publications, Lahore, 1992) pp 4549, 124-64.

* Quran 2:256 See also 18:29

155



opinion should not be resolved by coercive means as it negates the very purpose of

creation.

“If it had been the Lord's Will they would all have believed all whd_afe on

earth! Wilt thou then compel mankind against their will to believe!”* -

Hence, Islam bases its claims on argﬁm’c;nts. If someone is convinced by _.fhese
arguments and he waats to submit to the Will of God he may become a Muslim. If
he is convinced but he does not want to.abéept the reality he is not forced t_b acﬁept
it.” If a person embraces Islam it meaﬁ‘s. ;}_iat he has unconditionally subﬁ;itﬁed to
the Will of God. He should obey God 1n all respects. In this sense, Islam is but the
negation of free will.” But this total and unconditional submission to the :Will of
God by the free choice of Man makes him free from all other chains. In this‘ way,
he becomes a “free man”.”” No human beihg has any superiority over others except
through piety or taqwa i.e. keeping one’s self within the limits prescribed by God
and not transgressing them.” | |

Islam does not allow some human beings to impose their will on dthérs. It

condemns religious persecution in all its forms and manifestations.” It makes it

* Qur'an 10:99 See also 11:118-19

% “Call unto the way of thy Lord with wisdom and fair exhortation, and reason with them in the
better way. Lo! thy Lord is best aware of him who strayeth from His way, and He is Best Aviare of
those who go aright.” Qur'an 16:125-128 See also 27:76-81
* “It is not fitting for a Believer man or woman when a matter has been decided by Allzh and His
Apostle to have any option about their decision: if anyone disobeys Alldh and His Apostle he is
mdeed on a clearly wrong Path.” (Qur'an 33:36 See also 4:65 and 9:111)

* *Are many lords differing among themselves better or Allah the One Supreme and Irresxsuble”’
(Qur'an 12:36 See also 39:29)
* Qur'an 49:13 The holy Prophet (May Allah s blessings be upon him) emphasized this prmc1ple in
several traditions. (Tirmidhi, Kitab al-Tafsir, Hadith no. 3193; Kitab al-Manaqib, Hadith no. 3890;
Abt Dawid, Kitab al-Manasik, Hadith no. 1628. It is also worth-noting here that Qur’an declares its
laws as “Hudnd Allab” i.e. limits prescribed by Allah. (Qur'an 65:4-5) Furthermore, it declares-that a
community collectively keeps within these lumts it flourishes both in this World and in the
Hereafter. (Qur'an 7:96)
' In Qur'an 85:10 the word fitnab has been used, which is deemed equivalent to persecution,
especially in matters of religion. Sayyid Mawdudi says: “Fitnab is a wider term, which encompasses
several moral crimes... Figuratively, it means anything that tests human being, and that is why
property and offspring are called ftinah. Ups and downs in nations’ life are also termed as frinabh
because they test them. Putting on a person more burden than what he can bear is also called fitnab.
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obligatory upon Muslims - those who submit to God’s will - to fight againSf those
who persecute and coerce people to accept a certain faith. It says that this :fight

should continue ull persecution ends.

“And fight them until persecution is no more, and religion is all fd; Allah.

But if they cease, then lo! Allah is Seer of what they do.”

Those who submit to the Will of God —~ Muslims ~ are equal and there is a bond of
brotherhood among them.* One of the necessary corollaries of this cquali_fy is that
none is allowed to impose his will upon others. All their affairs should be carried

on through mutual consultation.

“(True believers are those) who conduct their affairs by  mutual

Consultation.™*

Muslims may differ on some issues because of the freedom of though_t_.,. which
necessarily leads to freedom of expr’es#ion. But they should resolve all their
differences by reference to what Allah has revealed through His Prophelf'-. (May
Allah’s blessings be upoa him).” Even the leader cannot impose his w111 upon

others. He is bound to accept the decxsxon of the majority. Minority will be

It means that fitnab actually means test, be it through things that a person likes or through fear of
damage and troubles. If this test is from God, then it is perfectly right because He is Creator of
human beings and He has the right to test His creatures. The purpose of this test is to spiritually
develop human beings. However, if this test is by a human being it is absolute injustice because he
does not have this right. The purpose of this test is to put restrictions on freedom of conscience. In
this last sense of the word fitnab it is almost synonym of the English word “Persecution”, although
the former is much wider in its scope.” (al-Jibad fi al-Islam pp 104-09; See also Dr. Wahbah al-
Zuhayli, Athar al-Harb fi al-Figh al-Islami, pp 74 and 90-94) o

2 Qur'an 8:39 See also 22:39-40

> Qur'an 8:74 See also 49:10

* Qur'an 42:38 See also Mawdudi, Islamic Law and Constitution, pp 148-52.

® Quran 4:59
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allowed to express its opinion and to try to convince the majority but it is the
decision of the majority that should be followed.*

It is on the basis of these teachings that the fuqaha’ have declared unequivocally:
“The original rule in human beings is freedom.””’

It means that every human being is presumed to be free (burr) unless he is proved
to be a slave. It also means that freedom is the inherent characteristic of human
beings and slavery is an unnatural situation that devolves upon a person - a halah

tari’ab. Sarakhsi says:

“Human being has been created as malik (owner) and not as ha_amlﬁk
(owned). So, the characteristic of being owned can be proved only if the

characteristic of being owner is invalidated.”

Moreover, it indicates that the general"rﬁle is freedom for all human beings and
that slavery is allowed only as an excebﬁbn. We will come to this issue again at
some later stage, in sha’ Allah.”’

It follows from this explanation of the Islamic Concept of Freedom that Jihad is
not meant for forceful conversion of non-Mushms to Islam. Rather, Mushms are
obliged to fight against those who try to dlStllI'b this divine scheme by persecuung

people to accept or reject a faith.* It is also clear that the right of self-determination

% For a discussion on the relationship of Sharz and amir see Mawdudi, Islamic Law and
Constitution, pp 228-30; Tafbtm al-Qur'an, vol. 4, pp 409-10. See also Mawlana Amin Ahsan Islahi,

Islami Riyasat, (Dar al-Tadhkir, Lahore, 2002) pp 27-46. See for a different perspective | Mawla.na
‘Abd al-Rahman Kilani, Kbélafat-o-fumburiyat, (Lahore) PP - :

» Sharb al-Styar al-Kabir, vol. 4, p 71

* Al-Mabsiat, vol. 10, p '

* See Section 4.2.3 below. See also Section 5.2. 2 2.1 of this dissertation. :

% Here, some may question the position of Islam regarding the institution of slavery, paruwlarly
the enslavement of the war captives. Similarly, there are some doubts about the position of non-
Muslims in Islamic State. In order to complete the discussion on freedom and self-determination
within the Shari‘ah framework we will discuss these issues a bit later in this chapter, in sha Allah.

See Section 4.2.3 below. See also Section 6.5.
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1s ensured not only for ‘peoples’ but also for each and every individual. 'Bu_f, of
course, practical implementation of this right has several modes, which will be

discussed in detail in the next Chapters, in sha’ Allah."

4.2.2 Self-determination and Religioue Freedom

As we discussed in detail in the first Chapeer, self-determination of ‘peopleé’ is not
confined only to their ‘political independence’. More than that, it encompasses
their “economic, social and cultural development in accordance with the1r own
wishes and aspirations without any external interference.’ This WldCI‘_ right,
therefore, relates to the very first of the five values that the Shari‘ah aims to peOtect
and defend, i.e., din. So, each and every 'i_ﬁdividual is free to choose the way of life
- din - for him. He is not to be coerced to believe in a particular faith. Nor should
he be forced to abandon a faith. But religious freedom is not confined eniy 0
embracing or rejecting a faith. Rather, as noted above, it requires ensuring an
environment where at least that part of the religion can be practiced witheut. any
hindrance, which is covered by the doctrme of the rights of Allah (hugig Allab)
Thus, for instance, there should be no hmdrance in the performance of salah.
Similarly, nobody should be forced toiobserve a particular dress code if _that is
prohibited by the Shari‘ah.” Moreover, this right of self-det”ermination'_ also
encompasses freedom of expression as well as of access to information. It. also
necessitates participation of each 1nd1V1dual either directly or through his
representative, in the decision-making process in the social set up. Then, from the

negative aspect of the value, it becomes obligatory upon Islamic State to.punish

* See Section 6.4 of this dissertation. For a description of the modes for implementing r.he nght of
self-determination in international law see Section 1.4 above.

“ For instance, the Declaration on Principles of International Law says: *By virtue of the prmc1ple
of equal rights and self-determination of peoples enshrined in the Charter of the United Nations, all
peoples have the right freely to determine, without external interference, their political status and
lo pursuc their economic, social and cultural development, and every State has the duty 1o respect
this right in accordance with the provisions of the Charter.” (GA/Res/2625 (XXV) (1970) Section
1)

* For instance, the Shari‘ah has prohibited Mushms from resembling non-Muslims in dress. (Abu
Dawtiid, Kitab al-Libds, Hadith no. 3512) The recent ban in France on wearing scarves is, m fact, a
violation of the right of self-determinaton.
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those who violate this fundamental right of human beings. This punishment may
even take the form of armed attack against the wrongdoers. |

Now, as self-determination relates to the value of din - the highest of the values - it
will have priority over all other rightc _chat relate to values or rights of _léwer
category insofar as it is linked to the foremost of rights - the right of .A]lz'zh.
Resultantly, Islamic State is bound to eﬁs_ure self-determination for its citiiccs. It
cannot suspend it on any pretext. | 7

Those Muslims who live outside Islamic Scate are also bound by the precepts of the
Shari‘ah * insofar as they will be responsible for violation of any commandment of
the Shari‘ah before Allah on the Day of Judgment.® They should, hovs)ever
observe the law of the land also. But this should not amount to violation of the
basic norms of the Shari‘ah.*If in a certain territory they cannot live in accordance
with their faith they should migrate from Ihat territory to another suitable area.”
If, however, they are not allowed to migrate, or when they are in coccidc;able
number and 'they strive for their right to self-determination, Islamic State will be
bound to provide them moral, diplomatic as well as military and material supporrt,
if necessary. 4.

As far as non-Muslims living in Islamic State are concerned, they are also given the
right of self-determination. Details will be discussed in the next Chapters, in sha’
Allzh.®* But it may be noted at prescﬁt that Shari‘ah does not considcr, them
‘slaves’. They are ‘free’ citizens of Islamic State enjoying its protection.” Their
religious freedom is guaranteed. Their places of worship are protected. In places
other than Amsar al-Muslimin (Muslim Cites) they are given more freedom insofar

as they are allowed to openly carry religious demonstrations and processions and

“ Imam Abtu Yasuf has given the following famous dictum: A Muslim is to regulate his conduct
accordmg 10 laws of Islam wherever he may be.” (4/-Mabsit, vol. 10, p 95. For a dxscussmn on the
meaning and implications of this dictum see Section 6.1.1.3 of this dissertation.)

* See for details Section 5.1.1.2 of this dissertation.

% See for details Section 6.1.1.4 as well as Sectioris 6.2 and 6.3 of this dissertation.

¥ Qur'an 4:97-100 (See for details Section 6.2 of this dissertation.)

% See Section of 6.5.4 this dissertation.

* See Section 6.5.3 of this dissertation.
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to build new places of worship.”® Even in Amsar al-Muslimin they are a]lbw:d to
renovate their places of worship and ce_lébrate religious festivals within their
locality or places of worship.”! These Hr'ights are. ensured even for those non-
Muslims who are inhabitants of lands cqnquered by Muslims.”? As far as those non-
Muslims are concerned who join Islamic_'S;éte after concluding a treaty with it'they

may have additional rights by virtue of that treaty.”

4.2.3 Slavery and Islam

Here, it will not be out of place to discuss the position of slavery in Islam.™

Slavery was not a part of the scheme of the Shari‘ah. The Shari’ah did not‘e.n‘visage
it. Tt was an institution that pre-existed the advent of the last Prophet (Maf Allah’s
blessings be upon him).” We notedabove that the fuqaha’ have dec_léréd 1t
unequivocally that ‘original rule in human beings is freedom’.”® It means that the
Shari‘ah allowed slavery only as an exception. Shari‘ah did not at once aboﬁsh it
altogether for several practical reasons. I, howeve‘r, not only gave a detailed
scheme for its gradual abolition but als§ ensured religious freedom for slaves
during the transitional period before thé_‘ complete abolition of this instituf_ioh. We

will give a brief description of the Shari‘ah rulings on this issue.

7 Abt Yusuf, Kitab Al-Kharaj, p 158 (quotmg t.he aut.homy of Ibn *Abbas). For detaxls see Secuon
6.5.4.1 of this dissertation.

" 1bid. '

" See for details Section 6.5.4 of this dissertation.

” For the text of different treaties concluded with non-Muslims during the caliphate of Abi Bakr
and “‘Umar (May Allah be pleaed with them) see Kizib al-Kharaj, pp 148-62 (See for details Sections
6.4.5.1 and 6.5.4.3 of this dissertation.)

™ For an analysis of the institution of slavery.in Islam see: Dr. Wahbah al-Zuhayli, A):bar al-Harb,
pp 441-47, Mawdudi, Tafhimat, Lahore, 1978, vol. 2, pp 348-84; Muhammad Qutub, Shububar Hawl
al-Ilam  (Jeddah, 1983), pp 54-106. See also: Ahmad Amin, Fajr al-Islam (Cairo, n. d.), pp 871f,
Subhi al-Mahmasani, Hikmat al-Tashri‘ wa Falsafatub (Karachi, n. d., vol. 2), pp 380ff. See for further
details: Ahmad Shafiq Pash3, a/-Rigq fi al-Islam (Cairo, 1394 A. H.); ‘Abdullah al-Hamd al-falili, a/-
‘Alagat al-ljitma'‘iyab fi al-Qur'an (Dar al-Salam, al-Riyad, 1995), pp 93-125.

” In Jewish Law, for instance, there were two «causes for enslavement; a crime or sin and war.
(Deuteronomy, 20) St. Paul also defended the institution of slavery. (Epistle to Ephesus, 6).
Aristotle’s defense of slavery is also well known, "~

7 Sharb al-Siyar al-Kabir, vol. 4, p 71
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4.2.3.1 Scheme for Abolition of the Institution of Slavery

1)

3)

Islam condemned enslavement of a free person.” It allowed enslavemeﬁt in
only one situation, namely, enslave’xﬁe;i_t of the war captives, and that to0 ‘as a
last resort. We will discuss this issue.l in a bit detail in the next chapter, in sha’
Allzh. At present it may be noted that it was based upon the prixicﬁple of
reciprocity (al-mu‘amalah bi al—mit‘bl)v and necessity (al-darirah).”® When the
other party was willing to exchangé POWS or pay ransom for it Islami._c State
always welcomed it.” Similarly, there_—iare numerous instances in the lifetime of
the Prophet (May Allah’s blessings be upon him) when'he released POW:s
gratuitously.™ |

It also laid great emphasis upon manumission of slaves. Even in the begiﬁning
of Islamic Da‘wah in Makkah thé'éét of mgnumission was described as a
symbol of model Muslim character.” Muslims were always encoufaggd to
spend their money on the wellbeing of the oppressed and needy, including
slaves.® - |
When Islamic State was established in Madinah, it was ordained that it Should
spend part of its revenue in freeing slaves.” |

The Shari‘ah envisaged manumission as expiation (kaffarah) for several acts,

such as breaking an oath™ unmtentxonal murder®, zihar® etc.

77 Bukhari, Kitab al-Buyi‘, Hadith no. 2075; Ibn Majah, Kitab al-Abkam, Hadith no. 2433

7% See Section 5.2.2.3A of this dissertation. '

” For instance, most of the POWs in the Battle of Badr were released after they paid some ransom.
Some of them were freed on the condition that they should teach ten children of Ansar writing and
reading. (Ibn Sa'd, &-Tabagat al-Kubra, vol. 2, p 22; Ibn Hisham, al-Sirab al-Nabawtyab, vol. 2, p
221) Similarly, ‘Amr the son of Abt Sufyan was released in exchange of the release of a Muslim
captive Sa‘d bin Nu‘amin. (Ibid.)

** Among the POWs of Badr Aba al-‘As, the infamous poet Aba ‘Tzzah and others were released
gratuitously. (Al-Sirab al-Nabawtyab, vol. 2, p 228) Eighty POWs were released gratuitously at the
eve of the conquest of Makkah. (Muslim, Kitab al-Jihad Hadith no. 3373; Tirmidhi, Kitzb al- Tafszr,
Hadith no. 3187; Abt Dawid, Kitab al-Jibad Hadith no. 2313)

" Qur'an 90:11-13

8 See, for instance, Qur'an 4:36.

8 Qurian 9:60

% Qurian 5:89

¥ Qur'an 4:92
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5) The institution of mukatababh was esf@blished to help those slaves who .w'anted
emancipation. Muslims were ordered to help the mukatab slaves.”

6) Different rules were laid down for di:ffercnt classes of slaves. Thus, for instance,
if a concubine were to give birth to a child for her master (umm al—de she
would not be sold and would get fréedom after the death of her master.™
Similarly, a mudabbar slave was the O#é for whom the master made a w111 that
he should be free after his death.” | .

7) The institution of wala’ was also ¢sfgb1ished. Under this system, if ai_'person
were to free his slave he would inherit that slave if he did not have ap_'onther
relative at the time of his death.” |

8) To change the psyche of the people regarding slaves and concubmcs the
Prophet (May Allah’s blessings be- upon him) ordered Muslims to call their
slaves as fata (boy) and concubines as fatab (gir]) instead of ‘@bd (slave) and
‘amab (concubine), respectively.”

9) In Jabiltyah some masters used to fbrc¢ their concubines to act as préstithtes.
Islam not only prohibited it but also prescribed severe punishments for such

masters.” It was quite natural that the moral character of slaves and concubines

% Qur'an 58:3

¥ Qur'an 24:33 For detailed rules about the institution of mukditabab see:

% For detailed rules about #mmabat al-walad see:

% For detailed rules about mudabbar see:

® See for details: () It was a kind of incentive for people to free their slaves. Indeed, the r1ght of
wala’ was very much attractve for people. So, for instance, it is reported that a concubine named
Barirah was manumitted by her master. She came to ‘A’ishah (May Allah be pleased with her), and
asked her for financial help to set her free. She said that she would buy her and then set her free so
that she gets the right of patronage (walz’). Her master agreed that she could buy her and set her
free but he would retain the right of patronage. When the Prophet (May Allah’s blessings be upon
him) was told about this irrational stipulation he was very angry and said: “How could some people
attempt to impose stipulations that are not in the book of Allah. Whosever stipulated conditions
that are not in Qur'an then these are not binding even if there were hundred stipulations™.
(Bukhari, Kitab al-Buyii‘, vol. 1, p 269-70, Kitiih al-Nikah, vol. 3, p 79) In other reports it is said that
the Prophet (May Allah’s blessings be upon him) told ‘A’ishah to buy her and set her free and do
accept the stipulation of her master because it does not matter as the right of patronage is the
exclusive right of the person who would set her free. She did the same and then the Prophet (May
Allah’s blessings be upon him) gave the sermon. (Ibid., Kitab al-‘Itq, vol. 1, p 114344, Kitab al-
Shuriit, vol. 1, p 1234 and 1238-39; Muslim, Kitzb al-Itg, vol. 4, p 133-34)

% Mushkil al-Athar, vol. 1, p 493

2 Qurian 24:33
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was not very good and that is why the Shari‘ah commuted the punishment for
adultery in case of a slave or concubine. * Great reward was fnentioned_ 1f§r a
master who would help his concubihc in building her moral character.” |

10) Last but not the least, Muslims were ordered to care for their slav‘c.s':and
concubines. They were to wear them the same clothes that they théméglves
wore and were to give them the s':mig food that they themselves ate.” They
were prohibited from giving them excessive work and were ordered 'tc.) help
them in fulfilling a task.” The Prophet (May Allah’s blessings be upon th) led
the Muslim community‘by examplé."} Like other walks of life he Was_the.- role
model in this regard as well. | ’

Apart from these rules, the Shari‘ah also guaranteed religious freedom fé_r slaves

and concubines. We will discuss this issue 1n a bit detail below.

4.2.3.2 Religious Freedom aand Slaves

As discussed earlier, the grundnorm._ in Islamic legal system is that' _the all
lawmaking authority vests in Allah alniigi;ty. No one can change His law. He‘is
the real master and all human beings are His servants. No one caa take the rights
given by Him. The right of Allah has pr1or1ty over the right of individual or that
of state. . .
Thus, for instance, Allah almighty graxitéd every human being the right to choose
a religion and a way of life for him. No one can take this right. Hence, n_o_'b'ody is
allowed to impose a particular faith ui)ﬁh any person even if he is his élzl:vc."“

Similarly, slave cannot legally become ruler of the state or judge in a court 'o_:f law

* Qur'an 4:25

% Bukhari, Kitib al-Nikab, Hadith no.

% Bukhari, Kitab al-Iman, Hadith no. 29; Muslim, Kztabal Iman, Hadith no. 3140.

% Ibid.

% For instance, he not only freed his slave Zayd bm Harithah but also arranged his marriage with
his cousin Zaynab (May Allih be pleased with them). Similarly, his attitude with his servant Anas
and his concubine Mariah the Coptic (May Allah be pleased with them) has always been seen by the
Muslim community as the role model that should be followed.

% This is true not only of non-Muslims but also of Muslims. While Muslims should try to convince
their slaves about the truth of Islam they are not allowed to coerce them. (4/-Mabsiit, vol. 10, p)
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by virtue of his deficient legal capacity."_;’ But if he has been appointed as a _fﬁler or
commander or he somehow captures péﬁ}er, then he must be obeyed like any
ordinary Muslim ruler or commander. THus, he will be obeyed untuil his obedience
becomes equivalent to disobedience of Allah and His messenger.'® |

There 1s another aspect of this issue-as Av:vell. We carlier noted that the dutics
imposed by Allah almighty have priofity over all other duties. Obedience to
creature should not result in disobedience to the Creator. So, when He im';;osed a
personal duty upon a person no one is éllbwed to put hurdles in the perfor;ﬁmce
of that duty. There are two kinds of obligations in the Shari‘ah, namely thé fard
‘ayni (universal obligation) and fard /eiﬁ’z' (communal obligation). For fard Zyni
each and every individual Muslim is personally liable before Allah almighty. That
is why, no permission of parents or master or ruler is required in fulfilling these
duties.” Examples include salah, zakah, sawm, hajj, acquiring minimum ed_iicétion
and knowledge necessary to live as a Muslim etc. As far as fard kifi’s is conqéfhed 1t
is a communal obligation for the fuifillment of which the whole Mu.slim
community is responsible. Thus, when sufficient number of persons fulfils.it the
rest will not be held responsible for fulﬁlhng it. Examples include da‘wab, Jihad,
janazah prayers etc. In such cases individual Muslims are required to fulfill the duty
after getting permission for it from the felcvant person having authority. ThuE, the
permission of parents is necessary for a‘Mu,slim to go for Jihad. Similarly, a woman
cannot go for Jihad without the permissio’ﬁ of her husband. In the same manner a
slave cannot go for Jihad without the pefmission of his master. But it ﬁmst be
noted here that fard kifz’i sometimes becomes fard ‘@yni in which case the
requirement of getting perrﬁission 18 wa\}ed.' o

It means that slaves are free in fulfilling those duties, which are furid a‘yan. N.lo one

has the authority to stop them from fulfilling these duties. That is why, we -e':.irlier

99

' Bukhari, Kitzb al-Abkam, Hadith no. 6609; Tirmidhi, Kit7b al-Jibad Hadith no 1628; Musnad
Ahmad, Bagi Musnad al-Ansar, Hadith Yakya bin al-Husayn ‘an Ummik, Hadith no. 22150 '
9 Al.Hidayab, Kitib al-Siyar
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commented that total and unconditional submxssxon to the Will of God by the free

choice of Man makes him free from all other chains.

166



CHAPTER V:

SHARiI‘AH AND THE USE OF FORCE

In the analysis of the Shari‘ah regﬁlati_bns regarding warfare the diétiﬁction
between the Tllat al-Qital (the Cause of War) and the Adab al-Qital (the _Copduct
of War) must be kept in mind. Otherwise there will be several confusi§ﬁ§ and
misunderstandings about the concept of Jihad.! That is why we will deal with these

two issues of law separately so as to avoid misunderstanding and confusions. -

5.1 JIHaD - WHY? -
5.1.1 Jibad from the Perspective of the Classical Jurists

Before going into details of Islamic jus.z'n' bello we will discuss the presumptions of

the classical jurists regarding Jihad. We deem it necessary for better understanding

of their concept of Jihad.

5.1.1.1 The Obligation of Jihad

The fuqaha’ attached great importance to the obligation of Jihad because of the
emphasis placed by the texts of the Qur’in and Sunnah on this obligatic;ﬁ; :-They
would never allow Islamic State to leavev this important obligation. Every 'é.c;; that
was deemed equivalent to leaving of t}:us jobh’gation was declared prohibited. It is

for this reason also that they do not allow permanent peace treaties with non-

! For instance, the Prophetic directive to give three options to non-Muslims (Muslim, Kitab al-Jibad,
Hadith no. 3261) is generally misunderstood because it is taken as a part of the jus ad bellum (See,
for instance, ‘Abd al-Rahmin al-Rahmani, a/-Jibad al-Islami, Dar al-Andalus, Lahore, 2004, pp 111-
13). In fact, it is a part of the jus in bello. That is why the fuqaha’ discuss the implications of this
directive during their discourse on the Adab 4l-Qital. For instance, Shaybani, the Father of Muslim
International Law, begins his shorter treatise on Siyar with a discussion on the implications of this
directive. (Kitab al-Siyar al-Saghir, Islamic Research Institute, Islamabad, 1998, p 1.) It is interesting
to note that Dr. Mahmood Ahmad Ghazi, in his translation gives the following title to this and
other directives: “Instructions of the Holy Prophet about the Conduct of War and International
Relations). Viewed from this perspective, this directive shows the eagerness on the part of Muslims
to avoid war as a means of settlement of disputes. Thus, when war is imposed upon them they are
obliged to give three options to those who waged war against them. To prove from it that Islam
does not recognize the right of existence for non-Muslims in separate state(s) is going too far. .
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Muslim states. > It may be noted that some jurists, particularly the Hanafis, saw a
peace treaty as Jihad in spirit even if not in letter.” This is because the purpose of

Jihid can be achieved by peace treaty as well.

5.1.1.2 Supremacy of Islam and Mushms

The fuqaha’ wrote their manuals of ﬁqh in a period when Muslims were on a
dominant position in World politics. This sense of dominance and supenqnty is
reflected in their expositions. Thus, ‘when they prescribe rules for vaﬁdity or
otherwise of peace treaties they have in mind the dominance of Muslims. _T_hey feel
that it is a non-Muslim state, which is more in need of a period of truce. 'This 1s
coupled by the presumption that non-Mushms were determined to fight agamst
Muslims. The logical conclusion of these tWO presumptions was d1sapproval of
treaties of permanent peace. They felt that peace treaties were used by non-
Muslims as a meaas to get time for war preparanons

Modern scholars are writing on JLhad in a period when Muslims have lost their
power. They feel that today it is Muslims who are in need for a period of truce.
That 1s why they are more inclined'tcl)wards accepting the norms of peaceful

coexistence and pacific settlement of disputes.

? Al-Mughni, vol. 8, p 461 Similarly, they declare that it is obligatory upon the Imam to send troops
for Jihad at least once a year. (Al-Mughni, vol. 8, p 348; Mughni al-Mubtaj, vol. 4, p 209) The reason
they provide is that jizyab tax, which is levied on non-Muslims who opt for living within Islamic
State and leave fighting against it, is taken once a year. Another reason they provide is that acts that
are made obligatory by the Shari‘ah are required to be performed at least once a year like hajj and
Fasting. (Bidayat al-Mjtabid, vol. 1, p 304; Mughni al-Mubtaj, vol. 4, p 209; Mawahib al-Jalil, vol. 3, p
376) The Hanafis oppose the other jurists on this-issue. See Fath al-Qadir, vol. 4, p 283) Wahbah al-
Zuhayli criticizing this ruling argues that analogy on the basis of jizyah is not correct because jizyah
is an internal issue of Islamic State and Jihad pertains to relations with the outside world. Moreover,
Jizyab is a financial obligation of non-Muslim citizens in the same manner as zakab is of Muslim
citizens. It has nothing to do with the obligation of Jihad. Moreover, the directive of giving three
alternative options to non-Muslims was meant to regulate the conduct of war and not to prescribe
causes of war. Similarly, an act becomes obhgatory only when the sabab (cause) of obhgauon is
found. (Athar al-Harb, p 89)

* Al-Mabsiit, vol. 10, p . -

* However, even in that period they did discuss a few cases where Mushms may not be in a
dominant position. Thus, for instance, Sarakhsi allows a peace treaty on the condition that Muslims
shall pay tribute or other tax to non-Muslims provided this set up is deemed necessary for the
benefit of Muslims. (A/-Mabsiit, vol. 10, p)
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5.1.1.3 Dar al-Islam and Dar al-Harb N

For comprehending the rules derived by the fuqaha’ it is important to understand
the meaning and implications of the divisié)n of the World into dar al-Islim and dar
al-barb. There are some scholars who afgﬁe that the division of the World into two
hostile territories having perpetual war with each other is a permanent system
envisaged by the Shari‘ah.” Others argue that the jurists made this d1v1s1on keepmg
in view the realities of their times and, hence, it has no permanence:® This
difference of opinion has also had its .bearing upon the nature of reiatiénship
between Islamic State and non-Muslim states on the one hand, and on the OLher, on
the relationship of Islamic State with- Mushms living temporarily or permanently
in non-Muslim territories. It has also led to differences over the legitimacy of
different transactions made in non-Muslim territories.”

Shari‘ah is divine law and, hence, the r_éa.l. sanction behind it is the fear of ch)d and
the real punishment for its violation is the one to be awarded in the Hereafter.
This theological perspective knows no tefritorial limits. Hence, a Muslim is bound
to follow the precepts of the Shari‘ah everywhere.! If he violates a rule of the
Shari‘ah he will be responsible for it before God on the Day of ]udgmeln:t. From
this theological, humanity has been divided into two different categones those
who submit to God’s will - Mushms - and those who do not - non-Mushms

From this perspective, a Muslim in any part of the World is part of the ~Mushm
ummah and thus the bond of brotherhood binds a Muslim resident of non-Muslim
state to his Muslim brethren in Islamic' State. A Muslim by virtue of his being
Muslim is ma'sim i.e. ‘protected’ in fhe sense that God will punish, in the
Hereafter, those who violated his rights. This is what is called as Tsmah bi -al-[slémﬂ

Le. protection by virtue of Islam. This %smab or protection does not necessarily

> See, for instance, Majid Khaduri, Kitab al-Siyar wa al-Kbarzj wa al-Ushr min Kitab al-Asl li al-
Shaybani, Karachi, 1417 AH, pp 22-30.

¢ See, for instance, Wahbah al-Zuhayli, Athar al-Harb fi al-Figh al-Islam?, pp 192-96

” Tt is acknowledged here that this analysis is based primarily on the ideas of the famous Hanafi
jurist al-Sarakhsi as contained in his famous treatise “al/-Mabsiit” vol. 10. It is also acknowledged that
the present author got due help in understandmg these issues from Sayyid Aba al-A‘la Mawdudi’s
treatise on interest in Islam, namely, Sid.

¥ See, al-Mabsut, vol. 10, p 95, al- Mughni, vol.13 p,
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mean that his rights will be enforced By courts in Islamic State. Moreover, Islam
(submission to the will of God) and Kuf/ (Denial to submit to the will of God) are
in perpetual conflict and there exists between these two systems a perpetual state of
war. But this war is on theological and theoreucal level only. Tt does not necessitate
a perpetual state of war between Muslim§ and non-Muslims.

Then, there is the municipal law perspective of Islamic State. Muslim courts have no
jurisdiction beyond the territorial limits of Islamic State. Thus, courts eannot
enforce rights of a citizen beyond the territory of Islamic State. That is why, from
this perspective the persons outside the jurisdiction of Islamic State as ghayr
ma‘sim or unprotected. Islamic State has., no authority, and no respon;ibility, to
protect the rights of persons who are beyond its territorial limits. It can, and it
should, protect the rights of those who are within its territorial jurisdietien, be
they Muslims or non-Muslims. Every: person, whether Muslim or non-Muslim,
who is within the territorial limits of Islamic State is 72 siim. This is called Zsmab
bi al-dar i.e. protection by virtue of 'te_rritory or territorial jurisdictioh., Hence,
from this perspective also, the World is divided into two territories: d&r'alifslﬁm
and dar al-kufr. This division is only éﬁ ‘the basis of jurisdiction. From theological
perspective, a Muslim in any part of the World.is ma‘s#m, while from the
perspective of Municipal Law, %smab is only for those persons who are within the
territorial limits of Islamic State irrespective of their being Muslims ;or non-
Muslims. 1 |

Then comes the international law of Islam. This law distinguishes “between
different types of dir al-bufr on the basis of their relationship with Islamic State.
Thus, a non-Muslim state may be in a 'sfete of war with Islamic State, in which case
it is called dar al-barb. It may have a pea'ce_.treaty with Islamic State in which ease it
is called dar al-‘abd or dar al-muwada ‘ab. Tt may be a State, which is neither at war
with Islamic State nor has it a peace treaty with it. In this case, it is either simply
called as dar al-kufr or it may also be called as dar al-barb. Now, from the
perspective of Islamic State and court's,‘the first and the third kinds do not enjoy

‘ismab. In case of dar al-‘abd, of course, by virtue of treaty some jurisdiction may
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be granted to Islamic State and couﬁs due to which some kind of :‘zlgm'ah is
established for those persons who are W’i#hin the dar al-‘abd.’

Here, we will give some examples to eiﬁlain the difference of opinion be;Weén the
Hanafis and other jurists. Sarakhsi, one of the greatest jurists of all times, has made

some valuable points in the following passage:

“If a Muslim enters the tcrrito;y"df non-Muslims by their permissinbfn, ando
lends or borrows from them’ r'n.oney, or usurps their property ior his
property is usurped there, his case will not be heard [in the court of the
Muslim territory], because thé)f did that 11 a place outside’ Muslim
jurisdiction. As for the Muslim who usurped their property after
guaranteeing them not to do Fhét, we hold this because he Vioiéatcd bis
pledge, not the pledge of the Muslim ruler. However, he will be adv_ised by
way of fatwa to return the property though he will not be compelléad to do
that by the court. And as for the.foreigners in their home, who usurpéd the
property of the Muslim, we holci.:this because they violated their pledge in a
place where they were not under the Muslim jurisdiction... All this because
the Muslim took the risk and exposed himself to that when he quitted the
Muslim resisting power [i.e. juri&diction]:.. Yet it is abominable for the
Muslim under his religion 1o violate his pledge with them, for the viélation
of pledge is forbidden... It is on‘a_c':count of this that, when he Violatéd with

them his pledge and thus acquired some property and brought it over to

* Dar al-kufr and dar al-barb are more often than not considered synonyms. This is true not only
with modern scholars but also with classical jurists of schools other than the Hanafis, It is
submitted, with due regard to the scholarship and genius of all the jurists, that it is the Hanafi
School, particularly Imam Abt Hanifah, who always distinguished between the different kinds of
dar al-kufr on the one hand, and between différent perspectives of law from the other. One reason
for the confusion of terms especially for the classical jurists, is the fact that in those days most of the
non-Muslim states were in a continuous state of war due to which dar al-kufr and dar al-barb were
deemed synonyms. ’ . '
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Muslim territory, it would not be desirable for another Muslim to 'p‘urchase

it if he knew the fact.”™

Marghinani has also laid down explicitly that if a Muslim trader goes to dar al-harb
and gets something by stealth he 1s déémca (by the law of the land) rightful owner
of the property stolen, although he violated his pledge and is, thus, respohsible
before God for his act." Other jurists hold that he should be held liable for his act
in the courts of Muslim State, and the property recovered from him wquld be
given back to the rightful owner, if posSii)le.12 |

The following quotation is more expliéit_ in this regard:

“According to Ab@ Hanifah, the position of a person who embraces Islam
in dar al-harb and does not migrate [to dar al-Islam] 1s like thath‘o_f barbi
[alien non-Muslim] because his jp'roperty’3 is unprotected [by the law of the

land in Islamic State].”™

Similarly, if a non-Muslim inhabitant of dﬁr al-barb embraces Islam and is killed by
a Muslim, intentionally or otherwise, thé'Hanaﬁs hold that the murderer is‘{éeithero
liable to gisas nor diyah.” Furthermore, _¢§en if two Muslims inhabitants of dar al-
Kslam are captured in dar al-harb, or if they go there by aman, and one of therﬁ kills
the other intentionally the murderer should be liable only to the punishment 1n
the hereafter and no worldly punishm.ent is 1o be awarded. If he kil_led him

unintentionally he will not be liable fQ' pay diyah, although he will be required to

' Al-Mabsiit, vol. 10, p 95. Dr Hamidullih commenting on the above passage has the following to
say: “[The Hanafis] make a sharp distinction between jurisdiction of Muslim court and that of a
foreign court over a Muslim, on the one hand, and moral obligations on the other; and they do not
hold him responsible in a Muslim court for acts done in a foreign territory. And on the same basis,
they acquit a foreign non-Muslim from all acts committed in foreign territory even against a
Muslim subject, such as murder or theft.” (The Muslim Conduct of State, p 104)

" Al-Hidzyah, Chapter on Musta’min

2 Al-Mughni, vol. 8, p

D And also his life, as is discussed below.

" Al-Babr al-Ra’ig, vol. 5, p 147

" Al-Hidayah, Kitab al-Siyar
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offer kaffarah (expiation).”® Ibn al-Humam, while commenting on the opinion of
Abta Hanifah, has made a fine distinction between the different perspectives of

Islamic Law:

“So, according to Ab@ Hanifah, there is no worldly punishmeqt- for the
murderer, except kaffarab in case of unintentional murder and punishment
in the Hereafier in case of intentional murder... This 1s becausle"d_ue to
imprisonment he {the victim} bé'came like them [aliens}... and thus, he
resembles a Muslim [inhabitantbf dar al-barb] who did not migrate [.to dar

»17

al-Islam], as both lack worldly protecnon (al-ismab al-dunyawiyab).

The precision and clarity of concepts in Hanafi jurists is at its best here."

Hence, we are of the considered opinion that the doctrine of dar as envisaged by
the Hanafi jurists has nothing to do with the doctrine of perpetual war."” It was, in
fact based on the concept of territorial jurisdiction.” There are several véfscs and

traditions that clearly establish the concept of territorial jurisdiction.

' Fath al-Qadir, vol. 5, P 451

Y Ibid.

¥ Sayyid Mawdudi opined that Imam Abu Hanifah not only distinguished between dxfferent
perspectives of Islamic Law but also distinguished between different kinds of dar al-kufr. He claimed
that in all the above-cited examples, Abt Hanifah must have used the term dar al-kufr and not dar
al-barb. However, if he used the term dar al-harb it would be because of the fact that almost all of
the adjacent territories of dar al-kufr at that time were in fact turned into dar al-barb. According to
Mawdudi, Abu Hanifah never used the word ibahab (permissibility) in these cases; rather, he used
the phrase ghayr ma‘sim (unprotected by Municipal Law). The later jurists, even in the Hanafis,

unfortunately did not maintain this distinction, and that is why the opinions of Ab@ Hamfah could
not be well appreciated. (Sitd, p 367-68)

¥ As we shall see later, the opinion of the Hanafis about perpetual war was based on some other
foundations. It had no relation with the doctrine of dar. (See Section 5.1.1.4 below.) _

% Here, it will not be out of place to mention the definitions of dar al-Islam and dar al-barb as given
by the fuqaha’. Dar al-Islam is the territory where Islamic Law is implemented (Badai ‘i al-Sana’i’,
vol. 7, p 130) or where Muslims have the potential capability of implementing Islamic Law even if
they do not actually implement it (Asna al-Matalib, vol. 4, p 204). Dar al-Harb is the territory under
the effective control of non-Muslims in which they implement their own laws. It will remain dar al-
barb even if Muslims inhabit it when they are not capable of implementing Islamic Law. Hence, the
real distinguishing factor between dar al-Islam and dar al-barb is whether or not Islamic Law i is
actually or potentially melemented there. As to when a dar al-Islam converts into dir al-barb and
vice versa there is a difference of opinion. Majority jurists including the Sahibayn of Abt Hanifah -
Ab@ Yasuf and Muhammad - believe that when laws other than Islamic Law is enforced and
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Thus, for instance, when Muslims we,rel'persecuted in Makkah they were _.b'jrderedc
to migrate to the Islamic State of Maldi.nalh.21 Those who did not migrate were
deprived of the protection of Islamic Sfatg. It was explicitly mentioned that Islamic
State does not have any responsibility Jre.g'ard'mg the protection of their rights. But,
if they asked help of Islamic State “in matter of religion” Islamic State was duty-
bound to support them militarily, if i;éc_éssary. However, it was to act within the
restrictions of treaties, if any.? - '
Similarly, different rules were given for unintentional murder of a _Muslim
depending on whether he was inhabitant of Islamic State, an enemy state o'rfa.l state
with which Muslims had a peace trea"f?.” This principle has been elaborated in
several traditions as well. ' |
“When you meet enemies who are polythc‘eists, invite them to thré¢ courses
of action. If they respond to any one of these, ybu also accept it and restrain
yourself from doing them any -h.a-ufm. Invite them to (accept) Islam{if they
respond to you, accept it from them and desist from fighting aga_in'st‘.them.
Then invite them to migrate from their lands to the laad of Muhﬁjirs and
inform them that, if they do so, they shall have all the priviie.gés and
obligations of the Muhajirs. If_théy refuse to migrate, tell them-thai; they

will have the status of Bedou'ir.l. Muslims and will be subjected to the

Muslims lose the capability to implement Islamic Law in the territory it converts into dar al-harb.
On the other hand, Abti Hanifah holds that dar al-Islam coverts into dar al-barb when three
conditions are fulfilled, namely, implementation of the laws of kufr; contiguity to dar al-kufr; and
termination of the aman of Muslims. What it simply means is that non-Muslims enjoy effective
control of the territory and Muslims become their subjects. (Badai% al-Sana’i’, vol. 7, p 130) It must
also be appreciated that the Hanafis have different rulings for transactions in dar al-barb as well as
rights and duties of Muslims in dar al-harb. That is why they have a stricter criterion for declaring a
territory as dar al-barb. In this regard the controversy over the status of India after the effective
control of the British forces over large territories and the capital may also be recalled. It was the
genius of Shih ‘Abd al-‘Aziz which comprehended the necessity of declaring India as dar. al-barb
after which all the rules of dar al-harb were to apply. This fatwa paved the way for the Jihad
Movement against non-Muslims and, then, for a fullfledged War of Independence against the
British rulers. (See for details: Dr. Mahmood Ahmad Ghazi, Muslim Renaissance in South Asia - The
Role of Shah Walinllah and His Successors, (Islamic Research Institute, Islamabad, 2002) pp .

2 Qur'an 16:106-10, 4:97-99

2 Qur'an 8:72

B Qur'an 4:92
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Commands of Allah like other Muslims, but they will not receive any share
from the spoils of war or fay’ except when they actually fight wi}h the

Muslims (against the nonbelievers).”*

Similarly, the famous event of Aba Busayr and his friends also establ_ishes this

principle beyond any doubt.?

5.1.1.4 The Doctrine of Perpetual WarAj . |

Modern scholars have taken great pain in ascertaining whether from the
perspective of the Shari‘ah war betweer Muslims and non-Muslims is a gc_:néral rule
or exception. Different scholars have 'pfesented conflicting opintons on thxs 1ssue.
There is almost a consensus that majority of the earlier jurists considered Qar as a
general rule.” Hence, those among modern scholars who say that war is the veneral
rule and peace is an exception base the1r arguments on their understandmg of the
work of the fugaha’. On the other hand, those who say that peace is the general
rule, more often than not, ignore the work of jurists and argue directlyv_from the

texts of the Qur’an and Sunnah. Most of them consider the work of the fuqahd’ as

* Muslim, Kitab al-Jibad Hadith no. 3261; Tirmidhi, Kitab al-Siyar, Hadith no. 1532; Ibn' M3jah,
Kitab al-Jibad Hadith no. 2849 See also Tirmidhi, Kit@b al-Siyar, Hadith no. 1530; Abu Dawid,
Kitab al-Jibad Hadith no. 2273; Nasa't, Kitzb al-Qasamah, Hadith no. 4698

# Ibn Qayyim al-Jawziyah, Zad al-Ma‘dd, Abridged version, compiled by Shaykh Muhammad bin
‘Abd al-Wahhab, (Lahore: Ansar al-Sunnah al-Muhammadiyah, n.d.) pp 215-16 There are scores of
other verses and traditions from which the Hanafis prove the concept of territorial jurisdiction.
Thus, for instance, they say that those Muslims who migrated from Makkah to Madinah are called
by Qur'an as fuqara’ (poor) although some of them had vast property in Makkah. The reason,
according to the Hanafis, is that they lost their ownership in that property by virtue of their
migration to dar al-Islam. Another proof of their loss of ownership is that even after the conquest of
Makkah the Prophet (May Allah’s blessings be upon him) never gave that property back to them.
(See for details: Bada’i* al-Sana’i‘, vol. 7, pp 130-36; al-Mabsiit, vol. 10, pp . See for further details: The
Muslim Conduct of State, pp 104-15; Sayyid Mawdidi, Sud, pp 364-67; Islamic Law and Constitution,
pp 185-89; Dr Tahir Manstri, “The Role of Dr Hamidullah in the Deuelopment of Muslim
International Law”, Quarterly Fikr-o-Nazar, IRI, Islamabad, 297-98)

% Majid Khadiiri is among those who believe that war is the general rule. Wahbah al-Zuhayli says
that peace is the general rule. It is interesting that both the scholars confess that the earlier jurists
believed that war is the general rule. (See Majid Khadiri, Kitab al-Siyar wa al-Kharaj wa al-‘Ushr min
Kitab al-Asl li al-Shaybant, Karachi, 1417 AH, PP 22-30; Wahbah al-Zuhayli, Athar al-Harb ﬁ al-Figh
al-Islamz, pp 130-37)
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a reflection of the realities of their tlme.ﬂ While this contention ’may ca'-ri'};‘_'some
truth and arguing directly from the teAxtA's“ of the Qur'an and Sunnah may hgve its
own merits but to ignore the work of the fugah#’ in this process is not a better
approach. The fuqaha’ primarily dcriVéd rules from the Qur'an and Sunnah. No
doubt, realities on ground do affect mmds At that time, almost all of thé‘adjacent
territoties were in a state of war with .I.sl.amic State. So, the fuqaha’ analyzed the
world order and gave their rulings accordingly.® However, there were other more
important legal foundations also.” .

We earlier noted that jurists other that the Hanafis do not differcntiate’lﬁc_tween
different perspectives of the Shari‘ah. A_Thus, they take the state of perpe'tu.a.l war
that exists between Islam and kufr as a state of perpetual war between Islamic State
and non-Muslim state(s). This is evident form their arguments. All the arguments
that are forwarded to substantiate the1r claim basically prove that there can be no
compromise or truce between Islam and_ kufr.® |
Finally, several texts of the holy Qur'an and Sunnah declare it unequivocally that
the holy Prophet (May Allah’s blessings be upon him) should prevail over his

opponents and that Islamic rule should establish over the whole of the Arabian

¥ Zuhayli, Athar al-Harb, pp 194-96; Abu Zahrah, Nazariyat al-Salam fi al-Islam p 33; Muhammad
Munir, The Protection of Women and Children in Islamic Law and International Humamtanan Law:
A Critigue of Jobn Kelsay (hereinafter referred to as The Protection of Women and Cbzldren)
Hamdard Islamicus, vol. XXV, July-September 2002, pp 69-82.

% Thus, when al-Sarakhsi declares that weapons should not be sold to those non-Mushms with
whom a peace treaty of temporary nature was concluded he gives the following argument: “Don’t
you see that after the period prescribed in treaty passes they will again become our enemies?” (Al
Mabsit, vol. 10, p 88-89 and 97) Another possible translation of the sentence Gale U, cisma; can be:
“They become our enemies.” In either case the argument reflects the reality on ground. Noao-
Muslim states, more often than not, were considered as seeking opportuaity to harm Muslims and
Islamic State. This was not over-skepncxsm Indeed, this was a diktat of the ground realities.

# Jgnoring the work of the fuqaha’ in very basic issues and then deriving detailed rules from the
texts of figh manuals inevitably leads to analytical inconsistency. This becomes evident in several
places such as when these scholars discuss the texts of the fuqahd’ relating to the legitimacy of
treaties of permanent peace with non-Muslims. (See, for instance, Zuhayli, Athar al-Harb, pp 675-80)
* For instance, one of the arguments provided for the state of perpetual war is the following verse
of Sirat al-Mumtabinab: “There is for you an excellent example (to follow) in Abraham and those
with him when they said to their people: "We are clear of you and of whatever ye worship besides
Allah: we have rejected you and there bas arisen between us and you enmity and batred ﬁ)re'ver nunless
ye believe in Allab and Him alone."” (Qur'an, €0: 4) '
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Peninsula.” These texts are taken to .mAe‘ém that Jihad should continue uill Islamic

rule is established over the whole of the world. As we shall see later, the wars

fought by the holy Prophet (May Allah’s blessings be upon him) carried an

element of punishment for his opponents among his immediate addreséée;. This

was under a special divine law regardi.ng.his rusul (messengers) and, hence, Jihad

after him has nothing to do with impoéiqg Islamic rule over the opponen;é.”-«

Hence, in our opinion, the ruling of the fuqaha’ about the existence of a state of

perpetual war between Islamic State and non-Muslim states has three foﬁgdations

(and not one): | | |

¢ The existence of a state of perpetual war between Islam and Kufr; _

¢ Special law for the holy Prophet (May Allah’s blessings be upon hin})‘_'under
which his opponents were to be eifhg:; killed or subjugated; and o

¢ Ground realities. |

After analyzing the basic presumptions of the jurists we are, now, in a better

position to understand their discussions on the Tlat al-Qital or the cause of war.

5.1.1.5 The Cause of Jihad _ o
Some of the Shafi‘is and Hanbalis considered that the cause of Jihad 1s kufr
(disbelief).” Primarily, they base their opinion on the texts of the Qur’an and

Sunnah that prescribe gizal (war) as a punishment for the opponents of the holy

* See, for instance, Qur'an 9:32-33; 48:27-28; 61:8-9

* See, for instance, Ibn Taymiyah, Majmii* al-Fatawa, vol. 28, p 343

» See for details Sections 5.1.1.5 and 5.1.2.3 below. Professor Montgomery Watt is of the opinion
that “the division of the world into the sphere of Islam and the sphere of war is by no meaas a thing
of the past. In so far as traditional Islam grows in strength it could come into the forefront of world
politics.” (Islamic Fundamentalism and Modernity, (London, 1988), p 4) He further maintains that
the expansion of the Prophet’s city-state into an empire raised the expectation that the Islamic
Empire would ultimately include the whole human race. But Professor Nyazee says: “The idea that
Islam (not the Islamic empire) would ultimately include the whole human race is not based on early
conquests alone, but is an acknowledged goal of the Muslim commuuity, and it arises from the texts
of the Qur’an as well as the Sunnah...” (Theories of Isamic Law, p 253) However, we do find that
most of the earlier jurists did expect Islamic State (not mere Islam as faith) to ultimately include the
whole human race. As noted above, this is based on the texts of Qur’an and Sunnah that declare the
ultimate supremacy of the Prophet (May Allah’s blessings be upon him) over his immediate
addressees. (See also: The Muslim Conduct of State, pp 156-59; al-Jihad f; al-Islam pp 85-149; al-Jibad al-
Islami, pp 97-114.) o

* Mughni al-Mubtaj, vol. 4, p 223; Bidayat al Mujtabid, vol. 1, p 371
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Prophet (May Allah’s blessings be upcA>'n'him).35 On the other hand, majority of the
jurists was of the opinion that the cause of Jihad is mubarabab (aggressio'n_)..".ﬁ ‘They
also base their opinion on the texts of thel holy Qur’an and Sunnah.” They also say
that if kufr were the cause of gital then ﬁpn-Muslim women, children, age'd'.:iaeople
as well as priests and monks would not have been given immunity fro'mli ij.mack§
during war. | _ ‘ | |

In fact, it is evident from the holy .Qur’:‘m that the wars fought by.' the holy
Prophet (May Allah’s blessings be upc;n'him) did have characteristics of some sort
of punishment for his opponents. Qur'an considers messengers (rusu/) of Allah
(May Allah’s blessings be upon them all) as the ultumate proof of the Truth. That is
why it categorically declares that thosé .among the immediate addressees of the
messengers who reject their message v;}ere doomed to punishment both m this
World as well as in the Hereafter.” It also explains various kinds of puniéhments
awarded to the opponents of different 1.rnessengexfs.39 When Muslims were oppressed
and persecuted in Makkah Qur'an gave the opponents the warning of Ihe dire
consequences of their evil acts.” Thé 6pi>onents_ could not understand how they
could be punished. So, they made a fun of these warnings. |

In the very first revelation allowing Muslims to fight against their oppressors it was
declared that this would be a punishmént for them in the same manner as the
earlier nations who rejected the mes;age of God were punished with ﬁatural

catastrophes and havoc.

% These texts are analyzed below.

* Fath al-Qadir, vol. 4, p 291; al- Mudawwanab vol 3, p 6; Bidayat al-Mujtabid, vol. 1, p 37 ih Risilat
al-Qiral, p 116

¥ These texts are also analyzed below.

*® Qur'an 58:5

7 %S0 We took each one in his sin; of them was he on whom We sent a hhurricane, and of them was
he who was overtaken by the (Awful) Cry, and of them was he whom We caused the earth to
swallow, and of them was he whom We drowned. It was not for Allah to wrong them but they
wronged themselves.” (Qurian 29:40)

*° Quran 14: 47
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“Sanction is given unto those who fight because they have been wronged;
and Allih is indeed Able 1o give them victory... Tf they deny thee, even so
the folk of Noah, and Aad andA_-'.I'»hamud, before thee, denied; And the folk
of Abraham and the folk of Lot aﬁd the dwellers in Midian. And Moses was
denied; but I indulged the disbelievers a long while, then I seized them, and

how (terrible) was My abhorrence""1

When the opponents were defeated in. the Battle of Badr they were told that this
was the first installment of their punishment and were told to get lesson from
this.” Similarly, the Battle of Hunayﬁ was also called a punishment for the
opponents.” After the conquest of ‘Makkah when ultimatum was gi\}en" to the

infidels Muslims were instigated to figh_i against them in the following manner:

“Fight them! Allah will punish ..t})em at your bands, and He will 'lay-them

IOW »44

This clearly shows that there, indeed, was an element of punishment in tﬁé wars of
the holy Prophet (May Allah’s blégsi_ﬁgs be upon him) for the n(;n;Muslim
opponents. But this punishment was confined to the wars of the holy Prophet
(May Allak’s blessings be upon him) because oaly he could claim to have
established the Ultimate Truth beyoﬁd any doubt.” Others cannot claim sé.' That
is the reason why several verses of thi;:.‘holy Qur’an and traditions of the holy
Prophet (May Alldh’s blessings be upon him) categorically declare that Muslims

should fight only against those who persécute people.

‘! Qurian 22:39 and 42-44
* Quran 8:38-39
“ Qurian 9:26
* Qurian 9:14 '
* “Messengers of good cheer and off warmng in order that mankind might have no excuse before
Allah after the (coming of these) messengers.” Quran 4: 165
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“And fight them until persecutiQh is no more, and religion 1s all for Allah.

But if they cease, then lo! Allih’is"S.eer of what they do.™*

So, we see justification for both the 6pinions of Imam al-Shafi‘i as well.as of the
majority jurists. Kufr was a cause of v’&air_éring the protection of life and property
for the immediate addressees of the Prophet (May Allah’s blessings be upon him).
As for the rest of non-Muslims till the'Day of Judgment it is mubﬁmbah.,-i»an_d not
mere k#fr, that is the cause of war agaiﬁst them. God knows best. _ |

There is another issue related to this. The fuqahd’ also disagreed about thei i(alidity
or otherwise of taking jizyabh from Arab_ non-Muslims. The Hanafis" were of the
opinion that they could not be madé.: éitizens of Islamic State because Qur'an
ordered Muslims to fight against them till they embrace Islam.” Other jurists
opposed them.” |

In fact, there are verses and traditions th#t prescf.ibe a different rule for Arab non-
Muslims. The holy Prophet (May Allah’s blessings be upon him) is reported 10

have declared:

“I have been ordered to fight against the people until they testify that none
has the right to be worshipped but Allah and that Muhammad is Allah's
Apostle, and establish sa/ah and iiay zakah. So, if they perform '»that then
they save their lives and propeny from me except for Islamic laws a.nd then

their reckoning (accouants) Wdl be done by Allah.>*

Here, although the word “people” is a'.g.eneral word but it is specified to mean
Arabs.” One of the evidences that this relates to Arab polytheists is that in one of

the versions of the tradition the word “polytheists” (al-Mushrikin) has been used

% Quran 8:39 .
¥ Sharb al-Siyar al-Kabir, vol. 1, p 102; Fath al- Qad' ir, vol. 4, p 370; al-Muballz, vol. 7, p 345
“ Qurian 48:16

** Hashiyat al-Dasiqt, vol. 2, p 201; Nayl al- Auwtir, vol. 7, p 232; Ikhtilaf al-Fugaba’, p 201
 Bukhari, Kitab al-Iman, Hadith no. 24; Muslim, Kitab al-Iman, Hadith no. 31

*! Tbn Hajar al-‘Asqalani, Fath al-Bari, vol. 1, p 64.)
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instead of the general word “people” (al-Nas).** This is also evident from the fact
that Bukhari brought this tradition in a chapter to which he gave the tlt]C of the

following verse:

“Then, when the sacred months have passed, slay the idolaters wherever ye
find them, and take them [captive], and besiege them, and prepare for them
each ambush. But if they repent and establish salah and pay zakah, then

1 »53

leave their way free. Lo! Allah _is Férgiving, Mercifu
These verses are part of a long discourse in which ultimatum was given to the
opponents of the holy Prophet (May' Allzh’s blessings be upon him) frofr_if among
Arabs. It is also to be noted that 1n the.vérse three conditions were put fdr,‘th;m:
a Repehtauce; |
o Establishing salah; and
0 Paying zakah.
In the tradition, there is in place of repe;tance testimony of the Onenésﬁ'df God
and Prophet-hood of Muhammad (May Allah’s blessings be upon h1m) This
explains the meaning of repentance as it is used in the above-quoted verse. in this
verse, repentance means leaving their distorted religion and embracing fsfam. So,
they were to face death if they did not embrace Islam. This was no compuls_ion n
religion. Rather, this was a divine punishment for the immediate addressees of the
Prophet (May Allah’s blessings be upon him) because for them the T;uth was
crystal-clear. The verses say that when they fulfill these three conditions then
“leave their way” because they are “;four brethren in religion”. The .t‘radition
explains this by declaring that after fdlfilling these three conditions they will be
considered Muslims by the law of the laxid,' and the truth of their assertion will be

left for God to decide.

2 See: Nasd’i, Kitab Tabrim al-Dam, Hadith no. 3903
* Quran 9:5 '
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Hence, our conclusion is that the opinién of the Hanafis was correct about the
immediate addressees of the holy Prophet. (May Allah’s blessings be upon him). But
as far as later non-Muslims from among the Arabs are concerned we prefer the
opinion of the majority jurists that thc).(can be made citizens of Islamic State.”

Another related issue is the dismantling of the symbols of kufr as well as places of
worship of non-Muslims. The holy Pfophet (May Allah’s blessings be upc:>n'_ him)
dismantled all the idols found in the K'a"llmh and other places within Arabia * But
this was also a part of the his mission because he established the Ultnnate Truth
beyond any doubt and that is why he was entitled to remove all the symbols of
keufr from Arabian peninsula. This territory was also to be center of the ;ehgxon of
Islam and that is why it was categofi;jaliy declared that no other religion was to

remain there.

“He it is who hath sent His niesse_nger with the guidance and the Réligion
of Truth, that He may cause it to prevail over all religion, however much

the idolaters may be averse.”*

This was also a ruling peculiar to the Prophet (May Allah’s blessings be upon him).
Jihad after him had nothing to do wifh this. That is why we see that the
companions of the holy Prophet (MafAllih’s .blessings be upon him’)A did not
destroy any place of worship 1n ter;itpries they conquered. Rather, they were
ordered by the caliph to take care of thésé places. We have already analyiéa' some -
of the treaties, which Muslims concluded with the non-Muslim mhab1tants of those

territories. These treaties gave protecuon to all their places of WOI‘Shlp and

> It may also be mentioned here that according to Ibn Qayyim al-Jawziyah this disagreement
among the earlier jurists did not have any practical implication because virtually all the Arabs either
embraced Islam or were slain during wars. (Zzd al Ma'ad, vol. 1, p 914; Abkam Abl al- Dbzmmab vol.
1, p 83

% Bukhari, Kitah al-Mazilim wa al-Ghasab, Hadith no. 2298; Muslim, Kitab al-Jibid wa. al-Siyar,
Hadith no. 3333; Tirmidhi, Kitzb al-Tafsir, Hadxth no. 3063

* Qur'an 9:33, 61:9, 48:28
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religious symbols. Later, we will discuss some of the directives given to the

commanders of Muslim armies relating this issue.

5.1.2 Jihad from the Perspective of Modern Scholars

5.1.2.1 “Defensive” or “Offensive™?
Among the modern scholars there are three major trends or schools of._thmight.
Some scholars uphold the view that ]ihﬁd is a tool for the supremacy of Islam and
Muslims over the whole of the World. They opine that non-Muslims caanot be
forcefully converted to Islam, but they can live according to their faith only under
the protection of Islamic State.” The..y'~generally base their opinion on fh‘e. verses
and traditions that prescribe a peculiﬁr_ rule for the wars of the Propl.iet.'(May
Allah’s blessings be upon him). There._are'- other scholars who believe thg; Jihad is
only for the purpose of defense. They.see no room in the Shari‘ah for “offcﬁsive”
Jihad® But there is disagreement over the scope of defense and it remains uncertam
whether “defense” means defense of din or defense of State. There 1s yet another
school of thought that believes that Jihad is for the purpose of combatmg tyranny
and persecution.” B '
Those who say that Jihad is for the purpose of defense only put forward the
following three-fold argument: .
» Verses and traditions that restrict the obligation of Jihad to situétic;hs of
persecution and transgression from .thé opponents; |
> Interpretation of the wars fought by the holy Prophet (May Allah’s blessmgs be
upon him) in a way that proves thenr defensive nature;

» Argument on the basis of the purpo_ses of the Shari‘ah.

¥ See, for instance, Majid Khadiri, Kitzb al- Styar wa al-Kharaj wa al-Ushr min Kitab al-Al, pp 22-30;
Mawdudi, Alfibad fi al-Isiam, pp 117-21. See also: Dr. Muhammad Hamidullah, Muslim Conduct of
State, pp 156-59; al-fibad al-Islams, pp 111-13; Mawla.na Fazl Muhammad, Qaniin-e-Da‘wat-o-Jihad pp

s See, for instance, Mawlana Abt al-Kalam Azad Tar;uman al-Qur'an, vol. 2, pp ; Shibli Nu‘mani,
Sirat al-Nabi, vol. 1, pp 328-53; Dr. Wahbah al-Zuhayli, Athar <l-Harb, pp 128; Muhammad Munir,
Abkam al- Maa'amym, pp 5 The Protection of Women and Children, pp 69 and 71-74.

* See, for instance, Dr. Wahbah al-Zuhayli, Athar al-Harb, pp 90-94; Javed Ahmad Ghamxdl
Qaniin-e-Jibad pp 260-70.
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Following are among the verses that restrict the otherwise absolute obligation of
Jihad:
“Fight in the cause of Allah those who fight you but do not tfgx;l_sgress

limits; for Allah loveth not transgressors.”®

“If then anyone transgresses the prohibition against you transgress ye
likewise against him. But fear Allah and know that Allah is with thbé_e who

restrain themselves.”®

The exponents of the theory of “offensive” Jihad consider these verses as:being

abrogated by the later verses, particuléﬂy those of Sirat al-Bara’ab:

“Then, when the sacred months have passed, slay the idolaters wherever ye
find them, and take them (captive), and besiege them, and prepare for them
each ambush. But if they repent and establish sa/ah and pay zak'éb, then

leave their way free. Lo! Allah is Forgiving, Merciful.”*

“Fight against such of those who have been given the Scripture as believe
not 1n Allah nor the Last D_éy, and forbid not that which Allih hath
forbidden by His messenger, and follow not the religion of truth, 'ux_lti’l they

pay the tribute readily, being brought low.”

It is true that the rules about Jihad were revealed gradually, which is why the later
revelations were more severe and strict in tone. But it in no way suggests.that the
later revelations abrogated the earlier ones. What it simply means is that initially

Muslims were not allowed to take up arms against their oppressors. Later, they

® Qur'an 2:190
& Quran 2:194
2 Qur'an 9:5

® Qur'an 9:29
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were allowed to fight against them. When as a result of several encounters Mﬁslims

were able to destroy the force of the :némies they got into a position where the

initiative was in their hands. Now, they were allowed to give the final faté.l bibw to
the enemies. But two pints must be kept m mind: |

% That even when the Muslims were .ajllowed to initiate a military campaign it
was, in fact, a continuation of the previous hostilities.* Islamic 'A.S'.tate of
Madinah was in a state of perpetual war with its opponents from _tHe very
beginning. This war was imposed up_bn Muslims by their opponents. They had
to resist the oppression and were forced to fight different wars. In the final
stage, Muslims were able to be “offensive”. Thus, after the conquest of Makkah
the final verdict about the opponcnté was declared in Sitrat al-Bari’ab. 4'.I'his was

“offensive” in the sense that non-Mushm opponents did not launch a fresh
campaign. But it was “defensive” in the sense- that it was a continuation' of the
earlier hostilities, which were initi_ate_:d by the opponeats.

% That there was an element of punishment for the opponents of the holy
Prophet (May Allah’s blessings be upon him) from among his immediate
addressees, as explained earlier. So,‘this final verdict was not only’fl;leént to
destroy the war capability of the opi:onents. Rather, it was a declaration of the
wrath of God for them. None of :them was to be left alive. So, the Waré fought
by the holy Prophet (May Allah’s blessings be upon him) were not merely of
the nature of self-defense. -

It is argued that the Magasid al-Shari‘ab (Purposes of the Shari‘ah) also mdiéafe that

Jihad is for the purpose of defense.” As noted earlier®, the five basic pﬁrboses of

the Shari‘ah are: o

G The preservation and protection of Din;

0 The preservation and protection of Life;

0 The preservation and protection of Family;

& The Muslim Conduct of State, p 153 and 182
% The Protection of Women and Children, p 69
% See Section 4.1.2 of this dissertation.
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a The preservation and protection of Intellect; and

o The preservation and protection of Wealth

These Magasid have two aspects, pos1t1ve and negative. Jihad is a tool for the

protection or defense of the first of the purposes - din. In other words, the purpose

of Jihad is defense of din from all exterhél threats. |

This seems logical. But there is a more complicated problem. “Defense” or
“protection” of din is not equivalent to defense of state or of Islamic State for that

matter. It is something more than that Thus, most of the scholars are of the

opinion that supporting Muslims who are target of persecution in a non-Mushm

state is included in the “defense of din”.¥” But it may not come within the scope of

a “State’s right to self-defense”.* Slmllarly, if a state does not allow Muslims to

peacefully propagate their religion and 'imposes different restrictions on them, then
in the opinion of most of the scholars, the situation falls within the meaning of

defense of din calling for military action m some severe cases.” But it seems almost

certainly beyond the scope of a state’s nght to self-defense.

Hence, it is necessary to ascertain the scope of the right of self-defense of Islzu:mc

State.

5.1.2.2 Meaning and Scope of Defense

There are a variety of situations, which -modern scholars include within the scope
of the right of self-defense. These situations show that the scope of self-defet;se 1n
the Shari‘ah is much wider than that in international law, particularly tlte;, Post-
Charter Law.”” We will analyze, here, t_he views of three eminent scholars in this
regard. | |

Dr. Muhammad Hamidullah, one of the pioneers in the field of Islamic

International Law in modern times, considers the following as “Lawful Wars™;

¥ See, for instance, al-Jibad fi al-Islam pp 77-80; Atbar al-Harb, pp 93-94.

® One may compare it with the concept of “protection of nationals abroad” mduded in the
customary right of self-defense. (See Section 2.1.3.10f this dissertation.)

“ See, for instance, l-Jibad fi al-Islam pp 63-66; Athar al-Harb, p 93 '

’ We have discussed in detail the scope of the right of self-defense in Pre-Charter and Post-Charter
International Law in Chapter II. See Section 2.1. 3 lof this dissertation.
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1) The continuation of an existing war, -

2) Defensive wars; |

3) Sympathetic wars;

4) Punitive wars; and

5) Idealistic wars.”

He is of the opinion that most of the ‘wars of the holy Prophet (May Alla.h’
blessings be upon him) with the Makkans were included in the first category 7 As
far as “defensive” wars are concerned, Dr Hamidullah says that these are of two
kinds: when either the enemy “(a) has invaded Muslim territory, or (b) has not
actually invaded, but has behaved in an unbearable manner”.” It means that He also
believes in some sort of “preemptive se_lf—defense”. Thus, he considers thev att:ick on
Khaybar as “an instance of nipping war in the bud”.” Similarly, he also explicitly
mentions that declaration of war is not necessary in certain cases, one of which is
“preventive war”.”” He quotes the examples of Bani al-Mustalig, Kh:_zybér and
Hunayn.® -

By “Sympathetic Wars” he means suppbrt to Muslims who are target of ;‘yf_anny
and persecution in foreign lands”, while “Punitive Wars” mean wars “against
hypocrites, apostates, rebels and thos_é who refuse to pay zakah as well as. fhose
who committed a breach of the treaty of peace.””® Finally, the phrase “Idealistic
Wars” is used to denote wars fought for uprooting “godlessness and a’s.s‘oéi‘ationn

with God in His Divinity”.” Dr. Hamidullh is of the opinion that:

"t The Muslim Conduct of State, pp 153- 61
7 Ibid,, p 153 and 182

7 Ibid., p 154

7 Ibid.

7 Ibid., p 182

" Ibid.

7 1bid., p 155

7 Ibid., p 156

7 Ibid.
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“No one is to be forced to embrace Islamic faith...yet Islamic rule is to be
established by all means.™ -

What Dr. Hamidullah calls as "continuation of an existing war” is also deemed by

most of the Muslim scholars as being included in self-defense. That is why miost of

them consider expeditions of the holy—'Prophet (May Allah’s blessings bé“ upon
him) against Makkans as instances of b'self-defense.'” Similarly, they. consider

“sympathetic wars” as part of defensive wars.® Thus, it is only “punitive wars” and

“idealistic wars™ that cannot be inclu‘c‘i'ed‘ in the scope of self-defense accéfdihg to

majority of modern Muslim scholars. = ‘. b

Dr. Wahbah al-Zuhayli, the famous Syrian jurist, is of the opinion that the division

of “offensive” and “defensive® wars dpés'not fit in the framework of the ShiarI‘ah

for the following reasons: N | E

0 Islamic Jihad cannot be termed as “offensive” for this term carry the m‘ea'n_ing of
illegality, transgression and injustice,v’while Jihad is for ensuring justice‘a-rid the
rule of law. -

a Islam does not believe in geographical and territorial limitations.” That is why
Muslims are not only obliged to defend their territory and state but aléq Islamic
Da‘wah and preaching as well as fellow Muslims everywhere in the \Vdrld.’“

0 The division of wars into ‘fdefensivé”. and “offensive” one is based on subjective
standards. Sometimes it becomeé_ necessary for protecting the interests of

Muslims that Islamic State should initiate war before the threat from the

% Ibid., p 157 '

¥ See, for instance, Mawlana Abt al-Kalam Azad, Tarjuman al-Qur'an, vol. 2, PP Shibli Nu mani,
Sirat al-Nabi, vol. 1, pp 328-53; Martin Lings, Mubammad - His Life Based on the Earliest Sonrces,
(Lahore: Suhail Academy, 1994), pp 135ff. See also Muhammad Munir, The Protection of Women
and Children, pp 71-74

% See, for instance, Athar al-Harb, pp 93-94

® This statement in its generality does not seem correct because, as we earlier pointed, Islamic
International Law as expounded by the Hanafi jurists does recognize the concept of territorial
jurisdiction. (See Section 5.1.1.3 of this dLssertauon) :

% Athar al-Harb, pp 124-25
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opponents eventuates. This situation' may both be termed as “defense” as well
as “offence”.”

Dr. Zuhayli concluding his arguments says:

“Some states in the contemporafy World consider their unjust offensive
attack on Egypt in 1956 as defense of their interests. Israel considers her
attack on Arabs as defense of her interests. And U.S. considers her Biéckade
of Cuba aad intervention in thé Dominican Republic as well as hé: illegal
and brutal attack on Vietnam as defense of her interests. If this has been the
case then it is proper for us to declare that war in Islamic Law is éqnfined

only to situations of self-defense.”®

Dr. Zuhayli considers the following situations as being included within the scope

of self-defense: - --

1) When non-Muslim state transgresses over preachers of Islam or puts hﬁ_rdles in
the way of preaching of Islam or persecutes those who embrace Islam;

2) Supporting Muslims who are target of fyranny and oppression on humanitarian
grounds; and | :

3) Cases of actual attack on Islamic State.”

He also supports the right of self-defense in case of “indirect” aggression over

Islamic State or Muslims.® Moreover, ﬁé admits that in certain cases “prgemptive”

strike becomes necessary.” So, from this perspective, the right of self—defehée in the

Shari‘ah resembles that found in custbmary international law, which some states

still claim to exist. N VA ,

Sayyild Mawdudi, like Dr. Zuhayli, is of the opinion that the division of

“defensive” and “offensive” wars cannot be accurately applied to Islamic concept of

¥ Ibid., p 13

% Ibid., p 128

¥ Ibid., pp 90-94

% Thid., p 91 and 13
% Tbid.
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1

Jihad. So, he instead uses the terms “Defensive” Jihad and “Corrective” (M_u;libﬁna)

Jihad. Similarly, he also includes “sympathetic wars” in self-defense.” Moreover,

Sayyid Mawdidi agrees with Dr. Zuhayli that defense includes removing hurdles

put in the way of the propagation of Tslam.” Dr. Hamidullah did not-éxplicitly

mention this, but it seems that he inclﬁde§ this in “idealistic wars™. It 1s iﬁte;esting

to note that what Dr. Hamidullzh consid&rs as “punitive wars” are also considered

by Sayyid Mawdiidi as part of “defensive wars”.” Hence, according to Séyyid

Mawdidi, following are the instances of defensive wars: |

1) Retaliation of tyranny and persecufidn;

2) Removing hurdles in the way of the propagation of Islam;

3) Punitive action against those who co'.r_nAmitted a breach of peace treaty; |

4) Combating rebellion; | -

5) Ensuring internal security and peace  by fighting against those who deté?ioratqﬂ
the law and order situation; and | |

6) Supporting Muslims in foreign tér;‘itories who are target of tyrénny and
persecution. -.

Furthermore, Sayyid Mawdudi also believes in the legitimacy of preemptive self-

defense.”

As far as “Corrective” Jihad is concel.'ned,A Sayyid Mawdidi considers it a war for
the purpose of combating fitnah (pefsecution) and fasad (corruption): in the
World.* There are several situations that '.fall etther under the heading of ﬁthab or
fasad.” These cannot be called “defensi\}ef"wars even in the wider sense.

This description of the opinions of some of the modern Muslim scholars élearly
establishes the point that self-defense 'ix'l'I:slamic perspective has much wider scope
than that found in international law. If seems even wider than the pfe-Charter

customary right of self-defense. Hence, éven if one denies legitimacy -of the

® Al-Jibad fi al-Islam pp 77-80

*! Ibid., pp 63-66

2 1bid., pp 62-63 and 66-77
 Ibid., pp 61ff

* Ibid., pp 10405

% For details see ibid., pp 105-17
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“Idealistic” or “Corrective” Jihad the cohcept of defense in itself is wider enough to
cover several of the cases included by the Post-Charter International Law in
“offensive wars™. '

Now, let us see the basis for this wide‘r_' édncept of defense in Qur’an, Supn#h and
expositions of the earlier jurists. E |

Before the establishment of Islamic 'S.tate in Madinah individual Musli_ms‘ were
allowed to use force in self-defense.” A§ ‘we shall see later, some sort of céllec_tivity
was envisaged even for the enforcement of this right of self-defense of individuals.”
Then, after hijrah they were allowed to fight in self-defense:” Muslims who: were
target of persecution were ordered to migrate to the Islamic State of Iv_I‘:a‘(Lii_n-.lh.99
Those who did not migrate were depri\:n:d of the protection of Islamic State. It was
explicitly mentioned that Islamic State does not have any responsibility regarding
the protection of their rights. But, if they asked help of Islamic State “in matter of
religion” Islamic State was duty—bouﬁd A~ to support them mih'tan'ly, if n&éssaq.
However, 1t was to act within the restnctlons of treaties, if any.'® o
There are several traditions of the holy Prophet (May Allah’s blessmgs be upon

him), which elaborate the importance of the obligation of defense.

“Keeping watch for a day and .:i night is better than fasting for'a whole
month and standing in prayér every night. If a person dies [while
performing this duty], his activity will continue and he will go on réceiving
his reward for it perpetually and will be saved from the torture _of the

»101
grave.

* Quran 16: 126, 42: 3943

¥ See Section 6.3.3 of this dissertation.

* Qurian 22:39 and 2: 190

* Qurian 16:106-10, 4:97-99

' Qurian 4:75 and 8:72

1% Muslim, Kitab al-Imarab, Hadith no. 3537; Bukhiri, Kitab al-Jibad wa al-Siyar, Hadith nio. 2678;
Ibn Majah, Kitab al-Jibad Hadith no. 2758 ‘
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“Patrolling the frontier for a day in the cause of Allah i1s better than a

thousand days of other good works »ie2

On the basis of these explicit injunctions the fuqaha’ have unanimously held that
defense of Muslim territory and population anywhere in the World is a communal

obligation (fard kifizyah), which sometimes converts into universal obligation (fard

‘ayni).

“In times other than that of naﬁr [call by government to its citizen to 0 go for
Jihad] Jihad is fard kifayah. But When there is open call to everyone (naf r
‘@mm), as when the enemy attacks on a territory of Muslims, 1t. becomes
fard ‘ayni and it does not matter ‘whether the ruler who called for J;had isa

just ruler or a tyrant.”'®

“In such a case, a women should go for Jihad without the permission of her
husband... because in universa'l'obligations (furiad a’yan) the restriction of

marriage contract does not operate.”'*

“Thus, it becomes obligatory on. every Muslim of that territory.[wh'ich is
under attack]. So is the case with those who are nearer to therﬁ‘i_f '.those
under direct attack cannot repel the attack. And if they are not laowerful
enough to repel the attack or they disobey God and show laziaess, the
obligation is upon those who come next to them, and so on... till it
becomes obligatory upon each’ and every Muslim in the East and_iin the

West,”'%

192 Tirmidhi, Kitab Fada’il al-Jibad Hadith no. 1590 Nas2'1, Kitab al-Jibad Hadith no. 3118. -
19 Fath al-Qadir, vol. 4, p 28 : -

' Al-Hidzayab, Kitab al-Siyar

1% Fath al-Qadir, vol. 4, p 28
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In Chapter II, we analyzed in detail the concept of self-defense foun_d"‘i_n pre-

Charter and post-Charter internatioﬁal:.law.lm We find that the concepf of self-

defense in Islamic Law includes these as well as some other coﬁcép;s of

international law, which are discussed below.

» First, there 1s the concept of Collective Self-defense of the whole umiriab, This
collective self-defense is based not on a treaty between different states of
Muslims. Rather, it is based on the very concept of ummah. A Mushm
anywhere in the World must be ,helped whenever he needs help. Thus, it is
much wider than the right to prdfect ‘nationals’ abroad. Every Muslim,
whether citizens of Islamic State or not, is to be defended. |

» Second, there is also the concept of humanitarian intervention. \We earher
noted that international law still does not allow unilateral use force on
humanitarian grounds despite the fact that some states claim such a r1ght’ 107
But in Islamic Law, hqmamtanan m_tervenuon 1s not only legitimate but also
becomes obligatory in some cases. We quoted above verses of the holy Qur'an
that make it obligatory upon Muslinic to give military support to their Muslim
brethren who are target of persecution and tyranny. What is more interesting is
that Islamic Law considers such a usé of force on humanitarian groun_ds”a part
of the right of self-defense of ummab. |

Hence, we conclude that the concept of self-defense as found in Islamic Law is

much wider than that found even in customary international law.

Having said that, the following points must also be kept in mind while .;Lnalyzing

the Islamic Law relating to the use of force: 4

» Islam makes it obligatory upon Muslims to observe the norms of :j'u_stice in
every field of life. Muslims should try to establish justice irmspcctivc of

whether it is against the material interest of Muslims or not.'®

1% For detalils, see Section 2.1.3.1 of this dissertation.
1% For details, see Section 2.1.3.2 of this dissertation.
"% Qur'an 4: 135, 5:8 and 6: 152
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» Moreover, Muslims should cooperate even with non-Muslims in establishing

justice and the rule of law.

“And let not your hatred of a folk who (once) stopped your goir'_lguto the
Inviolable Place of Worship seduce you to transgress; but help.'ye one
another unto righteousness and pious duty. Help not one another unto sin
and transgression, but keep yeur duty to Allah. Lo! Allah is severe in

punishment.””

Can this doctrine form basis for a System of Collective Security as, for instance,

envisaged by the UN Charter?

» Help and support to the oppreseed people on humanitarian grouncéls is not
confined only to Muslims. Rather, it is incumbent upon Muslims to heli) all the
oppressed people irrespective of their faith. There are several Yeféeé and
traditions that emphasize the suppor;: of the oppressed regardless of whether he

1s a Muslim or non-Muslim.

“Beware, if anyone wrongs a mu @hid, or diminishes his right, or forces him
to work beyond his capacity, or takes from him anything without his

»110

consent, I shall plead for him on the Day of Judgment.

“A person should help his brother whether he is an oppresse_r- or an
oppressed. If he is the oppressor he should prevent him from doing it, for
that is his help; and if he is the oppressed he should be helped [against

oppression].”*"

1% Qurian 5:2 -

10 Abi Dawiid, Kitab al-Kbarj wa al-Imarah wa al- Fay Hadith no. 2654

" Muslim, Kitab al-Birr wa al-Silab wa al Adab Hadith no. 4681; Bukhari, Kitab al Mazalzm wa al-
Ghasab, Hadith no. 2264
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Moreover, this is also in consonance w1th the Islannc Concept of freedom.'? It
is also worth-mentioning that the Holy Prophet (May Allah’s blessmgs be upon
- him) ratified the famous Hilf al- Fudiil, which was concluded for the help of the

oppressed. He is reported to have sa1d

“Observe fully the treaty made in Jahiliyab, for it [Islam]} will only make it

stronger.”'"

For instance, the Prophet (May Allih’s blessings be upon him) helped the non-

Muslims of Bani Khuza‘ah against the oppression on the Qurayshites a.ndj‘v said:
“May I not be helped if help not the sons of Ka‘b!™'**

5.2 JiHaD - How?

5.2.1 Declaration of Jihad

5.2.1.1 The Authority of Declaration -

The fuqaha’ categorically declare that the matters of Jihad are primarﬂy in the
authority of the ruler. He has the authonty to declare war. Others should obey his
commands in this regard.'” Ibn Qudamah the famous Hanbali jurists, in the
beginning of the Chapter on Jihad in h;s‘famous figh manual gave the foll_owmg

verdict:

12 See Section 4.2.1 of this dissertation.

2 Tirmidhi, Kitab al-Siyar, Hadith no. 1511

" Al-Sirab al-Nabawiyab, pp ; Sirat al-Nabi, pp 294ff; Mubammad pp 291ff

> Dr. Hamidullah says regarding the role of government in Jihad: “No one [among t.he fuqa.ha]
mentions in the definition [of Jihad] who it is who will undertake as war: the public or the
government? Incidentally, the question is answered in the course of other discussion.” (The Muslim
Conduct of State, p 150) While this seems true that the fuqahd generally do not menton
government in the definition of Jihad, it is equally true that they all agree that in ‘ordinary
circumstances Jihad is to be fought by, and under the command of, government. As we shall see in
the next Chapter, they mention the role of government at each and every step of a Jihad campaign.
Therefore, we think that it is not correct to say that they ‘incidentally’ mention who has the
authority to declare war.
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“The issue of Jihad is referred to the Imam and his ijtibad and the subjects
are bound to obey his commands in what he decides in this regar ’f.“" _

He also says that when the Imam appoints a commander he should be obeyed in all
respects. None is allowed even to “speak about any thing” with'o'ut his

permission.’” Aba Yasuf, the disciple of Abii Hanifah, is even more explicit: -

“No troops should go for war except with the permission of the Imam or of
the one whom he appointed as commander of trooi:s. And none of the
Muslim soldiers should attack 6@ a non-Muslim soldier nor should he
challenge him except with the pg_rx_nission of the commander of troops.”"*
Muhammad bin al-Hasan al-Shaybani, ':fhe Father of Islamic Interpational Law,
declared that this principle holds true even for non-Muslims insofar as1f their
troops attacked Islamic State without the permission of the legitimate aﬁthority it
would be coasidered their personal ;lct' and, thus, it should not be’ takén as
declaration of war from the non-Muslirﬁ state. He emphasized that whil_e;.I.silamic
State would punish these perpetrators it should also get it confirmed from the
government of the other state whether it had declared war or was it the act of some
individuals.” |
However, there are some exceptional situations in which the fuqaha’ alloj{v ;]ihid
without explicit, and in some cases even 'implicit, permission of govcrnr_xiént. We
will discuss this issue in a bit detail in the next Chapter, in sha’ Allab. Bult: some

remarks may be given here about the activities of different Jihadi Organizations.

118 Al-Mughn, vol. 8, p 352

7 Ihid., p 353

"% Kitab al-Kbaraj, p 215

" Bada’i‘ al-Sana’i’, vol. 7, pp 109-10
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Some Remarks about Jihadi Organizations

Where the government of Islamic State has been toppled in war and the terntory
continues to be in a state of war Mushms are allowed to use force in self—defense,
and for this purpose they should get united. This situation can be observed in
Palestine. There is no government of Mnslims in the territory that can declare war
on the enemies. Indeed, there is no need for a formal declaration of wa»f-vin' such
situations, as we shall see below, because of the fact that there is a perpetual state of
war in that territory. Now, when the Israeli government has been pefs’_ist_endy
using brutal force against the Palestinign_ people they have the right to use force in
self-defense, and what a Jihadi Organization does in this regard is to organize them
for this purpose.'” The same principle épplies to the resistance movement against
occupation forces in Iraq. | B | )
As far as states like Pakistan are- concerned where government a.nd  state
functionaries are exercising their authoﬂty, there is primarily no room in the
concept of Jihad as envisaged by the fuqaha’ for such “private ventures” 12
However, as earlier pointed out, there are some cases where such activities are not
only allowed but also become obligatox"y; ‘ o

For instance, Sarakhsi says that if some Muslim citizeas of Islamic State goi to war
with the enemy by the permission of goi}ernment it is obligatory upon the lgfter to
help and support the former where neeessary. He also says that if a group of
Muslims having ‘resistance power’ (mahé‘ab) go to war they are deemed in the
contemplation of law to have been permitted by the government even if ie did not
give any explicit permission. This is because such activities cannot take place
without the knowledge of the government

It was only because of the changed circumstaaces in the post-9/11 World that

Pakistani government felt compelled to‘ dismantle such organizations and. disown

1% Tt is really ironical to see the White House spokesman declaring after the assassination of Shaykh
Ahmad Yasin and Dr. ‘Abdul ‘Aziz Rantisi by Israeli forces that Israel has the right to use force in
self-defense!

" Javéd Ahmad Ghamidi calls the activities of such organizations as *Private Jihad *. (See his
interview in Monthly “Ishriaq” Lahore, November 2001, p)

"2 Al-Mabsit, vol. 10, pp
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them. We are not going to discuss the political advantages and repercussions of
having Jibadi Organizations as that is beyond the scope of this dissertation.
Similarly, we are not concerned with the factual question that whether or not this

strategy 1s successful in achieving the objectives, !

" But we should stae 1t m a
straightforward maaner that form the 'pérspectix'e of Islamic Law, the acti{’i;ics and
operations of these organizations in Indian Held Kashmir are deemed to havg_' been
with the permission of the government -vof Pakistan because of the fact that these

organizations worked under the patronage of the government, which was well-

aware of their activities and operations.’

5.2.1.2 Declaration When Necessary?

Formal declaration is not necessary. ‘before each and every armed attack. Dr.
Muhammad Hamidullah opined tha‘t.' declaration is not necessary in case of
“defensive” and “punitive” wars.” Simﬂai‘_ly, he sees no need of formal dééla_fation
of war in case of a fresh encounter, which is in the nature of continuation of
previous hostilities.'” Similalrly, he is of the opinion that in case of viol_ati;)n of
peace treaty by the other party there vi.sfno need of formal declaration of war." Dr.
Wahbah al-Zuhayli agrees with him in this regard with slight modificaﬁon. He

says:

“If there exists a state of war with the enemy, or the enemy initiated'y;iar, or
there was a treaty that the enemy i_?iolated, then it is permissible to sfért war
against them and suddenly attack them when they are in their own land
without warning or formal deél_ér_aiion, because it is the enemy who caused the

start of bostilities.™”

1% For a discussion on the repercussions of Jihad i Organization on Pakistani Political system and
society see Jessica Stern, Pakistan’s  Jihad Culture, Monthly “Foreign = Affairs™,
November/December 2000. ' N

'# The Muslim Conduct of State, p 181

1% Ibid., p 182

12 Thid.

' Athar al-Harb, p 149
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He qualified this permissibility with the condition that the enemy should- be in
their own land. This is because he is of the opinion that if the enemy is in the
territory of Muslims and he violates a treaty he should be warned and Ex}pelled
from the Muslim territory before taking @y action against him, except where the
enemy committed espionage, murder »04? fasad (challenging the authority of the
government).'” Dr Zuhayli has also pointed to the reason of this ruling; when the
enemy is the cause of beginning of hoé;iﬁties there is no need of formal declaration
of war against him. But this must be qualified with another condition. We earlier
noted that Islamic State must distinguish between the act of some individﬁals and
that of a state. So, if some individuals have in their individual ‘capacity‘ip_itiated
hostilities against Islamic State it shc"nild.“ not wage war against their stz;lté"‘while

129

punishing these individuals.

Declaration in Case of Idealistic Wars | -

We earlier noted that there is no room  for idealistic wars after the perida of the
holy Prophet (May Allah’s blessings be upon him) and of his compani_on's:'(May
Allah be pleased with them). But the debate over the requirement of declﬁbation
before such an idealistic war gives some important principles, which can be of help
for other instances of lawful wars. |

The fuqaha’ discuss in detail the issue of declaration of war against the pcople to
whom the message of Islam has not beén conveyed. There are three opiﬁiqns on
this issue. Some of the fugaha’ hold that the opponents must be invited to embrace
Islam before war irrespective of the fz;ct that whether or not the message of Islam
has already been conveyed to them.” Others hold exactly the opposite view.?! But
majority of the jurists holds that it is compulsory only if the message of Islain has

not already been conveyed to the opponents. If they already know about Islam it is

' Ibid., pp 150-51 This is what is known t.hese days as declaring a person as persomz non grata
(unwanted person)

' Bada’i* al-Sana’i, vol. 7, pp 109-10

0 Al Mudawwanab vol. 3, pp 2-3; al-Muballa, vol 7,p 797

B Al-Rawdah al-Nadiyab, vol. 2, p338
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still better, though not compulsory, to invite them to embrace Islam or to accept

citizenship of Islamic State by paying fizyah."

Declaration in Case of Defense _ N

Both Dr. Hamidullah and Dr. Zuha}?li‘_hold that there is no need of formal
declaration in case of defense.” Sayyid Mawdudi also agrees with this.l.J.‘ But the
problem is that these scholars do not agree over the fne;ming and scope of défense,
as discussed earlier. Thus, for instance, what Dr. Hamidullah coﬁqiders as
“Sympathetic Wars” are included bY',Zuhayli and Mawdudi in defensive wars.
Similarly, they include within the scopé’ of defense removing the hurdles from the
way of propagation of Islam. As noted earlier, this concept is based on défqnse of
din and, hence, it is much wider than tile concept of defense of state. But it appears
that in the issue of declaration of Waf t_hese scholars have in mind the c_bné_ept of

defense of state. Thus, for instance, Dr.-Zuhayli says:

“If there exists a state of war Wifh the enemy, or the enemy initiatédvlwar, or
there was a treaty that the enem’yl.\.riolated, then it is permissible to start war
against them and suddenly at.t'ac:k them when they are in their o@n land
without warning or formal declaration, because it is the enemy who c'a-used the

start of hostilities. ™

B2 Sharh al-Siyar al-Kabir, vol. 1, pp 57-58; al-Umm, vol. 4, p 157; al-Mughni, vol. 8, p 361; Abkam
Abl al-Dhimmah, p 5 Sarakhsi says: “Ibn ‘Abbas (May Allih be pleased with him) said: The Prophet
(May Allah’s blessings be upon him) never fought against a people before 1nviting them to embrace
Islam. This is because [if fight were not preceded by call to Islam] they would not know why is war
waged against them and may think that they are robbers who want to take their property. And if
they come to know that they are fought because of the call for the religion they may accept the call
and may surrender to the truth. And if they are a people to whom the message of Islam has been
conveyed it is still better to call them to embrace Islam before war because intensity and seriousness
in warning sometimes prove fruitful.” (4/-Mabsiiz, vol. 10, p 90) -

™) The Muslim Conduct of State, pp 181-83; Athar al-Harb, pp 149-50

% Al Jibad fi al-Islam pp 246-47 '

1% Athar al-Harb, p 149
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Hence, only those situations will be exempt from the requirement of formal

declaration of war, which are included in “defense of state”.

Declaration in Case of Sympathetic Wars | |

Dr. Hamidullh uses the phrase “Sympathetic Wars” to mean supporting Muslims
in foreign territories who are target of tymnny.and persecution. As he does not
include these wars in Defensive Wars so it seems that he sees formal declaration
necessary for these wars, although he does not expressly say so. 'I_'t":'seems
surprising that Sayyid Mawdudi considers such a war as part of Defensive Jihad and
even then he considers declaration nechséry for such a war, especially whefe the
state that persecutes Muslims has a treafy of non-aggression with Islami;ﬁtéte.m
Perhaps, here he is influenced more by the principle of territorial jurisdictié_ﬁ than
by the concept of defense of ummah."** h

The holy Qur’an has given the following verdict about such a situation:

“And those who believed but di'c;i not leave their homes, ye have m; duty to
protect them till they leave their homes; but if they seek help frqfn&ou in
the matter of religion then it is your duty to help (them) except ag;iinst a
folk between whom and you there is a treaty. Allah is Seer of what ye

dO. »139

On the basis of this verse Sayyid Mawdidi holds that Islamic State should first
repudiate the peace treaty formally, after which it will be legal for it to give
military support to the persecuted Muslims.™ But there are scholars who hold that

the other state repudiated the peace treaty by persecuting Muslims and, hence,

1% After expressing his viewpoint that there is no need for a formal declaration of war in defensive,
preventive as well as punitive wars he says, “In all other cases, previous declaration is necessary...”
(The Muslim Conduct of State, pp 181-82)

V7 Tarjuman al-Qur'an, June 1948, pp 65-67; Tafhim al-Qur'an, vol. 2, pp

8 Llamic Law and Constitution, pp :

Y Qur'an 8:72

1 This is also the opinion of Javéd Ahmad Ghamidi. (Qaniin-c-Jibid, pp 256-58)
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[slamic State need not repudiate it forri_lailly. In their opinion, Islamic Sga_fe can
proceed for giving military support to fhese Muslims without formal declili;at_i_on of
war,'*!

Indeed, the fuqaha consider violatibri of certain conditions as equiyéient to

repudiation of the treaty. One of such violations was killing a Muslim.“z.Now, if

killing a Muslim is considered equivalent to repudiation of the tré;if? _then
persecuting large section of Mushm poplilation would be obviously deemed so. But
the verses quoted above explicitly prcihibit Islamic State from giving _ixi_ilitary
support to Muslims who are target of peréecution if they are within the terriéory OE

a state with which it has a peace treaty. It means that persecution is not édui\}alent

to repudiation of the treaty. Then, what 1s the basis of the ruling of the fuqaha™

There are two possibiiities: |

1) Killing a Muslim means a Muslim g:itizen of Islamic State. If this inter_é_iet_ation
is correct, then such an act is deemed'. attack over Islamic State. This is true also
if a non-Muslim citizen of Islamic State is killed because he is uiiqler its
protection. This interpretation is supported by the different passages of the
jurists on the issue. For instance, they give the evidence of the attack of the
Prophet (May Allah’s blessings be upon him) on Makkans when they killed
some of the allies of Muslims from the tribe of Bani Khuza‘ah.** )

2) If ‘Muslim’ here means any Muslimi whethéi citizen of Islamic State or not,
then the ruling is based upon the wider concept of defense of ummab, But this
second interpretation ignores the éoii_cept of territorial jurisdiction of Islamic
State. |

Initially Islamic State has no responsibility regarding those Muslims who reside

outside Islamic State. If they are persecuted Islamic State can, and shoiiidir,_‘ help

! Qawl-e-Faysal, pp 4-5 _

2 Al Majmii', vol. 21, p 214 : o

' See, for instance, Fath al-Qadir, vol. 4, p . We will quote Kasani below while discussing the issue
of breach of a treaty. That passage also supports this interpretation. (See below *“Material
Conditions™.) N
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them. But it must abide by the treaty obligations. The net result is that 1tcan give
military support to them only after it répﬁdiates the peace treaty. | |

What if Muslim inhabitants of Islamic State face a threat to their life or pro?é’rty in
a non-Muslim state where they have gone tcmpor-arily? Should it dc'cll'.lr'e: war
before giving them military support? Here, one may recall the debate over the
legitimacy in international law of the iis'e.'éf force to protect nationals and'property
abroad. While the legitimacy of such use of force may be doubtful in inte;ﬁational
law it is perfectly legal in Islamic Law, as noted earlier.” If the rescue operation
resembles the “Swift Surgical Strike” (the Entebbe incident 1976), there seems no
need of formal declaration of war. Hb&ever, if it amounts to ‘armed atfaci{’ and
the threat to Muslim citizens is a remote one, then formal declarauon seems
necessary. This is because, as noted earher, Islamic State should first try to settle

the 1ssue by pacific means.

Declaration in Case of Punitive Wars

By “punitive wars” Dr. Hamidullah means wars against hypocrites, _apostates,
rebels and those who refuse to pay zakah as well as those who committed a breach
of the treaty of peace.”® He sees no hée_d of formal declaration of war in these
situations.”*® Dr. Zuhayli also agrees with him. Sayyid Mawdud: has a .:siighdy
different opinion on the issue of declarauon in case of breach of treary. In the rest
of cases he has the same opinion. As is obv1ous, these cases, other than brcach of a
treaty, involve defense of state from internal threats to its security and integrity,
although a breach of the treaty of dhimmah may also pose a threat to thé'_scc_urity

and 1ntegrity of Islamic State.

1* See Section 5.1.2.2 above.
1 Tbid., p 156 It may be recalled that these are also included by Sayyid Mawdidi in defenswe wars.
(See al-Jihad fi al-Islam pp 62-62 and 66-77)
1 The Muslim Conduct of State, p 181
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Declaration in Case of Actual Breach of Treaty A

In the opinion of Dr. Hamidullah and Dr. Zuhayli breach of treaty gives Islamic
State the right to wage war without forinal declaration. Sayyid Mawdﬁdi differs
with it. He is of the opinion that in suéﬁ a case Islamic State should give a formal

warning to the other party before waging war. He says:

“When a people violate the conditions of treaty and adopt hostile attitude
against Islamic government then Islamic Law lays down that a. formal
ultimatum and a reasonable period for compliance with the treaty

provisions must be given to them before waging war against them.”

In the footnote to this paragraph he says:

“There is only one exception from this general priaciple; when _thé other
party commits a violation of the treaty in clear terms or launches an érmed
attack, such as the one the non-Muslims of Makkah did [against the allies of
Muslims in violation of the tfeéty.of Hudaybiyah]. In such a situation the
Islamic government has the righ'.tito wage war, if it wants, without a formal
declaration in the same manner as the Prophet (May Allah’s blessings be

upon him) did at the time of the conquest of Makkah.”'*
The basis of his opinion is the followiﬁg verse:

“If thou fearest treachery from any group throw back (their trcatf) to them

(so as to be) on equal terms: for Allah loveth not the treacherous.’

" Al-Jibad fi al-Islam pp 246-47
“Ibid., p 147 at FN 1
" Qur'an 8: 58
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But Mawlana Midrarullah Midrar has 'ri.ghtly pointed out that this verse dqés not
deal with the issue of declaration in casé_ of violation of a treaty; rathe_r,«"ilt deals,
with a situation where Islamic State. :pe'rceives that the other party is ‘_goirjlg to
violate the treaty.™ In other words; it makes declaration obligatory in' case of
anticipated, and not actual, breach ‘of “the treaty. Mawlana Midrar, like Dr
Hamidullah and Dr Zuhayli, is of the opinion that a breach of the treafy entitles
Islamic State to wage war without formal declaration. In fact, this has beén the
opinion of majority of the fuqaha’. Jmam al-Nawawi has made some valuable

points in the following passage:

“Peace treaty with abl al-barb is for the purpose of suspension of hostilities.
Hence, both sides must abide_' by it... So, when non-Muslims violate the
treaty by waging war, or suppdx%ing the enemy, or killing a Muslim, or
taking the property [belonging to the inhabitants of Islamic State], the
treaty is deemed terminated and “their aman (protection) from 'M'uslims

vanishes.”!

He categorically declares that in such a case of actual breach of treaty it is not
necessary for Islamic State to formally declare war, or termination of frééty for
that matter, “because declaration is nec_es.sary in case of ambiguity™.” There are
several important points in this passage. We Willlanalyze this passage a bit later. At
the moment it may be mentioned that the basic presumption behind this fuﬁng is
the existence of perpetual state of war bé;Ween Muslims and non-Muslims. :

Similarly, Ibn Qayyim al-Jawziyah says:

“Some of the people say: “Treaty must be declared void with those who

violated 1t’. This is wrong for several reasons because the treaty does not

% Qawl-e-Faysal, p 19
™ Al-Magmii ', vol. 21, p 214
2 Tbid.
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remain enforceable for those who violated it and it does not require formal

repudiation or declaration.”’”

In fact, the issue of declaration revolves afound the following verses:

“Those of them with whom thou madest a treaty, and, then at every
opportunity they break their tfe.;alty, and they keep not duty (toAllih) If
thou comest on them in the war,' deal with them so as to strike feaf'ig those
who are behind them, that hably they may remember. If thoﬁ 'f_carcst
treachery from any group throw back (their treaty) to them (so as id be) on

equal terms: for Allah loveth not the treacherous.””*

The first two verses deal with cases of actual breach of treaty, while the "laflst one
deals with anticipated breach. Thus, tﬁe first two verses lay down the rule that if ;
party actually violates a treaty and then Muslims confront them in war they should
be punished in exemplary way."” What i'f:‘thcy violated the treaty but did not wage
war? Should Muslims wage war against them for violating the treaty? Or is it that
the violation of the treaty is deemed equivalent to waging of war and _fhé;efore
there is 00 need for a formal declaration of war by Islamic State? It appears that the
fuqahd’ consider violation of the treaty equivalent to waging of war and, tﬁérefore,
they see no need of formal declaration. This 1s further strengthened by the fact that
the Prophet (Nhy Allah’s blessings bc upon him) did not formally declare
termination of the treaty with Bani Qurayzah and attacked on their territory

without previous notice. The same appears to have happened in case of the

coanquest of Makkah.

%> Abkam Abl al-Dhimmab, vol. 2, p 843
1% Qurian, 8:56-58
" This appears 1o be the basis of the punishment of the Jews of Bani Qurayzah.

205



But there is a more complicated problem. There are several kinds of treaties, which
Islamic State may conclude with non-Muslims."”™ Is every violation of every treaty

equivalent to waging of war?

Peace Treaty (Hudnah or Muwada‘ah) .

All the instances from the life of the Prt_)phet (May Allah’s blessings be upc')h.him),
where a breach of the treaty was deemed equivalent to declaration of war, relate to
peace treaties or pacts of non-aggression, such as the treaty of Hudaybiyﬁh. :There
existed a state of war between the Islamic State of Madinah and non-Mus_liins of
Makkah. The treaty of ITudaybiyah suspended this state of war for l(,:ll years.
When the Makkans violated a vital condition of this peace treaty the previbﬁs state
of war was restored. Hence, Muslims were not obliged to formally declare war
against Makkans. Similarly, the treaty‘:with Bant Qurayzah gave them prqt.ection
from hostilities. When they violated it they themselves initiated hostilitiés and,
therefore, there was no need of a formal declaration of war. |

Again, every violation of the peace treaty is not deemed declaration of war. It is the
violation of the material conditions that terminates the peace treaty. We may again

quote Nawawi here:

“Peace treaty (al-Hudnah) with Abl al-Harb is for the purpose of sdspension
of hostilities. Hence, both sides must abide by it... So, when non-Muslims
violate the treaty &y waging war, or supporting the enemy, or killing a Muslim,
or taking the property [belong'mg to the inhabitants of Islamic State}, the

treaty is deemed terminated and their aman (protection) from Muslims

vanishes.”™’

1% See Section 6.1.1.3 below.
Y7 Al-Majmii®, vol. 21, p 214
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situations that establish the intent of repudiation, such as when some people
of Dar al-Muwada‘ab with the permission of their government enter Dar al-
[slam and commit robbery the:e: This is because the permissiéh of the
government implies repudiatidn,df the [peace] treaty. And if they do so
without the permission of their government and they lack resisting power
(mana‘ah) the treaty will not be repudiated because robbery without
resisting power 1s not enough.:fer repudiation of the treaty... And if they
have resisting power and they come without the permission  0£ “their
government and their people, theh the treaty will remain in forcefbf their
government and people and net; for them... And when the treaty is for a

fixed period it terminates with the expiry of that period.”*”

The principle that emerges is: Any aet that shows that the other party" does not
consider itself bound by the terms of the peace treaty is deemed equivalent to
formal repudiation. So, when such an act is committed by, or with the perm1ss1on
of, the government the treaty stands termmated for the whole nation. But when a
few persons commit the breach without the permission of their government the
treaty will remain in force for people other than those who committed the breach.
This leads us to the issue of involvement of government. |

A few Qurayshites violated material coﬁditions of the peace treaty of Huaaybiyah.
But the Prophet (May Allah’s blessings be upon him) sent his envoys to the ieaders
of Qurayshites for confirming whethef tﬁey supported the culprits or not. He put
forward three alternatives: pay compeneation for the murdered and injered; stop
giving support and patronage to the :culprits; or consider that the tr’eé.ty of
Hudaybiyah stands repudiated.'® The Qurayshues accepted the last option. Hence,
it was confirmed that the treaty stood terminated for all of them. Later, Abu

Sufyan, the leader of the Qurayshites went to Madinah to renew the treaty, but he

*** Badz’i‘ al-Sana’i’, vol. 7, p 179 '

'Y Al-Zarqani, vol. 2, p 336 (quoting the authorxty of Maghazi Ibn ‘Aidb). See also thblx Nu‘mani,
Strat al-Nabt, vol. 1, pp 294-95. Shibll expresses his surprise that despite the importance of this
incident most of the biographers of the Prophet. (May Allah’s blessings be upon him) i 1gnore it.
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was not heard by the Prophet (May Allah’s blessings be upon him). ‘S.i'm;larly,
when at the time of the Battle of Trench the Jews of Bant Qurayzah gavé support
to the allied attacking forces, the Prophet (May Allah’s blessings be upon h1m) sent
his envoys for confirmation. They "dpénly repudiated the treaty.' Therefore,
when the allied troops returned the Prophet (May Allah’s blessings be upé:i him)
attacked the territory of Banu Qurayzah without a formal dcclurution'pf {var as
there was no need of such declaration.

We earlier noted' the opinion of ShéyB:’mI that if non-Muslim troops" attacked
Islamic State without the permission'. of the legitimate authority it W.buld be
considered their personal act and, thus, it' should not be taken as declaration of war
from the non-Muslim state. He emphésized that while Islamic State would punish
these perpetrators it should also get 1t confirmed from the government of thé. other
state whether it had declared war or wé‘s_it' the act of some individuals.®

Burt is it necessary that the govemment‘mt-xst give explicit permission? Kﬁsipi' in the
above-quoted passage deems it necessary. As we shall see in the next Chaéﬁér?“ that
Sarakhsi has a different approach to .suéh problems. He says that if som_.e;people
having mana‘ah go to another state they will be deemed, in the contempiation of
law, to have the permission of their government because such activities canhot take
place without the knowledge and complicity of the government.” We i)féfér the
viewpoint of Sarakhsi because Kasani hlmself admits that repudiation may take
place either by express statement (nass) or by implied behavior (dalalahy). We hold
that this situation comes within the meanmg of repudiation by dalalab. Yes, when
these people do not have resisting powér then Islamic State must not pre;ﬁmé that
they have the permission of their gox?éfnment. It should get it confirmed before

repudiating the treaty. God knows best.

1! Bukhari, Kitab al-Maghazi, Ghazwat al- Abzab Hadu:h no. 3804; Shibli, Strat al-Nabi, vol 1, p 246
'8 See Section 5.2.1.1 of this dissertation.

' Bada'i‘ al-Sana’i', vol. 7, pp 109-10

14 See Section 6.3.1.1 of this dissertation.

1> Al-Mabsiat, vol. 10, pp 73-74
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The fuqaha’ also discuss cases where thé treaty of dhimmab is deemed terminated
as well as cases where a few of the dhimmis repudiate the treaty and the rest do not.
But we would not go into detail of these issues here.’® Moreover, as Imam al-Shafi‘i
remarked, the verses under discussion rélé_te to budnab or muwada'ab (peace treaty
with alien non-Muslims) and not with_ dhimmab (peace treaty with noﬁ-_Mush'ms

who thereby become citizens of Islamic State)." -

5.2.2 The Conduct of Jihad
5.2.2.1 General Principles

From the analysis of the norms of the Shari‘ah relating to the conduct of war and
the practical examples of the holy P;Qphet (May Allah’s blessiﬁgs be upon him)
and the rightly guided caliphs it becomes-appareat that there is interplay._ beifweeu
three general principles. These are: o '

e Supremacy of the Shari‘ah;

e The Doctrine of Necessity (al-darﬁr_ab); and

e The Principle of Reciprocity (al-Muamalab bi al-Mithl). -
Briefly it means that Muslims should abide by the laws of war as laid down by the
Shari‘ah. They can deviate from these laﬁrs oaly in case of necessity, which should
be kept within its limits. In case of .a compelling necessity Muslim"s‘. would
primarily apply the rule of reciprocit)‘r'.“:“' |

Thus, for tastance, there is primarily ﬁd- room in Islamic jus in bello for the use of
weapons of mass destruction because it violates certain basic norms of the Shari‘ah.
However, if the opponents use these weapons Islamic State can also use them
within the restraints of necessity. |

Shari‘ah acknowledges the principle of re:_ciprocity. Thus, for instance, fighting in

the al-Masjid al-Havam is initially prohibitéd. But Qur’an allows it in reciprocity

1% These issues will be discussed briefly in the next Chapter (See Section 6.5.4.2 of this dxssertauon )
%7 Al-Umm, vol. 4, p :
18 Al-‘Alagat al-Dawltyah, pp
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and within the limits of necessity.'” .'So is the case with fighting in the Sacred
Months (al-Ashbur al-Hurum)."® The fuqaha’ also applied the prinéiple of
reciprocity in settling some issues."”? | |

Generally, there should not be any conflict between the principle of rcé_ibrocity
and the norms of the Shari‘ah. However, if there does exist a conflict the.narms of

the Shari‘ah shall prevail. Professor Imran Nyazee is worth quoting here: -

“f[Allthough reciprocity is an acknowledged principle of Islamic law, no rule
of reciprocity can set aside, suspend, or permanently remove a fundamental

rule of the Shari‘ah *?

It is only under the doctrine of neceséity that deviation from the norms of the
Shari‘ah becomes pcrmiséiblc. chcc,.-the doctrine of necessity goes side By side
with that of reciprocity.

Necessity is also an ackaowledged pﬁ_nq'ple of the Shari‘ah. For instan-cje,'eating
carrion is generally prohibited. But it becomes permissible in necessity.”” There are
several sub-principles related to this general principle. For instance, “Necessuy
should be kept within its limits.”"* It. means that what became perm1ssxb1e due to
necessity remains so only up to the limit of necessity. Some other_ related

principles are:

“A wrong is not avoided by aﬁothcr of the same kind.”"”

% Qur'an 2:191

S Qur'an 2:194 & 2:217 There are other verses .as well that acknowledge this prmcxple ( r'an
2:19091 & 16: 126)

! Sarakhsi while commenting on the rates of custom duties and tariffs on borders remarked: *7he
matter between us and the non-Muslims is based upon reciprocity. So much so that if they take from us
1/5" we will also take 1/5", and if they take 1/10" we will take'1/10".* (Sharb al-Siyar al-Kabir, vol.
» P) . He made this comment at some other places as well. (See, for instance, Ibid., p)

Y Islamic Law and Human rights, pp 30

"V Qurian 2: 173

4 Maxim no. 22

17 Ibid., Maxim no. 25
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“To avoid public harm (al-darar al-amm) a private harm (al-darar dltkhﬁ_s_s)’
may be suffered.”'’ | | o
“What becomes lawful for a reason becomes unlawful when such reason

disappears”.'

“Repulsion of harm (madarrab) is preferable to acquisition of benefu

(maslabab).”"™

These along with the principle of '.necessity give rise to the priné,fple of
proportionality .'
These general principles run through out Islamic Law of Conduct of War, as we

shall see below. o ;

5.2.2.2 Non-Combatant Immunity ‘ N
Islamic Law acknowledges the principle-of inviolability of civilian popu}aﬂbn and
property.”” Sarakhsi defines combatants (al-mugatilab) as:

“Those who are physically capable of fighting are combatants.”®
All others are non-combatants. Of course, if non-combatants take part in hostilities

they lose their inviolability.™ In the same manner those who are i)hy_sically

capable of fighting but do not take part in actual hostilities are also excluded from

176 Tbid., Maxim no. 26

77 1bid., Maxim no. 23

'* 1bid., Maxim no. 30

" See, for details, Kelsay, John, “Islam and tbc Distinction between Combatants and Non-
Combatants™ in Cross, Crescent and Sword: Laws of Armed Conflicts - A Collection of Conventions,
Resolutions and other Documents, ed. D. Schinder and J. Joman, Dordrechit, Henry Dunant
Institute, 1987; Sultan Hamid, *“The Islamic Concepr” in The International Dimensions Of
Humanitarian Law, 1988; Muhammad Munir, Abkam al-Madaniyin (unpublished LIM Thesis),
Faculty of Shariah and Law, International Islamic University Islamabad, 1996. See also his The
Protection of Women and Children, Hamdard Islamicus, vol. XXV, July-September 2002, pp 69-82.
180 Sharb al-Siyar al-Kabir, vol. 4, p 78

"t Al-Mudawwanah, vol. 3, pp 6-7; al-Mughni, vol 8, p 477; al-Umm, vol. 4, p 157
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combatants.™ So, the more important question is whether a person took part in
actual hostilities or not.

The Prophet (May Allah’s blessings be upon him) and his successors (May Allah be
pleased with them) used to give instruction to military commanders for takmg due
care to protect those who are not capable of combat or who do not ta_ke part i

hostilities.

“When the Messenger of Allah- (May Allah’s blessings be upon him)
appointed anyone as leader of'_;«u_i_army or detachment he would especially
exhort him to fear Allzh and to be good to the Muslims who were with
him. He would say... ‘Do not break your pledge, do not mutilate (the dead)
bodies and do not kill the chddren I8

Similarly, when the Prophet (May Allab’s blessings be upon him) found déa,d body
of a womaa in an expedition he expressed his disapproval of the murder of women
and children.”™ One version of the tradmon says that he prohibited k1111ng of

women and children.'® In another versmn, his words are quoted:
“Why was she killed when she was not fighting?”'*
Non-combataats include women, minors; servants and slaves who accompany their

masters yet do not take part in actual fighting, the blind, monks, hermits, the very
old, those physically incapable of f1ghtmg, the insane or delirious.* |

"% For instance, monks and priests have the phys1ca1 capability of combat, but if they do not take
part in actual hostilities they remain inviolable. -

** Muslim, Kitab al-Jihad Hadith no. 3261; Tirmidhi, Kitib al-Siyar, Hadith no. 1532 Ibn Ma}ah
Kitab al-Jihad Hadith no. 2849 (See Appendix I for full text.)

1% Bukhari, Kitab al-Jibad wa al-Siyar, Hadu:h no. 2791; Muslim, Kitab al- ]zhad wa al-Siyar, Hadxth
no. 3279

% Bukhari, Kitab al-Jibid wa al-Siyar, Hadu:h 10.°2792; Muslim, Kitab al-Jibad wa al- Siyar,’ Haduh
no. 3280

% Musnad Ahmad, Bagi Musnad al- Mu/etbmn, Hachth no. 5688; Abti Dawad, Kitab al- ]zbad Hadlth
no. 2295

7 Sharh al-Siyar al-Kabir, vol. 4, pp 79-80; al- Mabsut, vol. 10, p 69
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Slaughtering animals is also prohibited, except where it is absolutely necessary for
food.™ .
Another instance of the inviolability' of civilian population is the prohibition of

using them as shields (zirs). Dr Hamiduﬂﬁh says:

“It appears that in classical tjmes of Islam, it was a prevalent practice among
non-Muslim to take shelter behmd enemy prisoners.[] I have not found a
single instance where Muslims were accused of this cowardly act when they

forced their prisoners to fight against their own nation.”™

Adultery and fornication even with captive women is prohibited."

5.2.2.3 Weapons of Mass Destruction -

From these different rulings of the Shgri‘ah about the conduct of ]ihid"one can

derive the rule for the use of weapons of mass destruction (WMD’s). We noted in

Chapter I that the use of nuclear weapons violates certain basic ‘norms of

international humanitarian law.” These norms are: ‘-

e Inviolability of civilians and other non-combarants;

e Prohibition of indiscriminate attacks;.

e Prohibition of unnecessary injury to 'combatants;

o The principle of proportionality; -

¢ Inviolability of the territory of neﬁt;ﬁl states;

¢ Prohibition of long term and widespread damage to environment; and last but
not the least |

¢ Prohibition of the use of poisonous substances.

1% Sharb al-Siyar al-Kabir, vol. 1, p 27 and 34

1% The Muslim Conduct of State, p 198

% As regards a free enemy woman, the violator is to be stoned to death or wh;pped accordmg to
whether he is married or unmarried. If, however, she is a captive, he is to receive discretionary
punishment and to be fined as much as a mabr mithl i.e. what his nearest female relauves would
have received as bride-money. (Al-Abkam al-Sultaniyab, p 88)

1% See Section 2.2.2.3 of this dissertation. -
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One may add here that, from the perspective of the Shari‘ah, the same holds true
of other WMD’s, such as biological and chemical weapons as well as convenuonal
weapons like missiles as and bombs.- But as noted above, the prmc1ples of
reciprocity, necessity and proportionality may allow the use of these ‘Wegpons.
Whetker or not there may a situation fvl_here the use of nuclear weapon,s., becomes
necessary is doubtful, as indicated bythe controversial opinion of the I:C.].on the
issue.’” One thing is certain though: Muslims must strive for having these weapons
if their opponents have these. Defense of din and ummab is after all a co;i;munal

obligation (fard kifayah) of the ummab. . .

“Make ready for them all thou canst of (armed) force and of horses tethered,
that thereby ye may dismay the enemy of Allah aﬁd your ene_niy, and
others beside them whom ye know not. Allah knoweth them. Whatsoever
ye spend in the way of Allah if will be repaid to you in full, and ye will not
be wronged. And if they incline to peace, tacline thou also to it, and trust in

Allah. Lo! He is the Hearer, the Knower.”m

5.2.2.4 Treaty Obligations _

Earlier we discussed in detail the rules abeut peace treaty between Islamic State and
the other state. Here, we are concerned with another kind of treaties.

The parties to the conflict may forbid eenain acts under treaties. The fuqahﬁ; were
aware of such treaties. Shaybani mentions'” many fictitious cases of thlis‘_kind,
which shows that it was a common practice in those days to agree what "not. to do
in the conduct of war.®™ Acts prohlblted under treaties are forbidden only so long

as the treaties are in force, except where the Shari’ah also prohibits them.

" Advisory Opinion on the Legality of the Use of Nuclear Weapons (WHO Case), ICJ 1996 ch 66
" Quran 8:60-61 :

' Sharh al-Siyar al-Kabir, vol. 1, pp 200-05

*® Geneva Conventions and Additional Protocols thereto are modern-day examples of such treaties,
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5.2.2.5 Treatment of the Combatants |

The rules about war captives will be discussed in detail later. Here, we wdl briefly
discuss the rules about treatment of the combatants 1n the battlefield.

The Prophet (May Allah’s blessings be upon him) never allowed a massacre after
destroying the capability of the enemy. The conquest of Makkah demonstrates the
best example. He declared a general arnrresty to all those who persecuted. Mtxslims
Only about half a dozen persons were excluded who otherwise deserved death
punishment havmg committed murder and apostasy or similar offences Later,
these also were pardoned, except three who were killed by Muslim- soldiers
without referring again to the Prophet (May Allah’s blessings be upon him).*"

Muslim army was prohibited from unnecessarily cruel and tortuous ways of killing

The Prophet (May Allah’s blessings be upon him) is reported to have said:

“Fairness is prescribed by Allah in every matter; so if you kill, kill in a fair

W ay.”i’()Z

Mutilation (muthlah) of men as well as laeasts was also prohibited.™

Killing parents is not allowed even 1f they are non-Muslims and in the' enemy
ranks, except in absolute self~defense At several occasions the Prophet (May
Allah’s blessings be upon him) forbade persons who had asked for perrmssron to
kill their non-Muslim parents on ground of hostility to Islam. o _,‘- .
Burning a captured man or animal to,death is also prohibited.™ HoWever, the

companions (May Allah be pleased wrth them) used ‘fire-arrows’ in wars.”™ This

' Al-Sirab al-Nabawtyah, pp 818-19

% Muslim, Kitah al-Sayd wa al-Dhaba'ib, Hadxth no. 3615; Tirmidhi, Kitab al-Diyat, Hadrth no.
1329

¥ Bukhari, Kitab alMazalzm wa al-Ghasab, Hadrth no. 2294; Muslim, Kitab al-Jihad Hadith no.

3261; Tirmidhi, Kitab al-Siyar, Hadith no. 1532; Ibn Majah, Kitab al-Jibad Hadith no. 2849 -

% Sharb al-Siyar al-Kabir, vol. 1, pp 75-76

# Once the Prophet (May Allah’s blessings be upon him) dispatched a band with the instruction to

the arrest a culprit and ordered them not burn the criminal, but simply to kill him; he said, only the

Lord of fire can punish with fire. (Bukhiri, Kitab al-Jibad Hadith no. 2793; Abd Dawid, Kitab al-

Jibad Hadith no. 2299; Tirmidhi; Kit@b al-Siyar, Hadith no. 1496. See also: Al-Sirab al- “Nabawiyab,

PP 468-69; Shark al-Styar al-Kabir, vol. 3, p 214)



was either based on the doctrine of necessity or on the inherent difference in

nature of the two acts. Perhaps, both grounds are valid.””

5.2.2.6 War Captives )

Our jurists divide the people captured? during hosulities into three kin_ds; saby,
‘ajazah and asra. : _

Saby is the term used for women and éhildren of the enemy territory, while @jazab
are older and disabled people. Priests and monks are also included in ajazah. |

Asva is the technical term for POWs. They are people having capability of warfare

and taking part in actual combat. In other words, they are enemy combatants.

5.2.2.6A: Treatment of the POWs (Asrﬁ)

The fuqah?’ in general allowed the.'e-nslavement of the people captured during
hostilities. Similarly, some of them, ﬁaniculariy, the Hanafis allow decapifafibn as
well. Some modern scholars™ see it as violation of the clear injunctions of Qur’in
regarding the treatment of the POWs. ’-They say that the holy Qur’ﬁn'gavé only

two options about the POWs: repatriation or gratuitous release.

“Now when ye meet in battle those who disbelieve, then it is smiting of the
necks untl, when ye have routéd them, then making fast of bbnds; and

afterward either grace or ransom till the war lay down its burdens.”®

Indeed, the fuqaha’ do discuss the implications of the above-quoted verse. But they
also look at the practical examples of the treatment of POWs and other enemy

capuves during the lifetime of the Prbiahet and his successors. Apparehﬁy, there

2% Bidayat al-Mujtahid, vol. 1, p 373; al-Mabsiiz, vol 10, p 92 '
It is also to be noted that the Malikite jurist, Khalil, expressly prohibited the use of poisonous
arrows. (Mukbtasar al-Kbalil, Kitab al-Jibad; a\-Dardir, al-Sharh al-Kabir, vol. 3,p 178) .
2% See, for instance, Parvéz, Ghulim Ahmad, Ghulam awr Londiyan, (Lahore: Idarah Tulu -e-Islam,
1984) p 8. See also: Ghamidi, Qanin-e-Jibad, pp 27276

2 Qur'an, 47:4
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seems conflict in theory and practice, which led some of the classical jﬁrists to
prefer one of the evidences to the other.” -

On the one hand are the traditions, wh1ch emphasize good treatment of the
POWSs.?"! These traditions are in consonance with the above-quoted verse as well as
other Islamic injunctions.”” Then, there are traditions that allow the enslavement
of the POWSs.2® The Prophet accepted the decision of the arbitrator regerdiﬁg the
enslavement of the women and chﬂdfeﬁf of the Jewish tribe ~ Bant Qurayzah.*"
He did not enslave the Jews of Khaybar. Rather, he imposed upon them a tax -
kbaraj - and thereby they became citi;eﬁs of Islamic State.”” He is also reﬁdrfced 10

have exchanged some of the prisoners with the opponents.”

He also 'a_ccepted
ransom for some of them.?” Lots of ;hem were released gratuitously.21s_1?inauy,
there are a few instances of the decapitation of a prisoner of war.”” It means that
the Sunnah of the Prophet gives the follqwing options about these people:

Gratuitous release (al-mann);

Repatriation and exchange (al—ﬁd&" or al-mufadah bi al-naf);

vV ¥V VY

Accepting ransom {al-mufadab bi al—nﬁl);
Making them dhimmi;

A

A\

Decapitation (#/-gatl); and

> Enslavement (al-istirqaq)

20 Abf “Ubayd, al-Qasim ibn Salam, Kitib al-Amwil, (Cairo: Dar al-Fikr, 1988) p 121; Nayl al-
Awtar, vol. 7, p 306; Sharp al-Siyar al-Kabir, vol. 2, p 261

' Muslim, Kitab al-Nadbr, Hadith no. 3099 See also: Ibn Hisham, ‘Abd alMahk al-Sirah al-
Nabawiyah, (Beirut: Dar al-Kutub al-Islamiyah,. 1994) vol. 2, p 215-17.

12 See, for instance, Qur’an 76:8-10

* AL-Sirah al-Nabawiyah, vol. 3, p 231ff : o

% Qur'an 33:26; Bukhari, Kitab al-Maghizi, Gbazwatal Abzab, Hadith no. 3804. See dso: tll Sirab al-
Nabawiyah, vol. 3, pp 187-88.

%5 Al-Mabsiit, vol. 10, p 29

#1¢ Tirmidhi, Kitab al-Siyar, Hadith no. 1493

7 Ibn Sa‘d, Muhammad ibn ‘Isa, a/-Tabagat al-Kubra, (Lahore: Maqbool Academy, 1978) vol. 2, p
22; al-Sirab al-Nabawiyab, vol. 2, p 221 .

*1® Bukhari, Kitab al-Salah, Hadith no. 442; Muslim, Kitab al-Jibid wa al Siyar, Hadith no. ")'57") al-
Strab al-Nabawiyab, vol. 2, p 228 and vol. 3, p 190

" Qur'an, 33:26; Bukhari, Kitab al-Maghazi, Gbazwat al-Abzab, Hadith no. 3804. See also: a/ Strah
al-Nabawiyab, vol. 3, pp 187-88.
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Making some of the captured peopl_e dhimmis is also included in man_h' because
dhimmi is considered by the Shari‘ah a free (purr) citizen of Islamic State enjoying
its protection. Similarly, accepting ransom is included in fida’ or release for some
consideration (%wad). Hence, these are in accordance with the Qur’anic injunction
quoted above. But the last two options - decapitation and enslavement ~ have been
deemed by some of the modern scholars in conflict with that injunction. =

In the opinion of the majority of the jﬁris;s including the Shafi‘s, the Hénbaﬁs and
the Zahiris the ruler has before him ‘all the above-mentioned options, except
making them dhimmi, and he will ha{ve to decide according to the dictates of
maslabah.”® These jurists allow the r_uig:r to make the POWs dbhimmi 6nly when
they themselves opt for it. However, they differ on whether it is compuléqry upon
the ruler to accept their offer or not.*” This is because they differently.i@térpret
the Prophet’s treatment of the Jews of I'("haybar.222 "

The Malikis allow the ruler to make them @bimmi?® It means that thevs‘,e,. jurists
have taken the way of reconciliation (jam’) instead of preference (tarjih). It is also
obvious that the majority jurists see no conflict (ta%rud) between the vér#e _bf the
Qur’an and the practice of the Prophét. In their opinion the verse does not confine
the treatment of the war captives to only .two options.

The Hanafi jurists say that the ruler should initially choose one of the three
options, namely, make the POWs dbim.m_i, kill them or enslave them. The 6ptions
of gratuitous release as well as repatriation and accepting ransom should- be used
only when the ruler deems it absolutely necessary.?* It means that they hafré_: given
preference to the traditions, which report decapitation or easlavement of the war

captives. They see those traditions to be in consonance with the general Qur’anic

2 ALUmm, vol. 4, p 68; al-Muhalla, vol. 7, p 309" ‘
2 Thid. ' .

2 Similarly, they believe that what ‘Umar did with the people of Iraq was based on his fjribad,
which they do not consider binding. (See, for instance, al-Juwayni, a/-Burban, vol. 1, p201.)

?# Al-Dastiqi, Muhammad ibn Ahmad, al-Hashiyab ‘ala al-Sharh al-Kabir, (Cairo: Dir -al-Kutub al-
‘Arabiyah, 1984), vol. 2, p 169 . -

2 Al-Mabsiit, vol. 10, p 64; Sharh al-Siyar al-Kabir, vol. 2, p 261; al-Kisani, ‘Ala’ al-Din, Badi’i al-
San’i' fi Tartih al-Shara’i', (Quetta: Dar al-“Tlm, 1999), vol. 7, p 119
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injunction about the killing of the polﬂeistsﬂ5, which was later 1n reveiati_on to
the one quoted above. As far as tho_sle' traditions are concerned, which report
gratuitous release or repatriation they interpret those as being based on ncc.é_sé_ity.m
The reason for preferring one set of traditions to the other is the fact th'at the
preferred tradition is in consonance with the general principle, which the .H:anafis
derived from the texts.”” This principle prohibits anything that may de;eése the
strength of the opponents. Thus, for instance, they do not allow the sale of
weapons or even crude iron to the opponents. Similarly, they do not apl.)rove of
accepting ransom for releasing a war captive (al-mufadah bi al-mal). Insteéd they
prefer exchange of prisoners (al-mu]iidéb bi al-nafs) and that too whcﬁ it ois
absolutely necessary.”® | _ '

But as we noted earlier, the %/lat al—qifél 15 not kufr but mubarabah and th_e basis of
relationship between Islamic State and non-Muslim state is not war but peaée. So,
the general principle derived by the Hanafis has no solid foundation. Moreover, to
say that 9: 5 has abrogated 47: 4 does not seem sound either. This is ‘because
abrogation (naskb) is sought for only when reconciliation between two téxtls 1s not
possible.”?” Here, it is obvious that these verses relate to different stages of warfare.
Thus, 9: 5 relates to those polytheists who are at war with Muslims and who have
lost the protection of their lives and p:operty while 47: 4 relates to treatment of

- the war captives after hostilities.”

 Quran,9: 5 .

" Some of them say these events were prior to the last commandment about killing the polytheists.
(Bada’* al-Sana’i’, vol. 7, p 119) But the dominant view is that they were based on necessity. (Aba
Yasuf, Ya‘qab, Kitab al-Kharaj, Karachi: Dar al-Isha‘at, 1987, p 196; Shar al-Siyar al-Kabir, vol. 2, p
264) | -

*7 For methodology of the jurists, particularly the Hanafis, about using general principles in
derivation and application of Islamic Law see: Nyazee, Theories of Islamic Law, pp 147-76..

“4 Al-Mabsat, vol. 10, pp 138-40 Some of the modern scholars believe that the Hanafis do not at all
allow gratuitous release or release for some consideration. (See, for instance, al-Zuhayli, Athar al-
Harb, p 430) But this does not seem to be the correct exposition of the view of the Hanafis. What is
obvious from their texts is that they do not prefer these options because these are not in consonance
with the general principle, which, in their opinion, emerges from the texts. .

** Al-Suytt, Jalal al-Din, al-ltgan fi ‘Uliim al:Qurian, (Karachi: Dar al-Isha‘at, 1986) vol. 2, pp 21-22
20 A)-Tabari, Jami* al-Bayan, vol. 26, p 24 ' '

o
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Now, if 47: 4 has not been abrogated isn’t there an apparent clash between this
verse and the practice of the Prophet as reported 1n several traditions refer;ed to
above? To remove this apparent clash modern scholars have generally adopted two
approaches towards this problem: .

1) That 47: 4 is not exclusive. It mentions just two of the options that are available
to the Muslim ruler. But this doe‘s‘.vnjot seem correct because the word imma
(either... or) in the verse makes it exclusive.”!

2) That 47: 4 is exclusive but what the Prophet did was not in any way repugnant
to this injunction. They say that the instances of decapitation from his life are
really very few, which shows that these were exceptions and that thgéc who
were decapitated deserved this punishment by virtue of their crime, which they
committed before their captivity.” As far as enslavement is concerngd- some of
them contend that it never happened in the lifetime of the Prophet. Rather,
they contend, there are numerous instances in his life when he freed war
captives.” But this seems to be over-simplification of the issues. There is no
denying the fact that the Prophét ‘accepted the decision of the _arb_itmtor
regarding the fate of the Jewish tribe Ban@ Qurayzah by virtue of which
combatants were killed and non-combatants were enslaved.>* Now, :e.Vén if 1t
was a decision of the arbitrator who was appointed by the Jews themselves and
who applied the Jewish law™ on them, the Prophet would never have accepted
it if it were in any way repugnant to the Shari‘ah. Similarly, when he married
with one of the captives of Banu _al—_Mugt_aliq the companions freed ,;11 of the
slaves saying that they had bcco@c relatives of the Prophet.™ No doubt he
convinced the companions to free the captives of Hawazin. But it is equally

true that he had first distributed them among the companions who thereby

21 1bid.

22 Athar al-Harb, 436-41; See for a dxfferent perspecuve Ghamidi, Qaniin-e-Jibad, pp "73—74

% Ghamidi, Qaniin-e-Jibad, pp 274-76 ‘

#* Qur'an, 33:26; Bukhari, Kitab al-Maghazi, Hadith no. 3804. See also: al-Sirab al—Nabawiyab' vol. 3,
pp 187-88.

2> Deuteronomy 20:10-14 It is worth-noting that the Prophet called it the “law of Allak regardmg
them”. (Tirmidhi, Kitab al-Siyar, Hadith no. 1508.)

26 Al-Sirah al-Nabawtyab, vol. 3, p 231ff
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became their owners. ®” One of the E_:ﬁdence of their ownership was t_hat those

among them who were not willing to free their captives gratuitously'.v«.(e;e paid

their price.”® | )

On the basis of these and other considerations some other scholars adm_it that

there were few instances of enslavement of the war captives in the liféti_me of
the Prophet but they were based on the principle of reciprocity.”’ This scems
correct but as Professor Nyazee'- remarked, “although recjproéity t1s an

acknowledged principle of Islamic law, no rule of reciprocity can set as1de,

suspend, or permanently remove a fundamental rule of the Shari’ ah” 0 Hence,

we should add here that there was, along side the principle of recipfo,city, the

doctrine of necessity as well. The "pe‘_rmanent injunction of 47: 4 regarding the
treatment of war captives invalidates enslavement. What if the other party is
neither ready to exchange POW's nor pay ransom for them and Isléfhic_ State
does not want to take risk of gratu_i'tbus release because it may strengthen the
enemy? If the other party knows that Islamic State is bound to releasé POWs
either gratuitously (mannan) or after accepting consideration (fida’an), then
why should it pay consideration?-_ So, in all cases where acting upon the
commandment of “either mann or fida’” was not possible, instead of keeping
them in jails or camps Islamic State distributed the war captives among Its.
citizens so that they may take care of them and in response would get benefit
from them. Islamic law, however, ensured certain rights for them;h.in this

transitional period, which we discussed in the previous chapter.

To conclude, there are only two options regarding war POW's: mann or ida" " A

few captives POWSs were decapitated in exceptional cases as a punishment for their

crimes, which they committed before their captivity. Enslavement of POWSs was

based on the principles of necessity and reciprocity.

¥ Thid,, p 4531

2% 1bid., vol. 4, pp 104-06

B° Athar al-Harb, 441-47; Abkam al-Madaniyin, PP 110-11

# Ilamic Law and Human Righrs, p 30

**! This is also the opinion of al-Hasan al-Basti, Hammad bin Salamah, Mujahid and Muhammad ibn
Sirin. (Kitab al-Amwal, p 121)
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5.2.2.6B: Enemy Children and Women (Saby)

The fuqaha’ discuss four optioas about these different classes of people;
decapitation, enslavement, repatriation (release with consideration) and ‘gratuitous
release (release without consideration).

The fuqahd’ unanimously hold that seby cannot be killed once they are ca»ptyt_z.red.m
This is because the holy Prophet (May Allﬁh’s blessings be upon him) prohibited
the killing of women and children.*” When these people do take part in combat
either physically or through their advices and planning the Hanafis declare that
they can be killed during actual combaﬁ. But when they are captured th_e)? .cannot
be killed.”** The majority jurists allow their decapitation during combavt_v_ and after
they are captured when they took paﬁ in actual combat.* In other words, they
consider them like ordinary as7a in this situation. |

The Maliki jurists allow release of saby »rin repatriation of Muslims captured by the
enemy (al-fida’ bi al-nafs), but do not ‘_a.llow release on ransom (al-fida’ bi al-mal) >
The Shafi‘T jurists allow ransom as W¢H.247 The Hanafi and Hanbali juri'st_s do not
allow release of saby with or without ransom. However, they allow repétﬁation
(al-fida’ bi al-nafs) in case of necessity.z“xs,SLmilarly, in case where a child is c@tured
without their parents the Hanafi aﬁdv‘the Shafi‘l jurists do not allov?_: fansom
because in such a case they consider him a Muslim child.*” o ’
Maliki jurists allow the ruler to ‘felease saby gratuitously Withouf any
consideration. The Shafi‘i and the Hanbah jurists also allow this butﬁvw’;v.ith the
condition that the ruler should give due ‘compensation’ to the soldiers.”® The

Hanalfi jurists do not allow this.?'

2 Sharb al-Siyar al-Kabir, vol. 3, p 196; al- Mudawwanab vol.3, p 6; al-Mughni, vol. 8, p 377
* Muslim, Kitab al-fihad Hadith no. 3261; Tirmidhi, Kitab al-Siyar, Hadith no. 1532; Ibn Majah,
Kitab al-Jibid Hadith no. 2849 (See Appendix I for full text.) -
# Al-Mabsiit, vol. 10, p 64; Bada’i* al-Sana’i*, vol. 7, p 101

> Bidayat al-Mujtabid, vol. 1, p 371; al- Umm, vol 4, p 157; al-Muballa, vol, 7,p 297

“S Al-Mudawwanah, vol. 3, p 9

# Al-Umm, vol. 4, p 198 '

% Sharp al-Siyar al-Kabir, vol. 3, p 285; al- Mugbm, vol. 8, p 376

¥ Al-Abkam al-Sultaniyab, p 129

20 Al Abkam al-Sultaniyab, p 129; al-Qawanin al- qubzyab p 148

B! Fath al-Qadir, vol. 4, p 309
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To summarize the debate, the Maliki jurists do not allow killing only and allow the
rest of the three options. The Hanafi jurists say that the only option available to
the ruler regarding saby is their enslavement. H.owever, in case of necéssity they
allow repatriation as well. The Shafi‘i and the Hanbali jurists say that they become
slaves by the fact of their being captu-rec'i._' If the ruler wants to release thgfn he has
to pay compensation to the soldiers, except where they willfully relinquish their

right.

5.2.2.6C: Captives Who Are Old or DjséBlcd (‘Ajazah)

About @jazah the jurists maintain that if their role in war planning was important
they have the status of asra or POWS Otherwise, they should be dcalt with
separately. Now, whea they are dealt w1th separately the majority jurists ‘hold that
they cannot be decapitated after the end of hostilities.® It is only the Shafi‘i jurists
that allow their decapitation after the end of hostilities provided the ruler considers
that it is in the interest of Muslims.”® The Hanbali jurists do not allow 'e_yeh their
enslavement,” while the Hanafi and Sh;’lﬁ‘l jurists allow this.”” The Mﬁh:ki jurists
give exception from enslavement to priests and monks.”® .

We noted earlier®”

that enslavement was not originally part of the scheme of the
Shari‘ah. Rather, it was based on the principles of reciprocity and ncccssity: Now,
as the world has reached a consensus on outlawing this evil there is no roofn in the
scheme of the Shari‘ah for enslavcmenf of the war captives, be they asra, s;zby or
ajazab. Similarly, we also concluded there that decapitation was not a general
practice. Indeed, this option was used m very rare cases for those who’ otherwise
deserved death punishment. Hence, the only option available is release with or

without consideration. Again, the consideration may be either the captives of

Islamic State with the enemy or it may be'in monetary terms. Pending agreement

®? Bada'i‘ al-Sana’i‘, vol. 7, p 101; BzdayataJMu]tabzd vol. 1, p 371
> Al-Mubadhdbab, vol 2,p233

?* Al-Mughni, vol. 8, p 375

> Al-Mabsiit, vol. 10, p 64; Mughni al-Mubtaj, vol 4,p 223

% Hashiyat al-Dasiiqi, vol. 2, p 163

%7 See Sections 4.2.3 and 5.2.2.3A above.
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between the governments concerned about their release they may be kept in
custody. Islamic Law has made it obligatory upon Muslims to take due care of their

captives, as noted earlier.

5.2.3 The End of War |

Dr. Muhammad Hamidullah says that war ends with one of the following means:

1. Ending hostilities wifhout formal égreement about peace and settlement of
dispute; |

Non-Muslim opponents embracing islam;

Defeating the enemy and annexing their territory;

Ll A

Acceptance by the enemy of the suzerainty of Islamic State; and
5. Settling dispute in a treaty of peace.”*
There are detailed rules about each of these situations.””” But we are concerned here

only with the last one ie. a treaty of peace.

5.3 JIHaD AND PEACE TREATt_Es

5.3.1 Legitimacy of Peace TreatieS'
If the war ends with a peace treaty, it ‘may be a treaty of either temporary or
perpetual peace. There may be a treaty of peace in which the time penod is not

specified. Peace treaties may also be concluded with a nation with which no war

has been fought. Are such treaties legitimate?

5.3.1.1 Hudnahb and Dbimmab |
The Prophet (May Allah’s blessings be upon him) on his arrival to Madinah
concluded a peace treaty with the Jews there. This treaty did not héve_, a ume

limit.**® Similarly, he concluded peace treaties for unspecified duration with pagans

8 The Muslim Conduct of State, pp 257-58 Dr. Zuhayli adds another to this list, namely, ending
hostilities by arbitration. (Athar al-Harb, pp 636-37)

29 See The Muslim Conduct of State, pp 87-90, 98-103, 227-43; Athar al-Harb, pp 638-769

0 Al Sirah al-Nabawiyah, vol. 1, p 503; al-Amwal, p 204
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around Madinah, especially with those on the route to Syria.*' It was only in the
treaty of Hudaybiyah that a time period of ten years was mentioned.™ Later, the
holy Qur'an gave the following verdicts about peace treaties of specified or

unspecified time period:

“Freedom from obligation [is proclaimed] from Allah and His rdéSsenger
toward those of the idolaters with whom ye made a treaty: ‘Travgl-fréely in
the land four months, and know: that ye cannot escape Allah and t_hét Allah
will confound the disbelievers’,- And a proclamation from Allﬁhianld His
messenger to all men on the day qf the Greater Pilgrimage that Allah is free
from obligation to the idolatet;,.'and [so 1s] His messenger. So, if ‘jc ;épent,
it will be better for you; but if _}'e are averse, then know that yeAv_-'cannot
escape Allah. Give tidings [O Muhammad] of a painful doom to thdéc who
disbelieve. Excepting those of th-'e“idolaters with whom ye [Musli;ﬁs] have a
treaty, and who have since abéted _hothing of your right nor have-s_lllpported
anyone against you. [As for these], fulfill their treaty to them uill their term.
Lo! Allah loveth those who keep their duty. Then, when the sacr¢d- months
have passed, slay the idolaters ‘vwherever ve find them, and take them
[captive], and besiege them, and 'érepare for them each ambush. Bu£ if they
repent and establish sa/ah and bay zakah, then leave their way free. Lo!
Allah is Forgivmg, Merciful. And if anyone of the idolaters seeketh thy
protection, then protect him so that he may hear the word of Allzh; and
afterward convey him to his place of safety. That is because they-a_.lre a folk

who know not.”®

We earlier noted that these verses relate to a peculiar characteristic of the Prophetic

Mission. However, generalizing the rules mentioned in these verses the jurists held

#!1Ibid., p 591; Tabagat, vol. 2, pp 26-27
*? Al-Sirab al-Nabawiyah,
% Qur'an 9:1-6

0227



that treaties of perpetual peace could not be concluded with alien non—Mushms
They approved of only one treaty of perpetual peace (al-aman al-mu abbad) with
non-Muslims - the treaty of al-dbimmahk - by virtue of which they become citizens
of Islamic State.” Peace treaty with alien non-Muslims is known as al- hudnah or al-
mubadanah. The Hanafis call it al- muwada “4b. Can such a treaty be concluded for
unspecified period of time? It 1s generally believed® that the jurists unammously
hold that a peace treaty for unspecified period is also invalid. But thbis,b in our

humble opinion, 1s not correct.

5.3.2 Peace Treaty for Unspecified Period of Time (almuwada'ah al-
mutlagah) -

The prevailing view in the Shafi‘l and the Hanbali schools is that a peace treaty
should not be for an unspecified per1od The Shafi‘i School holds that if Mushms
are stronger enough they should not conclude peace treaty for more than four
months. If, however, they are in a weake; position they can have a peace treaty for
a maximum period of ten years. They hold that this period can be further extended
if at the end of ten years the government feels it necessary. In their opinidﬁ, the
period should not exceed ten years atlone time. * The prevailing opinion in the
Hanbali School is also that the maximum period for truce is ten years.” Nawaw1

says:

“If the treaty of hudnab is cohcl,ilvded absolutely without a fixed p‘e:r‘iod of
time it is invalid because its absdluteness means that it is forever, which is
not allowed. However, it will be valid if he [the ruler] concludedi;'he: peace

treaty on the condition that he would have the option to repudiate it at his

2 Al-Umm, vol. 4, p 109; Badd’i al-San@’i’, vol. 7, p 108; Hashiyat al-Dasiigt, vol. 2,. P 190; al-
Mughni, vol. 8, p 525

%> Dr, Wahbah al-Zuhayli, for instance, says: "The fuqaha unanimously hold that peace treaty with
aliens must be for a specified period of time. So, it is not allowed in absolute terms without
specifying the time period...” (Athar al-Harb, p 675) E

% ALUmm, vol. 4, p 110; Al-Rawdab al-Nadiyab, vol. 2, p 354; Nayl al-Awtar, vol. 8, p 49~

%7 Al-Mughni, vol. 8, p 460; Zad al-Ma‘ad, vol. 2, p 76
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will*®... But if a person other tl.lanAthe Prophet says ‘I conclude peace treaty
with you till the time Allah wills’ it is invalid because he has no r..lllleans 1o
know the will of Allah... And 1f he says [to non-Muslims] ‘T conclude the
peace treaty with you till the timé you want’, it will be invalid because he
thereby puts them in deciding position regarding Muslims [which is not

allowed].”*’

This reasoning proves that the Shafi‘ts consider the treaty of hudnab as a. _lé_inding
bilateral agreement (‘agd lazim), which one party cannot repudiate without the
consent of the other party. Indeed, they have stated it expressly as Well.._z%o That is
why they consider a treaty of perpetué.l peace or the one for unspecified period as
equivalent to permanent suspension of the obligation of Jihad. The Hanbali jurist
Ibn Qudimah says that the condition that the ruler may repudiate the treaty at his

will 1s in itself invalid.

“This is not allowed because it [hudnah] is a binding contract (‘agd lazim).

Hence, it is not valid to put the condition of repudiation in it. *?

The Hanafis and the Malikis, on the other hand, hold that there is no time limit
for such a treaty. In their opinion it is the ruler who decides about the. i)ériod of
truce, keeping in view the interests of Mush’ms. 2 Moreover, the Hanafis consider
that budnab, or muwada‘ab as they call it, is a non-binding bilateral contract (‘aqd
ghayr lazim), which any party may repudmte at will without the consent of the
other party after giving due notice to it.”® That is why they have no ob;ecuon to

peace treaty for unspecified period of t1me

2% The Hanbalis say that even this is not allowed because this is against the nature of the treaty (Al
Mugihni, vol. 8, p 460)

% Al-Majmiz‘, vol. , p

79 1bid., p

7Y Al-Mughni, vol. 8, p 461

2 Fath al-Qadir, vol. 4, p 293; Hashiyat al- Dasuqz vol. 2, p 190

3 Badd’i‘ al-Sanai‘, vol. 7, p 179
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Here, one has to recall the presumptions of the fugaha’ regarding Jih.id,"' one of
which was regarding the cause of war (l'-illat al-qital).”* According to the Shaﬁ‘Is the
cause of war is kufr, which is why they do not allow peace treaty W1th non-
Muslims for a longer period. The Haﬂﬁf_is hold that the cause of war is mub;_i_%abab,
and that is why they allow peace treatf with non-Muslims for a longer peri_o_d.
Furthermore, the Shafi‘is followed a more restricted interpretation of the'-t-_'elxts of
Qur’an and Sunnah as compared to theA'IfIanafis. Some even argue that th_.e_.only big
difference between the literalist appréac_l_i of Zahiris and that of the Shaﬁ"is. is that
the latter recognized the legitimacy of analogical reasoning and the former did
not.”” Hence, we see that the Shafi‘is look for express provisions of Qﬁ_r;in and
Sunnah regarding the maximum period of truce, while the Hanafis coﬁsidér that
the maximum period mentioned in the'._‘texts was based on the interest of Muslims
and, therefore, this period can be extended on the same basis. B

Dr. Wahbah al-Zuhayli is of the opinion that the Hanafis do not allow this. He is
perhaps misled by the order of present-ation in the treatises of the Hané.fis; Thus,
for instance, Kasani says that amin (giving quarter to non-Muslims) is of two
kinds: perpetual aman and aman for some period-of time. By the first he means the
contract of dbimmahb. He, then, further.:.divides the second one into two kinds: the
ordinary aman (given to non-Muslims for temporary stay in Islamic Sfé;fe) and
Muwada'ab. Perhaps this has led Dr.'AZuhayli to believe that accordiAntg to the
Hanafis a peace treaty must be for a speéified period of time. But Késiﬁi h:imself
states 1t explicitly that muwada‘ab may either be for a fixed period of ume or it

may absolute without prescribing a time period.

“Peace treaty will be either absolute (mutlag) or for a limited periéd of time
(mu’agqat). So, when it is absolute it is terminated by either of the two

things: express or implied repudiation. Express repudiation is explicit

4 See, for details, Section 5.1.1.5 above. ' '

*> See, for details, Imran Ahsan Khan Nyazee, Tbconcs of Islamic Law, pp 177-88. Professor Nyazee
even argues that there is a lot of similarity in the earlier Shafi‘is and Zahiris about the legitimate
form(s) of analogy. .
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declaration by the wwo particS. Implicd repudiation occurs., in - some
situations that establish the intent. of repudiation, such as when some people
of dar al-muwada‘ab with the' péfmission of their government enter dar al-
Islam and commit robbery théfé. This is because the permission of the

. . . . 276
government implies repudiation of the [peace] treaty...”

The famous Hanbali jurist Ibn Qayyim al-Jawziyah has explained the position of

the Hanafis in this way:

“And it is reported from Abt Hanifah that it [peace treaty without specified
period of time] is not binding (lazimab); rather, it is non-bindin'g. (1a’izab).

So, he gave the authority to the ruler to repudiate it at his will.”” .

Dr. Zuhayli stated that there is a coriﬁ_éhsus of the fugah3’ that peace _tréaty for
unspécified period is not allowed.”® It 1s strange indeed because, as we just".s‘%w, the
Hanafis explicitly allow this. Moreover,‘_Ibn al-Qayyim from among the ﬁmbaﬁs
made a strong case in favor of the légitimacy of such a treaty. He also says that
there were two traditions reported fro:m':Imim Ahmad bin Hanbal - the'founder
of the Hanbali School - on this issue;l one that allows such a treaty and the other
that disallows it. Ibn al-Qayyim argue§ that the Prophet (May Allah’s blessings be
upon him) concluded several treatie.'s,}'v‘vi'th non-Muslims for unspecifiéd. period.
Even 1n the verses of al-Bara’ab he seés argument 1n favor of this contention. Thus,
he says that these verses gave four moanths notice after which all the treaties for
unspecified period would stand termiqate_d. He derives from this that sucﬁ freaties
are not binding (ghayr lizim). On the other hand, the verses declared :that the
treaties with specific time period would remain in force if the other party did no

violate it. From this Ibn al-Qayyim deﬁyés that such treaties are binding (Ezz'm) in

7 1bid.
777 Abkam Abl al-Dhimmab, vol. 1, p 337
78 Athar al-Harb, p 67576
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nature. He also responded to the argﬁments of those who deny the legahty of
treaties of unspecified period.”” For mét@ce, he says that when the Prophet May
Allah’s blessings be upon him) said to the Jews of Khaybar ‘I conclude péace treaty
with you till the time Allah wills’ he thereby meant ‘ull tﬁe time ‘we deem
necessary’. Indeed, in another version of the same tradition he is neported tb have
said, ‘till the time we waant’. So, this 1s not peculiar to the Prophet only, as NawaW1
believed. Rather, every Muslim ruler can. say so to the other party.

To summarize the whole debate, the;e_are three opinions on the legitimacy of
peace treaty for unspecified period. Some of the Shafi‘is and Hanbalis sa}"-thgt such
a treaty is not allowed because they hold that it will be binding (‘zgd l&zzm) upon
Islamic State, which in turn may amoutlt to suspension of the obligation of Jihad
The Hanafts are of the opinion that every peace treaty 1s non-binding ( aqd ghayr
lazim) in nature. Hence, they hold that a peace treaty is always pcrmmlblc, be 1t
for a specified or uaspecified period, prowded that 1t is in the interest of Muslims.
Ibn Qayyim al-Jawziyah also strongly favors legitimacy of peace treaty irrespective
of its time period. But he holds that a peace treaty for a specified period 1s binding
1n nature, while the one for unspecxfled penod 1s non-binding. When such a treaty
is non-binding it means that any party may repudiate it at will without the consent
of the other party. But it must give due-notice of its intention to do so 1n-order to
avoid treachery. Thus, the polytheists were given four months notice “before
declaring the state of war. If, however, such a treaty is deemed bmdmg, then
Islamic State will have the authority 1o repudiate it only if it has strong evidence
that the other party is going to comm1ttreachery or other act, which is det_umental
to the interests of Muslims. In this casé,:éligain, giving due notice is necessary before
taking armed action. But as we noted earlier, there are certain acts, wmch if
committed by the other party, are deemed equivalent to repudiation of the treaty

from that party. In such a situation Islamic State need not formally reptidiatte the

*” See Appendix II for some excerpts from his invaluable thesis.
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treaty. It can presume that the treaty stands terminated and it may take any step,
which it deems necessary for the protcéfidn of its interests.

We consider that the opinion of Tha- al-Qayyim is preferable because of the
strength of his arguments. Moreover,: his opinion seems more in consoné.xicé with
the general principles as well as the purébses and spirit of the Shari‘ah. But even if
a treaty for unspecified period of time is considered -2qd lazim we find it perfectly

legitimate. This point will be elaborated in a bit detail below.

5.3.3 Treaty of Perpetual Peace Wlth Alien Non-Muslims

Those among the fuqaha’ who do not allow a peace treaty without a spelcéific time
period (al-hudnab al-mutlagah) would ’:ob.viously do not allow a treaty of pcjrpetual
peace. But even those fuqaha’ who allow al-hudnah al-mutlagah expressly disallow
such a treaty. Thus, for instance, Ibn al-Qayyim who made a strong case for the

legality of al-hudnah al-mutlagab says about a treaty of perpetual peace:

“The people who expressed the first opinion [saying that al-budnah al-
mutlagah is illegal] seem to have considered that even when it is absolute it

1s binding and perpetual and, therefore, invalid by consensus.”*

What he 1s saying here is that if al-budnab al-mutlagah were binding and -perpetual
1t would have been invalid by consensus. This despite the fact that Ibn al-Qayyim

. . 3 ’ - . . ‘ . °
himself asserts that it is the maslahab of Muslims that determines the duration as

well as nature of the treaty.

“The general rule is that agreements are concluded in any manner in which
there is a maslabab, which sometimes is found here and at others there.
Similarly, the contracting party has the right to conclude it in a2 manner to

bind both the parties and it can conclude it in a non-binding manner that

B0 Abkam Abl al-Dhimmab, vol. 2, p
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can be repudiated if there is no legal prohibition, which is not found

here »281

What if maslabah of Muslims require a permanent peace treaty with non-Musluns’
Ibn al-Qayyim does not find any legal prohibition on concluding al- hudnah al-
mutlagah in a non-binding manner. But is there any legal proh1b1t1on on
concluding a treaty for perpetual peace? The reason the fuqaha” gtve for
prohibiting such a treaty is that it amounts to permanent suspensmn of the
obligation of Jihad.?” This opinion, in. turn, is based on the presumpuon that there
is a perpetual war between Muslims and non-Muslims and that period of truce s
only an interval during the course of hostilities. We earlier concluded that this has
not been the case. |

Perhaps, one of the reasons is that the fuqaha’ were very conscious about fulfilling
treaty obligations. They would never allow treachery or any other act that was
deemed equivalent to treachery. They consider that if a peace treat;t were
concluded for perpetual peace Muslims.‘u(ould be bound by its terms forever and
they would never take up arms agaiu_s_t the other party. But even this.argument
cannot invalidate such treaties. This is particularly true for the Hanafis and Ibn
Qayyim al-Jawziyah for whom such treaues are ghayr lazim. But even 1f such a
treaty is considered lazim, as some of the Shafi‘ is and Hanbalis beheve, it is not a
big problem. This is because they allow repudiation of peace treaty in Vcase the
other party commits a breach thereof._'I;hey are of the opinion that even before
actual breach the ruler can denounce the treaty if he has reasonable evideuuc that
the other party is going to commit a Bteach.284 Moreover, as we noted earlier; Jihad

becomes obligatory only when the cause of obligation is there.?*

 Thid., p

%2 See Section 5.1.1.1 above.

8 See Section 5.1.1.4 above.

M See Section 5.2.1.2 above.

% See Sections 5.1.1.3 and 5.1.1.5 above.
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Hence, in our opinion, a treaty for perp>et‘ual peace is legitimate if it is concluded in

the interests of Muslims. The argumenté in favor of this opinion are: o

1. The cause of war (#/lat al-gital) 1s mubarabab and not Aufr. So, Mushms are not
allowed to wage war against those non- -Muslims who do not fight them..

2. According to Islamic injunctions, Muslims are obliged to accept the call for
peace. War should be fought only és a last resort. |

3. The division of the world into two territories ~ dar al-Islam and dar ql—_barb -
does not necessitate perpetual -warfare. This division is only -ffdm the
perspective of the municipal law of islamic State.”* e

4. Even when peace treaty is concluded in a binding manner it does not mean
suspension of the obligation of Jx.had because the purpose of ]1had can be
achieved by peaceful means. We earlier concluded that the purpose of JLhad 1
not supremacy of Islam or Muslims over the whole of the world. Rather, 1t is
defense of din.”¥" Several fuqaha’ esi)ecially the Hanafis consider a pé:;1¢e v_treaty
as gital in spirit even if not in lette;fif’? Even the Shafi‘is who hold that 'thc% cause
of war is kufr expressly say that'_.if[the purpose can be achieved by peaceful

means it is preferable not to wage war.

“The purpose of war is [acceptince of the divine] guidance and ‘testimony
[of the truth of Islam]. It is -not the killing of non-believers. Hence, if

guidance is possible by arguments without Jihad it is better than Jihid.”zsg

Moreover, as noted above, Islamic State has the right to denounce the treaty
after giving due notice to the other party if at any time after the conclusmn of
the peace treaty it finds strong evidence that the other party is going to.commit

breach of the treaty. Similarly, if th}ébfhcr party actually commits breach of a

36 See Section 5.1.1.3 of this dissertation.
27 See Section 5.1.1.6 above.

% Al-Mabsit, vol. 10, p

% Mughni al-Mubtaj, vol. 4, p 210

235



material condition of the treaty Islamic State may consider that the treaty

stands repudiated.

5.3.4 Denunciation of Treaties in Pubhc International Law

Here, the rules for denunciation of treaties in contemporary pubhc mternauonal
law may be briefly discussed for the purpose of comparison.

International law that governs the making, interpretation, amendment as -'well as
termination of treaties was for a long period based on state practice or qﬁstom.
From 1969, the Vienna Convention on the Law of Treaties is the main iri_strument
that governs this part of international law. Vienna Convention is also based
primarily on the rules of customary international law, although like other law-
making treaties it includes some ‘new’ rules as well. Some of these rules may well
have become part of customary international law since then. |
Vienna Convention considers peace treaty as a binding legal instrun_féht (‘agd
lazim), irrespective of whether it is for z-l.speciﬁed or unspecified period of time.™
It means that such treaties cannot be uﬁilaterally denounced. For the purpose of
termination it divides treaties iato two kinds:

a) Treaties, which are concluded for-__ai Specific purpose or period of time; and

b) Treaties, which are general in nature

The rule about the first kind of treaties is that they are termmated after the
achievement of the purpose or the cor_npleuon of the specified duration.”’ What if
a state wants to terminate such a treaty -‘l.)efore the accomplishment of the object or
the completion of the period? The pﬁmary rule in such cases as well as for the
treaties of the second kind is that they can be terminated by mutual consé_ntof the
parties.” A corollary of this is that the treaty itself may provide the procédﬁre for

its termination.” If the treaty does not provide for termination or denunciation,

% This resembles the viewpoint of the Shafi‘ j Junsts

# Article of the Vienna Convention on the Law of Treaties, 1969. One finds smkmg sxmxlarmes
between this article and the exposition of the Hanaﬁ jurist Kasani quoted above.

2 Art. 55 and 57

2 Art. 57
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the presumption will be that no right of denunciation has been given to the parties.

Art. 56 of the Convention says:

“1) A treaty which contains no provision regarding its termination and which
does not provide for denunciation orAwithdrawal is not subject to deriu.nciation
or withdrawal unless:
a) It is established that the baﬁies intended to admit the possibility of
denunciation or withdrawal; or ' _ '
b) A right of denunciation or ﬁ:vithdrawal may be implied by the:nilture of
the treaty. ' '
2) A party shall give not less than twelve months' notice of its intention to

denounce or withdraw from a treaty under paragraph 1.”

This provision may be seen as in conﬂic_:t" with the rule of Islamic Law, Wﬁich gives
the right of denunciation to state-pa;ti,eg of al-budnah al-mutlagab. Indggd; 1t has
also caused hot debates among scholars of international law. The f@le ‘in the
customary international law was ambi’guous. Some states claimed such a__fight and
others denied it Several states hold that such a right exists as a’ :lnecessary
corollary of state sovereignty.””” We saw that even the fuqaha’ were divid{:d on the
binding nature of such treaties. Some 6f the Shafi‘is and Hanbalis considéfed them
lazim, which is the same position as adopted by the Vienna Convenuon The
Hanafis and some of the Hanbalis, like Ibn al-Qayyim, considered such’ treaues as

ghayr lazim, which has been the opinion of most of the developing states. But, as

 Mostly developed states are of the opinion that if right of withdrawal cannot be deduced from
the provisions of the treaty it is deemed as non-existent. In the Declaration of London 1871 it was
mentioned: “It is an essential principle of the law of nations that no power can liberate itself from
the engagements of a treaty, or modify the stLpulauons thereof, unless with the consent of the
contracting powers by means of an amicable agreement.”

?» The Ottoman Declaration of 1914 pronounced that a treaty not containing any provxs1on
regarding its duration and without a denunciation clause could be denounced by any party at any
time. Article 17 of the Havana Convention on Treaties 1920 also contained similar provision. In the
San Francisco Conference 1945 both the delegates of USA and USSR expressed the view ‘that any
state could withdraw at its will from the Organization. They held that it was a necessary corollary
of the states’ sovereignty. (UNCIO, vol. 1, p 265 and vol. 2, p 619)
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we noted above, this does not cause a sérious problem because Islamic Law has laid
down that even a lazim treaty can be denounced in some cases. Vienna Conventxon
also provides for this. Thus, it has given the following grounds for denuncratron of
the treaties: . |

a) Breach of a material provision by the other party;”

b) Supervening impossibility performance;zt’7 and

¢) Fundamental change of circumstance — rebus sic stantibus.>®

Indeed, there is a lot of controversy on the exact meaning and scope of each of
these grounds of denunciation.”” We are not going into details of those debates
here. What we want to stress upon is that there may not be much conflict between
the rules of Islamic Law and those of Public International Law on this p01nt But
Muslim states must play active role -in the debates on such issues r_n the
international forums, such as the UN General Assembly, the ICj and the
International Law Commission.”® |

There is yet another problem. Vienna Convention makes formal denunciation of
the treaty obligatory in case of actual breach of a matenal condition of the treaty

Art. 65(2) says that, except in cases of specml urgency, the other party shall ‘be

% Art. 60

297 A.rt 61

298 Aﬂ 62 .

# See, for details, D. J. Harris, Cases and Material on International Law, Sweet & MaxweII London,
1991, pp 792-804. See also: Benedetto and Angelo Labella, Invalidity and Termination of Treaties: The
Role  of  National Courts, European  Journal  of  International - Law
(bttp://ejil.org/journal/Voll/Nol/art3.html). - -

% Professor Niyazee is worth quoting here: “When treaties are interpreted or courts are required to
decide international disputes, reliance is usually placed on general principles of law that are
“common to all legal systems of the world”. In practice, “common to all legal systems” really means
the Anglo-American common law system and Romano-Germanic civil system, which have much in
common as they rely on “natural law™. On-occasions, lip service is paid to Islamic law and the
“uncivilized world”, and even in such cases the argument is expressed in legal constructs relevant to
the two dominating systems... We totally disagree with the statement that equity is the same thing
as istihsan in Islamic law... Our conclusion is that the substantive rules and principles of Islamic law
must be identified, acknowledged and employed. The vague term “equity” that stands for unfettered
discretion can never be a substitute for these prmcxples (Islamic Law and Human Rtgbts pp15-l6at
FN 8)

0t Art 65(1). Oppenheim says: “Breach of a bxlateral treaty by one of the parties does not tpso facto
put an end to the treaty, but only entitles the other party to invoke the breach as a ground for
terminating the treaty.” (International Law, pp 1300-01)
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given a period not less than three months. But it must be appreciated thét this
article relates to violation of ordinary vt_i‘eaties. What if a party violates a trf:'aty of
non-aggression by committing an act of aggression or an act that is equiﬁ{glent to
‘armed attack’? Would the other party still give it formal notification denouncing
the treaty? Or should it proceed to repelling the attack and taking_t _‘cdunter—
measures’, which may be of the kind “of ‘reprisals’® Indeed, there is a lot of
controversy on this issue in the scholars of international law.** State-practice is
also not uniform in this regard. One thing is certain though. States ax‘fg‘_ always
reluctant to accept any norm, which restricts their sovereigaty especially in cases of
self-defense.

As for Islamic Law, we already concluded that Islamic Law gives the affected party
the right to consider the treaty as repudiated. It, thus, may consider itself released
from the obligations under the treaty."]'.f it launches an armed attack égainst the
other party it will not be in violation of its treaty obligations. No formal
repudiation of treaty or declaration of w,ér is necessary 1n such a situation.

Islamic State must, however, confirm from authorities of the other state whether
or not that state still considers the treaty in force. If that state considers it in force
it will be asked to fulfill its obligations under the treaty. If that state does not
consider itself bound by the treaty, then Islamic State need not formally deﬁounce
the treaty, as the treaty will be considered terminated in this case. Islamic S"t_a'te will
have the right to take steps that it deems necessary for securing its intergst-s,:‘}which
may even amount to waging war without formal declaration. This was what the
holy Prophet (May Allah’s blessings be upon him) did with the Makkans when
they violated material conditions of the peace treaty of Hudaybiyah. The same
procedure was adopted when the Jews iof Banu Qurayzah violated the pé’aée treaty
at the time of the Battle of Trench. Again, Islamic State need not fdrmally
denounce the peace treaty if the violation by the other party amounts‘Ato war or

‘armed attack’. In such a case, Islamic State has the right to use force in self-defense.

® For a good analysis of the issue and appraisal of different views see Linos Alexander Sicilianos,
The Relationship between Reprisals and Denunciation or Termination of a Treaty, EJIL (1993) 341-359.
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The rule appears to be that Islamic- S:tdte may act in a manner that mddnts to
reprisals after it confirms that the other party is not interested in fulfilling its .treaty
obligations. However, there may be cases where the gravity of situation demands a
prompt action. In such cases the formality of confirmation may be suspended.

So, there seems very litde, if any, 'éonﬂict between the provisions 'Qf Vienna
Convention and those of Islamic Law. AB;;t, again, it must be stressed thaif.Musiims
will have to play an active role in international forums and agencies. The UN, the
ILC, the ICJ and other forums must also give due respect to the norms of the
Shari‘ah - the law followed by one_-_fourth of humanity. We will conclude this

debate on the comments of Professor Imran Ahsan Khan Nyazee:

“As ume passes, it is becomiﬂgiincreasingly clear that Islamic la.w' Is no
longer a municipal law: it is an international force with the power to shape
world events. It is destined to- play a positive role in shaping the norms of
the future world order... In reahty, Muslims need to wake up from thetr
slumber and make the prmcxples of their slumber and make the prmmples
of their law compete with those of natural law and other systems so that
norms and values become part of international law. Mere complaining,
without the necessary foundatibx_lgl work, about the domination o'f' Western
principles is not going to work for long... Non-Muslims, on the other hand,
must ignore the propaganda launched against Islamic Law and be -’pr_t.epared
to acknowledge and accommodate the values of systems othér than
Western... The United Nations must do so too if it is to remain a “United”
Nations, as imposing value sYste;ﬁ of the Western world alone on the rest

of humanity is not going to work for long.™*

*® Islamic Law and Human Rights, pp 14-15
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CHAPTER VI: | .
LIBERATION STRUGGLE FROM THE SHARI‘AH
PERSPECTIVE

Liberation Struggle can be seen from fqﬁr different perspectives:

a) Muslims seeking liberation from ndr_i-_MuSlims. This may happen in case of
Muslims living as minority in non-Muslim state or where non-qulims
occupied Muslim territory. This s the primary concern of Muslims _an?i the
main focus of this dissertation. | ,

b) Non-Muslims seeking liberation from Muslims. This may be the case ‘where
dbimmis waat to terminate the contract of dbimmab. | ‘

¢) Muslims seeking liberation from Muslims. This may be a case of Khu(ﬁj or
revolt. _‘ |

d) Non-Muslims seeking liberation ,fr(:)m'non-Muslims

While all these four situations can be more or less importaat from thé ‘Shari‘ah

perspective, we will confine our study to the first two situations.

6.1 MUSLIMS SEEKING LIBE.R_ATiON FROM NON-MUSLMs_

First of all, we will discuss whether, from the perspective of the Shari‘ah, 'Mﬁslims
are obliged to seek liberation from non-Muslim government and strivvc: for an
independent state of their own. Then,ﬁ v'\';ve will discuss the legitimacy _bf' éfmcd
struggle for this purpose and of military éupport thereto. “

There are several questions related to each other. First, whether or not Musii@s are,
allowed to live permanently in a noxé-Muslim state? Second, if yes undcr' what
conditions? Third, in which cases are the_}f: allowed to strive for liberation.? Fourth,
whether the struggle for liberation evér becomes obligatory? Fifth, in cases where
they are not allowed to live under non—Muslim domination whether they have the

only option of liberation struggle or should they first try to migrate to an Tslamic

241



State under the doctrine of hijrah? Sixt‘h,‘ whether or not the doctrine O£ Jibad

covers armed liberation struggle?

6.1.1 Permanent Residence in a Non-Mushm State

We earlier noted" that the division of the World into dar al-Islim and dar al-barb
was based not only on the realities on ground but it also has its foundations 1n
Qur’an and Suannah. We also analyzed in detail the practical implicatioﬁs of this
division on issues such as jurisdiction of Islamic State, enforcement of Islamic law
and protection of the rights of the citizens of Islamic State. | |

While there is no denying the fact that the Shari‘ah allows Muslims 1o go 10 non-
Muslim state for a temporary period, such as for diplomacy,.trade and other
purposes, there is some controversy regardmg permanent residence therem
Permanent residents of a non-Muslim s_t_ate may either be born citizens of tha‘ty state
or they may have migrated from anothe_f Islamic or non-Muslim state and have

become naturalized citizens.

6.1.1.1 Permanent Muslim Residence in Dﬁr al-kufr

There are some texts of the holy Qur’an and Sunnah that explicitly give légit'imacy
to permanent residence of Muslims in non-Muslim states while others 4strlongly
condeman those persons who claimed to Be Muslims and still did not migmte to
Islamic State of Madinah. This led to.difference of opinion on the issue. For
instance, Dr. Muhammad Hamxdu]lah is one of those who say that permanent
residence in a non-Muslim state is allowed for a Muslim?, while Abu Zahrah is of
the opinion that it is obhgatory upon Mushm residents of a non- Mushm state to
migrate to Islamic State.’ o

Dr. Hamidullah tried to prove the legitiﬁaq of permanent residence ffom the

following verse of the holy Qur’an:

! See Section 5.1.1.3 of this dissertation
? The Muslim Conduct of State, pp 75-76
Y Al-‘Alagat al-Dawliyab, pp 60-61
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“It is not for a believer to kill a i)éliever unless (it be) by mistake. '.Hé who
hath killed a believer by mistake_.must set free a believing slave, and"pay the
blood money to the family of the slain, unless they remit it as a chéﬁty If
he (the victim) be of 2 people bostzle unto you, and he is a believer, then (the
penance is) to set free a believing slave. And if he cometh of z folk between
whom and you there is a covenant, then the blood money must be pald_.unto“
his folk and (also) a believing slafvé_: must be set free. And whoso ,h.ath not
the wherewithal must fast two‘c.on_secutive months. A penance fréni Allzh.

Allah is Knower, Wise.™

It is submitted that although this verse does give legitimacy to Muslims’.'sta.y' in a
non-Muslim state, but they in no way ihdicate that they are allowed perrhanent
stay there. As a matter of fact, Muslims were living in Makkah and other territories
of non-Muslims’ domination and as there was a perpetual staté of war berween the
Islamic State of Madinah and the non-Mi;sh'm state of Makkah, there v&-f:‘:xs”every
possibility that a Muslim resident of Makkah may become victim of an attack.
Thus, these verses gave ruling about such a situation. Establishing legitimacy for
permanent residence in a non-Muslim Sﬁate 1s going too far. It is also to be noted
that these verses appear in the context of a'long discourse over Jihad. .
Another argument in favor of this contention is the residence of Mushms n
Abyssinia. They were not only allowed'by the Prophet (May Allah’s bl'e'ssin‘gs be
upon him) to live there but were also encouraged for doing so. Moreover they
lived there even after the estabhshment of Islamic State in Madinah.’ But this
argument can legitimize residence in a non-belligerent state only.

The following verses of the holy Qur’an not only explicitly give legitimécy 10

Muslims’ living in a non-Muslim “state’ but also give guidance about the

* Qur'an 4:92

> Qurian 4:43-126

¢ Ahmad, Musnad Abl al-Bayt, Hadith no. 1649; Musnad ‘Abdullab bin Mas'ud, Hadlth no 4168;
Tabagat Ibn Sa‘ad, vol. p

7 Ja‘far al-Tayyar, the Prophet’s cousin, came to Madinah on the eve of the conquest of Khaybar i
6 AH. (Bukhari, Kitab Fard al-Khumus, Hadith no. 2903. See also Zid al-Ma‘ad, vol. 1, p 1088)
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responsibility of Islamic State regarding these people. It is also worth-noting that

the reference, apparently, is to a belligerent state.

“Lo! those who believed and left 'their homes and strove with their wéalth
and their lives for the cause of Allih, and those who took them in and
helped them; these are protecting friends one of another. And those who
believed but did not leave their homes, ye have no duty to protect them till
they leave their homes; but if they seek help from you in the matter of
religion then it is your duty to.’help (them) except against a folk between

whom and you there is a treaty. Allah is Seer of what ye do.™

This is further clarified by the traditions of the holy Prophet (Maj Allah’s
blessings be upon him). He is reported to have said to the commandef ,éf an

expedition:

“When you meet enemies who are polytheists, invite them to three ';:%)ursesa
of action. If they respond to any. one of these, you also accept it and restrain
yourself from doing them any harm Invite them to (accept) Islam, if they
respond to you, accept it from them and desist from fighting agamst them.

Then invite them to migrate from their lands to the land of Muhajirs and
inform them that, 'if they do.-s.o,l they shall have all the privilégés‘ and
obligations of the Muhajirs. If they refuse to migrate, tell them th;it they
will have the status of Bedouin Muslims and will be subjected-to the
Commands of Allah like other Muslims, but they will not receive anf share
from the spoils of war or Fay' except when they actually fight 4witAh the

Muslims (against the nonbelievers).”

¥ Quran 8:72

* Muslim, Kitab al-Jibad Hadith no. 3261; Tmmdm Kitab al-Siyar, Hadith no. 1532; Tbn Mijah,
Kitab al-Jibad Hadith no. 2849 . T
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This tradition explicitly lays down tha_t: Muslims may be allowed to live in 2 non-
Muslim state where they can profess their faith and can live accordingly. As far as
the responsibility of Islamic State regarding these Muslims is concerned the

following tradition throws some light on it:

“The Apostle of Allah (May Ailih’s blessings be upon him) "sent an
expedition to Khath‘am. Some people sought protection by having fg:éourse
to prostration, and were hastﬂy ‘killed. When the Prophet (May. Allah’s
blessings be upon him) heard that, he ordered half diyah [blood-wit] to be
paid for them, saying: I am not respoasible for any Muslm wh'o".stays
among polytheists. They asked: Why, Apostle of Allzh? He said: Their fires

should not be visible to one another.”*

What is important, here, is that some people who were Muslims becamey"ictim of
the attack but the Prophet (May Allih’s blessings be upon him) categorically
denied any responsibility regarding the pfotection of their lives. These tf#’ditions
and the above-quoted verse clearly establish that the Shari‘ah does believe in the
principle of territorial jurisdiction." ' _ |

At another place, the holy Qur’an admifs the presence of Muslims in Makkah and
does not prescribe punishment for thém.f Rather, it says that non-MuslinisA'lwere
not punished because of the presence of these Muslims." B |

On the other hand, it must also be noted that Qur'an explicitly lays down that
those who lived under Non-Muslim domination and thus were caused toi{d.o evil

acts would be punished with hell-fire. - |

' Tirmidhi, Kitab al-Siyar, Hadith no. 1530; Abu Dawid, Kitab al-Jibid Hadith no. 2273; Nasa'i,
Kitab al-Qasamab, Hadith no. 4698 ‘ o

" See Section 5.1.1.3 of this dissertation. o _

' *“Had there not been believing men and believing women whom ye did not know that ye were
trampling down and on whose account a crime would have accrued to you without (your)
knowledge. (Allah would have allowed you to force your way but He held back your hands) that
He may admit to His mercy whom He will. If they had been apart We should certainly have
punished the Unbelievers among them with a grievous punishment.” (Qur'an 48:24-25)
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“When angels take the souls of those who die in sin against their sduls they
say: ‘In what (plight) were ye?’ They reply: “Weak and oppressed ﬁre'x"e we
in the earth.” They say: “Was n,.ot‘ the earth of Allih spacious enough for
you to move yourselves away (frbm evil)?” Such men will find their abode

in Hell what an evil refuge!™

However, it gives exception to those who have some reasonable excuse.

“Except those who are (reall'Y):‘ weak and oppressed men worﬁén_ and
children who have no means in their power nor (a guide-post)-t'OI direct
their way. For these there is hope that Allih will forgive: for Allah doth
blot out (sins) and forgive againlax_i‘d again.”" )
Reading these verses with the above-quoted verses leads to the conclusion that0
those Muslims who were allowed to stay in Makkah had reasonable excuse for
their stay there. Some of them did not _ﬁeed to migrate for they were stronger
enough to resist religious persecution. Some were rendering valuable service for
Islamic State there. Then, some of thetn-c_buld not yet express openly that_ihey had
embraced Islam. These are all differenf classes of people and each of these classes
has a different rule. -
These verses clearly establish the obligéﬂon of hifrah or migration to Islamic‘ State
from a territory where Muslims are no‘.t,‘éllowed to practice their religion. So, the
real deciding factor will not be so much the state of belligerency as is the fact that

Muslims are not given the religious freedom. We will come to this issue again a bit

later, in sha’ Allah.”® -

" Qur'an 4:97 Abi Zahrah bases his opinion on this verse. (A/-Alagat al-Dawliyah, p 60) |
" Qurian 4:98-99 ‘
' See Section 6.1.1.2 below.
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Conclusion

Reading all these verses and traditions collectively leads to the conclusion{that if
Muslims can practice their religion in a non-Muslim state they are allowed to'_ stay
there. It is less important for this pu'r.p.ose whether Islamic State has hostile or
peaceful relations with that state. Hov&évér, ordinarily, a state with Whic'vh'llslamic
State has a peace treaty is expected to give religious freedom to Muslims. This'must
be mentioned in peace treaties in most of the cases. But there may be a éit_l_lation
where Islamic State may not be able to impose this condition in treaty or 'the;_»other
party may violate this condition. Similarly, a belligerent state is more .l;kely to
ignore, or encroach upon, the rights of Muslim citizens though it is not gééeésary.
Hence, state of belligerency is less im';.)orvtant in this regard. What is impo.rht.ant 1s
that they can live permanently there if ‘they are free to practice their religion. If
they stay there Islamic State would injtially have no responsibility regarding the
protection of their rights. But if and when they ask help from Islamic State “in
matter of religion” she will be under an obligation to support them ‘without
violating the restrictions of treaty obligétiéns, if any." -
Generally, Muslim citizens of a non-Muslim state who are not allowed to practice
their religion and are persecuted have two options: either to migrate to, or to seek
support of, an Islamic State. ththc;. the Shari‘ah has prescribed any ~pﬁority
order between these two options or whether there is a third option as well remain
to be ascertained. One thing is certain f_hough: that they are not allowed ;d leave
their religion because of persecution. =~ |

Now, let us see what our fugqahi’ say about this issue?

a4

**If che Shari‘ah were not to allow this, then any .person embracing Islam from among t.he citizens

of a non-Muslim state would have either to migrate to Islamic State or jurisdiction of Islamic State
would have to be extended to his place of residence. In the first case, migration to Islamic State
would have been obligatory upon each and every person embracing Islam in a non-Muslim state. In
the second case, Islamic State would have been under an obligation to cover the whole world
because of the possibility that at any given time any person in any part of the world would eémbrace
Islam. It would have been a ‘World State’, which, of course, has not been the case. This World State
vision would also impose a duty upon Muslims to wage a perpetual war against all the non-Muslim
states, which would mean that war is the general rule and peace is an exception. This, of course, is
not the case, as we discussed in detail in the previous Chapter. '
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6.1.1.2 Muslim Citizens of a Non—Mushm State
Our fuqaha’ discuss the rules of Shart’ ah regarding different categories of born
Muslim citizens of a non-Muslim State under the title of hijrah. Ibn Qudamah

elaborated the rules about hifrab in the fbﬂowing way:

“So, for the purpose of hijrah, people are of three kinds:

Those on whom it is obligatory, and they are those who has the capaéity to
migrate [to Islamic State] and they are not allowed to practic%e_j .their
religion...while living there among non-Muslims... :
Those for whom bijrab 1s not prescnbed and they are those who do not
have the capacity to migrate either because of illness or coercion to live
there or due to weakness, such as women, children and thewlike... _'
Those for whom it is not obligatory but still it is preferable for. fhein [to
migrate], and they are those who have the capacity to migrate, a.lthough
they can profess their faith there. Tt is preferable for them because they
would help them [Muslims of Islamic State] in their Jihad and -would
support and strengthen them .'n‘umerically. Moreover, they v&;ould be
relieved from the dominance of non-Muslims and the risk of m1xmg with

them as well as from seeing smful acts there.”

So, according to Ibn Qudamah, there afe two basic factors:
a) Whether or not Muslims are aﬂowed to practice religion;
b) Whether or not they have the capacity to migrate to Islamic State.
It follows that there are four possible-_s'it.uations, although Ibn Qudimah discussed
only three of them: ' | -
1) When Muslims are not éﬂév&cd to practice their religion and tﬁcy
bave the capacity to mig;até to Islamic State. In this case, migration

is obligatory.

Y Al-Mughni, vol. 13, p 151
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2) When Muslims are not aliqwed to practice their religion and they do

3)

4)

not have the capacity to migrate to Islamic State. In this case
migration is neither obhgatory nor recommended. a

When Muslims are a]lowed to practice their religion and they have
the capacity to migrate to Islamic State. In this case, migration is not
obligatory, although 1t iS'déemed recommended. S o
When Muslims are allowed'to practice their religion and théy d‘c'> not
have the capacity to mlgrate to Islamic State. This may be the case
where Muslims are allowed internal autonomy but are not glven full
independence. This is what we previously called ‘second ley_el’ self-
determination. Ibn Qudif_n_ah did not discuss this situation but it
appears that in this case, migration is neither obligatory nor
recommended. This is important and we will come to this issue

again at some later stage in sha’ Allab.

It appears from the analysis of Ibn Qudamah that Islamic Law does not prefer

Muslims> permanent residence in a non-Mushim state. So, even if Muslims are

allowed to practice their religion it is deemed preferable for them to migrate to

Islamic State, if possible. So, the fuq’ahi’ would not allow, or at 1easff ‘would

discourage, Muslims’ migration from Islamic State to a non-Muslim state for the

purpose of permanent settlement. Basing our argument on the reasoning of Ibn

Qudimah, we can derive the following rules:

i)

If a non-Muslim state does not allow Muslims to practice their religion

then Muslims® migration to that state for permanent residence would be

absolutely prohibited. So, for-» instance, the fuqaha’ prohibitéd ‘or at

least disliked it for a Muslim who is temporarily in dar al- kuﬁ to have

sexual intercourse with his W1fe Ibn Qudimah says that it is preferable

for a Muslim, if he ever wants to have sexual intercourse with his wife,
to have ‘az/ with her “so that she might not give birth to a child”. The

reason he provides is that non-Muslims might get influence or
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domination over that child or he may become non-Muslim if .h_eA grows
up there.” Imam Abu Hanifah has given yet another reason, which is

more important for our present discussion:

“I dislike it if a persoﬁ has sexual intercourse with his'. wife or
concubine in the dar a[—[;a}b as it is likely that she might bear child
while he is probibited from getting settled [tawattun] in dar al—harb

And even if he gets out [of dar al-harb] his children m1ght stay there

and might develop the character of non-Muslims.”"

11) If a non-Muslim state allows Muslims to practice their religion then
permanent settlement there -will not be prohibited, although it will be
deemed abominable (makrah). This is because the fuqaha’ deemed it
preferable for Muslims whd are born c&tizens of a non-Muslim state and
are allowed to practice their feligion to migrate to Islamic Sfat_e. So, a
Muslim who leaves Islamic State to permanently settle in a non-Muslim
state would commit a disappfoved act even if he is allowed to.-,'practice
his religion there. This may seem too rigid but this is what our'fﬁqahﬁ’

say and this how they understood the Shari‘ah.

6.1.1.3 Shari‘ah Regulations for Muslims in a Non-Mauslim State _
The tradition of the holy Prophet (May Allah’s blessings be upon him) quoted
above makes it obligatory upon Mushms to abide by the norms Shan‘ah even if

they prefer not to migrate to dar al- Islam

“Then invite them to migrate from their lands to the land of Méb&jirs and
inform them that, if they do so, they shall have all the privilegeS and

obligations of the Mubajirs. If they refuse to migrate, tell them that t’hey will

 Ibid,, pp 14849
¥ Al-Mabsiiz, vol. 10, 58
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have the status of Bedouin Muslims and will be subjected to the Commands
of Allah like other Muslims, but rt.hey will not receive any share from the
spoils of war or fay’ except when they actually fight with the Muslims

[against the nonbelievers].”*

Shari‘ah is a divine law and as such knows no territorial limits. Aba Yusuf has

given the following famous dictum:

“A Muslim is to regulate his conduct according to laws of Islam wherever

»21

he may be.

But, as we noted earlier, this is true, aégbrding to Abt Hanifah, from theqlbgical
perspective only. As far as that portioh of law is considered, which we té_r.r_xfied as
Municipal Law of Islamic State, he is _noﬁ bound by it. It simply means that he 1s,
outside the jurisdiction of Islamic Staté"ahd that is why he cannot be sued in the
Municipal Courts of Islamic State for an act committed in the dar al-kuﬁ.’ This is
true for a Muslim who temporarily or péfmanently resides in dar al-kufr. From the
aspect of International Law, a Muslim who is permanent resident of dar él-./e}tfr has
the same position as that of a non-MﬁSlim. This is very important. The.Afémous

Hanafi jurist Abt Bakr al-Jassas says:

“Al-Hasan ibn $alih said: When an alien [resident of dar al-barb].eﬁii)races
Islam and stays there [in the dar al-barb], although he had the céﬁacity to
migrate to Islamic State, be is not [tlc-» ve treated asf a Muslim. He is to be dealt
with in matters of life and prépeny in _the same manner as glien non-

Muslims are dealt with®%

% Muslim, Kitab al-Jibad Hadith no. 3261; Tlrmxth Kitab al-Siyar, Hadith no. 1532; Ibn' Mijah,
Kitab al-Jibid Hadith no. 2849 .

2 Al-Mabsiit, vol. 10, p 95

2 Abkam al-Qur'an, vol. 2, p 297
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Although the apparent meaning of his savords is that such a person is not a Mushm
but we added some words to elaborate the real meaning intended. Such a. person is
a Muslim from theological perspective. He will be treated as a Muslim on the Day
of Judgment. But as far as Islamic State is cons1dered it has no obligation in respect
of the protection of his life, property and honor. This is what 1s expressed in the

following manner as well:

“A person who is in the dar al-barb is for those living in the dar al-Isiam like

a dead person.””
Al-Jassas elaborating the Hanafi viewpoint has the following to say:

“There is no value of the life of a' person who settled in the dar al—bqrb'after
embracing Islam, unless he migz"ates to Islamic State... Our peeple [the
Hanafis] dealt with him in tHe ﬁmnner they deal with the alien [non-
Muslim] in regard of the fwéfueﬁ'ng of compensation for damage to his
property’... His property is like the property of alien [non-Muslhh] from
this perspective. And thaf is Why‘Abﬁ Hanifah validated those transactions
with him, which are valid with 'ehe aliens [non-Mush'm], like exeﬂenge of

one dirbam for two dirbams in the dar al-barb.>®

However, abiding by the laws of Islam, or Shari‘ah, is not the only fe:sfriction
upon a Muslim. He must also abide by the law of the land.” This would, of course,
imply that certain religious duties would not be imposed upon theni.l So, for
instance, Jihad is one of the important religious duties and in case of an at_faick on

a

Muslim lands it becomes the duty of every Muslim to do whatever he can for its

B Al-Mabsizt, vol. 10, p 63

# As well as life, as noted above.

® Abkam al-Qur'an, vol. 2, p 297

% The Muslim Conduct of State, p 114
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defense.” But Sarakhsi explicitly states f_hat this obligation is imposed only on
those Muslims who are in dar allslim. So, Muslims present permanently or

temporarily in dar al-kufr are not unde'r'an obligation to defend dar al-Islam.*

6.2 PEACEFUL STRUGGLE FOR;VRELIGIOUS FREEDOM

We concluded above that Muslim residents of a non-Muslim state, on the one
hand, must abide by the law of the land and, on the other, they should h'ot: leave
their religion under any circumstances_Whétsoever. No problem arises if both these
obligations can be fulfilled. However, pﬁ_)blem does arise when abiding by the law
of the land means violating the norms of Shari‘ah. It is true that certain norms of
the Shari‘ah do not apply to those Muéli%ns who live in non-Muslim state, as‘noted
above. But what if they are not allow'ed to fulfill those obligations, Which are
imposed upon all Muslims even if they livé in a non-Muslim state? 4 |

The first thing they are required to do is to peacefully work for their right of
religious freedom. This is evident fro"fnr the models of all Prophets menfi&_ied in
the holy Qur’an. Prophets Nih, Had, $Salih, Ibrahim, Lat, Yasuf, Shu‘a&B, .Mﬁsi,
Harun, Zakariya, Yahy3, and Isa (May Allah’s blessings be upon them all) all
followed the same way. They first tr.i('ed. to convince the local authorities éf the
truth of their preaching. When only a few of them accepted their messagéémd the
overwhelming majority rejected it they tried to convince the majority to allow
them the right to practice their own faith. Thus, Prophet Shu‘ayb (May Allﬁh’s

blessings be upon him) said to his opponents:

“And if there is a party of you'.which believeth in that wherewifh I have
been sent, and there is a party which believeth not, then have patience until

Allah judge between us. He is the best of all who deal in judgment.*®

% See section 6.4.1.4 below. ‘
* Al-Mabsitz, vol. 10, p 98 For further details see Secuon 6.3.1.1 below.
® Quran7:87 :
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So was the case with Prophet Muhamm'adi (May Allah’s blessings be upon h1m) in
Makkah. He never took the law into his hands.*® He and his followers were always
taught to be patient and were not allowéd to retaliate even when they were bitferly
persecuted.’ In the last phase of their.'stay in Makkah individual Muslims were
allowed to retaliate in equal measure, aithough it was stressed that to forgive is

better.

“And those who, when great wfoﬁg 1s done to them, defend themselyés, the
guerdon of an ill deed is an ill »théj like thereof. But whosoever pafcionethﬂ
and amendeth, his wage Is the:a_ffair of Allah. Lo! He loveth nc}t ‘.&('rong
doers. And whoso defendeth himsélf after he hath suffered wrong‘jf.or such,
there is no way [of blame] agaiﬁsf them. The way [of blame] is only against
those who oppress mankind, and wrongfully rebel in the earth. For such
there 1s a painful doom. And véfil}{ whoso is patient and forgiveth,  10'! that,

verily, is [of] the steadfast heart of ‘things.*

When Muslims were not allowed to pract_ice their religion in Makkah the Pfophet
(May Allah’s blessings be upon him) ;cr'ied to search for a place where Muslims
could live in accordance with the qornis of the Shari‘ah. Abyssinia: Wés the
choice.” Some Muslims migrated there and lived there under the protection of the
Negus. They were allowed religious freedom there.* Then, the holy Proéhet (May
Allah’s blessings be upon him) searched for a place where Islamic State tbuld be

established. This was also through peaceful means of da‘wab (preaching). He_ tried

% This has been elaborated in the next paragraphs. See also Section 6.4.1.3 below. See forfurther
details: Mawdudi, Islamic Law and Constitution, pp 92-119; Iskimi Riydsat, pp 693-720. See also:
Javéd Ahmad Ghamidi, Burban, (Lahore: Danish Sard, 2000), pp 184-96; Asif Iftikhar, Murder,
Manslaughter and Terrorism - All in the Name of Allab, (Lahore, 2000); Manzir al- Hasan, Answer to a
Critique on Jihad Monthly “Ishraq”, Lahore, July 2000, pp 55-58.
*! See, for instance, Qurian, 6:34, 11:112-23 a.ndlé :125-26.
2 Qurian 42:39-43

¥ Ahmad, Musnad Abl al-Bayt, Hadith no. 1649; Mumad ‘Abdullab bin Mas‘id, Hadxth no, 4168
Tabagat Ibn Sa‘ad, vol. p
* Ibid.

IRA



to convince the leaders of T3’if - the s;éohd biggest city in Arabia after Makkah.”
Their response was disappointing. He kept on trying. Finally, the inhabitants of
Yathrib accepted his message and offered their city for this purpose.” Muslims in
Makkah and other places were ordered to migrate to Yathrib. The migratibn to
Abyssinia was from one non-Muslim state to another non-Muslim state fdr the
purpose of religious freedom. Migration to Yathrib was for the pux:pose of
establishing Islamic State. After the hbly Prophet migrated to Yathrib":he was
received as the ruler of the city-state and the name Yathrib was changed to
“Madinat al-Nabi” or “The Prophet’s City*.” |
After the establishment of Islamic State Muslims who were persecuted in Makkah
and other places were ordered to migrate to Madinah, if possible. Now, there was
no need to migrate to Abyssinia for the purpose was achieved here in Arabia.
Migration to Madinah was not obligatér‘y upon those Muslims who could 'praétice
their religion in their birthplace, although it was deemed preferable for them so as
to strengthen Islamic State and to pfo_téct their faith and particularly the1r new
generations from the effects of non-Muslim society. So was the case with .those
living in Abyssinia.

Those Muslims who were persecuted and were not allowed to migrate to Madinah
were in a miserable situation. The local authorities coerced them to leave Islamic
faith. So, Qur'an warned such people of the dire consequences that woﬁld follow

in the Hereafter when one leaves faith after accepting it.

» Al-Sirah al-Nabawiyab, vol. 1,' pp ; Sirat al-Nabi, vol. 1, pp 151-52; Martin Lings, Mubammad, PP
96-100 . :

* Bukhari, Kitab al-Manaqib, Hadith no. 3603; Ahmad, Musnad Jabir bin ‘Abdullzh, Hadith no.
13934; Al-Sirah al-Nabawiyab, vol. 1, pp ; Sirat al-Nabi, vol. 1, pp 155-60; Martin Lings, Mubammad,
pp 108-12 .

" The b‘ay‘ab ‘Aqabah was not merely declaration of the tenets of faith. More than that, it was oath
of allegiance to the Prophet (May Allah’s blessings be upon him) whereby the Ansar of Madinah
accepted him as their ruler. (Ahmad, Musnad Jabir bin ‘Abdullzh, Hadith no. 13934; Bukhari, Kitzb
. al-Fitan, Hadith no. 6532; Muslim, Kitab al-Imarab; Hadith no. 3427) Hence, he did not go there as
a “refugee”. Rather, he was welcomed as the Prophet-ruler of the Islamic State. Mawdudi, Sirat-c-
Sarwar-"Alam, vol. 2, p 706; Ghamidi, Burhan, pp 178-83)
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“Whoso disbelieveth in Allah aftef ilis belief save him who is forcgd _fherétoc
and whose heart is still content -with Faith but whoso findeth eése in
disbelief: On them is wrath from Allah. Theirs will be an awful doém. That
is because they have chosen thel‘lilfe of the world rather than the Hereafter,
and because Allah guideth not the disbelieving folk. Such are they whose
hearts and ears and eyes Allih hath sealed. And such are the-,.h:eedless.
Assuredly in the Hereafter they are the losers. Then lo! thy Lord-—fo_r those
who become fugitives after they l:had been persecuted, and then fouéht and
were steadfast-lo! thy Lord aftcmard is [for them] indeed Forgiving,

Merciful.”*®

On the other hand, 1t made it obligatdrY’.upon Muslims living in the Islamic State

of Madinah to help such people out of pefsecution.

“How should ye not fight for the ‘cause of Allah and of the feeblc. among
men and of the women and the children who are crying: Our LQrd!'Bring
us forth from out this town of which the people are oppressors! Oh, give us
from Thy presence some protecting friend! Oh, give us from Thy '.p-r.é_sence

some defender!™*®

From the foregoing it is evident that if Muslims are in microscopic minority then

they should either migrate to, or seek #uppon of, Islamic State.

* Qur'an 16:106-10 See also 2:217-18 (“They question thee [O Mubammad] with regard to warfare
in the sacred month. Say: Warfare therein is a great [transgression], but to turn [people] from the
way of Allah, and to disbelieve in Him and in the Inviolable Place of Worship, and to expel his
people thence, is a greater with Allah; for persecution is worse than killing. And they will not cease
from fighting against you till they have made you renegades from your religion, if they can. And
whoso becometh a renegade and dieth in his disbelief: such are they whose works have fallen both
in the world and the Hereafter. Such are rightful owners of the Fire: they will abide therein. Lo!
those who believe, and those who emigrate [to escape the persecution] and strive in the way of
Allgh, these have hope of Allah's mercy. Allah is Forgiving, Merciful.”) o

® Quran 4:75 K
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What if they are in a considerable nvum.ber and they can play some active role?
Should they leave the land and migrate to Islamic State? Or should they $y1jivic: for
achieving some sort of self-determination and seek support of Islamic State in this
regard, if necessary? Last but not the least, should this struggle f.or.< self-
determination be for complete independence or the primary aim should be to
achieve internal autonomy so that religio_tis freedom is secured? | .

As discussed above, the examples from earlier Islamic history of hijrab 1o Islamic
State of Madinah suggest that the immigrants were a small group who were
scattered and less organized having no political influence.* Indeed, if they are in a
considerable number why should they leave their land to non-Muslim oppféssors?
Here we may discuss the example of Prophet Musa (May Allah’s blessings_‘be upon
him). B )

Israelites came to Egypt during the rule"of Yusuf (May Allah’s blessings :b‘_e .‘upon
him). They lived and flourished there. Of course, they also propagated their
religion and that is why lots of local _ihhabitants embraced their religion.” When
nationalist revolution succeeded in "_c">verthrowing the Hyksos kings' and
establishing the rule of Egyptian Phafaohs the persecution of Israelites and their
religious brothers from local populati'on. started. Their persecution was among the
worst human history has ever witnessed. "jI'hey were 1n considerable nuzﬁ_&r‘z but
were scattered throughout the country. Prophet Musa (May Allah’s bles'_silngs be
upon him), on the one hand, tried to convince the Pharaoh of the truth of his
message and on the other 'he tried hard :to revive religious zeal in his followers.®

So, he asked them to be patient in face of persecution aad be sure that God would

* Dr Ghazi suggests that the total number of Muslims in Makkah before bijrab was less than 750.
(Rbutbar-e-Bahawalpir, p) : s

*! See, for instance, Exodus 12:38 “A mixed multitude also went up with them.” (RSV) _

* According to the Bible, there were about 600,000 male persons. Women and children were more
than this. (Exodus 12:37) S

“ Those who portray Miisa (May Allah’s blessings be upon him) as a pationalist leader are in fact
influenced by Judeo-Christian traditions. The holy Qur’an explicidy mentions him as the Prophet
who along with his brother Harin (May Allah’s blessings be upon him) preached the religion of
God to Pharaoh (see, for instance, Qur’in 20:9-82, 79:15-26). For detail see Amin Ahsan Islahi, Was
Misa (May Allabh’s blessings be upon him) a Nationalist Leader or a Prophet and Messehém’? in
“Tangqidat”, (Lahore: Islamic Publications, 1978) pp 7-66. c
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help them.* He also tried to organizev‘them. For this purpose, he was ordered to
specify certain places in different cities where his followers would gather for
congregational prayers.” This was the beginning of organization. Thus, lie made
them a power to the extent that the Pharaoch and his knights feared that they inight
establish their rule over Egypt and would overthrow Pharaoh.* He, then, asked
Pharaoh to let his followers practice their religion. But the Pharaoh rejected this
offer. Miisa (May Allah’s blessings be upon him) asked the Pharaoh to let his
followers gather at a place in the wilde_rness “at three days distance™ ito'_ offer
collective obedience to God.”” The pharaoh not only rejected this but also bitterly
persecuted them. As a consequence he saw different punishments from God after
which he accepted this demand.* But w_hen Misa (May Allah’s blessings be upon
him) and his followers proceeded to their destination the Pharaoh followed them
with his forces in order to collectively punish them and break their force.” That is
why Qur’an describes this act of Pharaoh as “insolence” and “tr:msgreissibn”.50
Then, God the Omnipotent drowned the Pharaoh and his forces and rescnedv Musa
(May Allah’s blessings be upon him) and all of his followers.” After this vtheyi‘vwent
forward to establish Islamic State.” | o

This brief description of the life his'tory_vand mission of Prophet Miisa (May Allah’s
blessings be upon him) shows the guiding principles for Muslims living ma noan-
Muslim state as minority when such niinority can exert some political inﬂuence.
The foremost thing is that this movement was peaceful throughout. Reison to
violence was never made even though they were Bitterly persecuted. _Seci)ndly,
Mausa (May Allah’s blessings be upon him) tried to preach his message to the local

authorities. This is the duty of Muslims wherever they live. If the non-Muslim

* Quran 7:127-28, 10:83-86

* Qur'an 10:87

* Quran 20:57, 7:109-10

*” Exodus 3:18-20, 5:1-5, 10:8-18
® Qurian 7:130-36, 43:46-56

*® Qur'an 26:53-56

* Qur'an 10:90

'Qur'an 26:65-66

* Qur'an 7:137, 44:28, 5:20-26
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rulers or population accepts this message the state would automaticallf '_co-x.lvert
into Islamic State. If not, they shouid tfy to get the right to religious lf'réedom
secured. For this purpose, they have t.c; organize under the leadership of one
leader.” So, organization and discipline is the third lesson we get from his.-.life. As
there was no Islamic State present at thaf._'tjme that could support them this 6ption
was not available to them. So was the ?ése with Muslims of Makkah before the
establishment of Islamic State in Madinah, as discussed above. B

But there is one major difference between the struggle of the Muslims of Makkah
and that of the Muslims of Egypt. Mli_slims in Makkah were in mic.:ro'scopic
minority while those of Egypt were. in a considerable number, though still in
minority. That is the reason why Muslirﬁs of Makkah had no option but fo search
for a land where they could practice theif religion while Muslims of Egypt tried to
do so within Egypt till they were forced to migrate. It must be noted tl-léf.'Mﬁsi
(May Allah’s blessings be upon him) and his followers did not initially intend to
migrate from Egypt. They were driven by the force of events.” What foildws 18
that migration is not the only option a§ailable to Muslims who are pers;:cuted in
non-Muslim states. They can, and lthey_. should, strive for some sort of self-
determination if they are in considerable number and can exert some political
pressure following the example of Prophet Miusa (May Allah’s blessings be upon
him). In this regard, they may get full independence (first level self-determinétion)
or at least they can achieve some sort of internal autonomy and religious:‘f.reedom
(second level self-determination). |

To conclude then, Muslims living in minority in noﬁ-Muslim states shouldlstrivc
to get the right of religious freedom secured through peaceful means. If they are
persecuted and they are in a microscopic rﬁinority the Shari‘ah imposes upon them

the duty to migrate to, or seek support of, Islamic State. If they are in a

* The holy Prophet (May Allah’s blessings be upon him) greatly emphasized organization and
discipline so much so that he ordered that when Muslims offer prayers they should appoint a leader
among themselves even if they are only three persons. Muslim, Kitab al-Masajid wa al-Imamab,
Hadith no. 1077) See also Section 6.3.3 below. " '

* See Miisi (May Allah’s blessings be upon him) a Nationalist Leader? pp 54-63.
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considerable number they should strive for some sort of self-determination and
seek support of Islamic State in this regard. Have they the right to take up arms for

this purpose as a last resort?

6.3 ARMED LIBERATION STRUGGLE

There are some scholars who argue that taking up arms is allowed only uﬁ@ér the
command of government. There is no fqém in the Shari‘ah for “Private Jihad ”, as
they call it They argue that the Pro'pﬁet (May Allah’s blessings be upon him)
never took up arms in Makkah even when Muslims were bitterly persecuted. Qizal
{war) was allowed only after Muslims zhigrated to Madinah and established Islamic
State there. In their opinion, the opuons available to these persecuted Mushms are
either to migrate to, or seek support of, Islamic State. * This seems too r1d1culous 1o
some. * Others would call it too idealistic approach.® We would analyze this
viewpoint in a bit detail and for this pﬁrpose we will divide the argument into

different parts.

6.3.1 Jihad and Imam (Government)

Some scholars do not see argue that any éerson or group of persons can waige,:]ihid
against “the infidels”.” For them, the teﬁc_ﬁs of Qur'an and Sunnah regarding Jihad
are absolute and even if they were revealed at Madinah they do not eﬁabﬁsh that
the authority to wage Jihad lies with' Sfate. Generally, this group believes in the
state of perpetual war berween Muslims aﬁd non-Muslims who live outsic.!c.lslamic

w ’ - . . .
State.” Moreover, they argue that governments in most of the Muslim Countries

* Interview with Jivéd Ahmad Ghamidi, Dzuly “Pakistan”, Islamabad, Sunday Magamne, PP »
November, 2001.

* Ghamidi, Qanitn-e-Jibad, pp 243-45; Burban, PP;

% Al-Jihad al-Islami, pp 233-74; Qaniin-e-Da‘wat-0 ]zbad pp

* Mawlana Zahid al-Rashidi,

* Al-Jibad al-Islams, pp 233-74 This is also the viewpoint of the Jihadi Organizations.

 Ibid., pp 97-114

260



do not wage Jihad against the wrongdoers even if it becomes obligatory and that is
why individuals take it upon themselves to help their oppressed brethren.®

The example of Abt Busayr and his coHe_agues (May Allah be pleased wrth'-them) is
often quoted to prove the legitimacy of fighting with non-Muslimsv' wrthout
governmental control.®? Ab@ Busayr fled from Makkah due to persecution bat was
given back to the Makkans by the Prophet (May Allih’s blessings be ur)on-him)
under the treaty of Hudaybiyah. Then, he succeeded in fleeing to a place outside
the jurisdiction of the Madinan State on the highway to Syria. Afterwards several
other Muslims fled from Makkah and gathered there. They formed a group. * and
started attacking the caravans of the ‘Makkans. Then, the Makkans themselves
waived the condition of Hudabiyah r'reaty under which Muslims were bound to
give them the persons who fled from Makkah.*

This, it seems, is a misinterpretation of d;e' events. Firstly, these people were out of
the jurisdiction of the Islamic State. .Is there any example of the Mhéli_ms of
Madinah waging war without the appreral of the Prophet (May Allah’s Blessings
be upon him)? Secondly, the holy Proﬁhet (May Allah’s blessings be up?o.n. him)
himself disliked this activity. Look at the wording of the tradition as reberced by

Bukhari, the most authentic of the Hadith compilations:

“Abu Busayr came and said, ‘O Allah s Apostle, by Allah, Allah has made
you fulfill your obligations by your returning me to them, but Allah has
saved me from them.’ The Prophe_t said, ‘Woe to his mother! What excellent
war kindler he would be, should"hé‘.only have supporters.” When Abu Busayr
heard that be understood that the Propbet wounld return bim to them agzzm, s0

he set off till he reached the seashore

¢ Ibid., 269 _

% 1bid., pp 261-69 See also: Zahid al-Rashidi,
© Bukhari, Kitab al-Shuriit, Hadith no. 2529
* Ibid.

6 Ibid.
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Some argue that even if théy were outside the jurisdiction of Madinah they were_
Muslims and the Prophet (May Allab’s ‘.blessings be upon him) could 'lprbhibit
them. But this argument loses its gfo_und if the fine difference between the
theological and municipal perspectives--of Islamic Law, as envisaged by the Hanafi
jurists, is kept in mind. That difference is based on explicit texts of Qur'an and

Sunnah. Even a Hanbali jurist Ibn Qa?yim al-Jawziyah says about this incident.

“The Prophet (May Allah’s blessihgs be upon him) never did an act, which
was 1n contravention of the trea‘t.y provisions. And when he concluded with
them peace treaty on the condition that he would return the men {who fled
from Makkah] he always facilitated for them to get back these - men,
although neither did he coerce ﬁ'o'r':order any of them to go back. When any
of these men killed someone.of them [the Makkans] or usur-pcd. their
property he neither prohibited them nor gave compensation for that; if the
perpetrator was out of his hand and did not reach them. This was be_Eause of
the fact that neither he was under his jurisdiction (tabta qabrib) nor did he
order him and the peace treaty ijut on the Prophet (May. Allih’s'blcjssings
be upon him) the respbnsibilit}-regarding damage to life and propéﬁj’ only
by the acts of the persons who ‘were under his jurisdiction. 'Th;;s, he
compensated the damage Khﬁhd tbin al-Walid] caused to Banu ]qdhajrmah
and disliked this act.™ o .

* Zad al-Ma'ad, pp 215-16 Sayyid Mawdudi also finds a ground in this incident for the doctrine of
territorial jurisdiction: “The Shari‘@h dos not admit of a situation in which the Muslim people may
be deemed to be absolved of the moral responsibility of the treaty entered into by their state. But
the moral responsibility of the treaties of the Islamic State will devolve only on the Muslims who
are citizens of the Islamic State. It will not extend or apply to those Muslims who are not citizens of
the State binding itself by a treaty. That is why the Treaty of Hudaybiyah was not deemed to be
binding on those Muslims of Mecca (e.g., Ab# Basir and Abii Jandal) who had not yet become the
citizens of the Islamic State.” (Islamic Law and Constitution, p 187) :
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There is yet another group of scholars Wlio believe that to wage “offensivé”ﬁhid is
the authority of State. But they see no"feason for State’s permission mcase ofﬂ
“defensive” Jihad.” | |

Those who claim that Jihad is to be fqught under the command of the ruler
primarily argue that the struggle of the ‘Prophets (May Allah’s blessings be upon
them all) as mentioned in Qur'dn clearly establish that none of them waged Jihad
before establishing a government of ;th'eir own.”® Moreover, there aré‘i’ écrtain
traditions of the holy Prophet (Mziy_‘Allﬁh’s blessings be upon him), .which
establish clearly that this is a pre-requisité for the validity of Jihad: .

“Ruler is a shield for them [the Mgslims] behind whom they fight, and they
seek his protection. If the Imam orders people with righteousness and rules

justly, then he will be rewarded for that, and if he does the opposite, he will

be responsible for that.»”

“He who obeys me, obeys Allah, and he who disobeys me, disobeys Allzh.
He who obeys the chief, obeys me',; and he who disobeys the chief, aiébbeys
me. The Imam is a shield behind whom Muslims fight, and they seek his
protection. If the Imam orders people with righteousness and rules :justly,
then he will be rewarded for that, and if he does the opposite, he will be

responsible for that.””

It 1s also mentioned in certain traditions that even if the ruler is known for his bad

character, Jihad is to be fought under his command.

“Jihad in the path of Allih is incumbent on you along with every ruler,

whether he is pious or impious; ‘t‘he prayer is obligatory on yoﬂ behind

¢ Monthly “Ishraq” Lahore, 2001

% Ibid.

% Bukhari, Kitab al-Jibid wa al-Siyar, Hadith no. 2737; Muslim, Kitab al-Imarab, Hadith no. 3428
" Bukhar, Kitib al-Abkam, Hadith no. 6604; Muslim, Kitab al-Imarab, Hadith no. 3418 .
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every believer, pious or impious, even if he commuits grave sins; the [funeral]
prayer is incumbent upon every Muslim, pious and impious, even if he

commits major sins.””’

Imam Ahmad bin Hanbal when ask'e'd-‘about a ruler who is well kn_"oivn for
drinking wine or misappropriation he replied that Jihad is to be fought under his
command and the burden of his sins would be on him.”? He based his opinion on

the following tradition of the holy Prophé; (May Allal’s blessings be upon lum)

“None will enter Paradise but a Muslim, and Allah may support' this

religion even with a disobedient man.””

6.3.1.1 The Role of Government in ]i}ﬁd. The Views of Classical Jurists - |
Our fuqahd’ did lay great emphasis on the role of Imam (ruler) in ‘matters
pertaining to Jihad. This is evident from the followiag few instances: P
1) They categoncally declare that the matters of Jthad are primariiy in the
authority of the ruler. He has the authority to declare war. Others. should
obey his commands n this regard Ibn Qudimah, the famous’ Hanbah

jurists, wrote:

“The issue of Jihad is réferred to the /mam and his ijtibid and the

subjects are bound to obey his commands in what he sees in this,

regard™*

When the Imam appoints the commander he should be obeyed in all

respects. None 1s allowed even to “speak about any thing” without his

' Aba Dawtd, Kitab al-Jibad Hadith no. 2171

7 Al-Mughnt, vol. 13 p : '

” Bukharl, Kitab al-Jibad wa al-Siyar, Hadith ro. 2834; Muslim, Kitab al- Iman, Hadath no. 162;
Ahmad, Musnad Abi Hurayrab, Hadith no. 7744

™ Al-Mughni, v 13, p 16
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permission.”” Ab@ Yasuf, the disciple of Aba Hanifah, catégorically
declared: o

“No troops should go fbf .war except with the permission of the
Imam or of the one whom he appointed as commander of- Lroops.
And none of the Mushm sold1ers should attack on a non-Muslun
soldier nor should he challenge him except with the permission of

the commander of troops.””

Shaybani declared that this principle holds true even for non-Muslims in so
far as if their troops attacked Islatmc State without the permlss1on of the
legitimate authority it would be considered their personal act and, thus, it
should not be taken as declaration of war from the non-Muslim stgte. He
emphasized that while Islamic State would punish these perpetréfors 1t
should also get it confirmed ‘from the government of the ofher._ state
whether it had declared war or was it the act of some individuals.” What
else is required to prove the claim that our fuqahd’ believed in Jihid:under
the command of state? -

2) One of the corollaries of war is sending and receiving of messen.'glc'-rs and
ambassadors. The fuqaha’ also,_-unanimously consider it a prerdg:a‘_ti?e of
government. So, they discuss in detail the issue pertaining to the protection
of the life and property of ambéssadors and diplomats as well as the role of
government in this regard.” | .

3) The fuqaha’ discuss in detail-'thg ruler’s authority to decide ébvoi.l_t the

children, women and older pgople of the enemy population captured in

» Ibid., p 44
Kitab al-Kbaraj, p 215
77 Bada'i‘ al-Sana’i’, vol. 7, pp 109-10 ,
”® See, for instance, Al-Mabsiit, vol. 10, p 92; Sharh al-Siyar al-Kabir, vol.1, p 99; nl-Mudnwwn)mb, vol.
3, p 11. See also Athar al-Harb, pp 328-44 '
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war.”” So is the case with the prisbners of war.* There may be some dubious
cases where decision about the fate of POWs becomes difficult, s,u._c'h'ias if
any of them embraces Islam® or is made citizen of Islamic _Stéte by
imposing jizyah on him.* Our fuqaha’ have given detailed ri{lés, ‘in
accordance with their undcrstandixig of the Shari‘ah, for guiding the ft'ﬂer in,
this regard. . o

4) One of the important issues ixi':thx;'s regard is the fate of the wouﬁded and
ameliorated persons as well as of the dead bodies of soldiers. The fuqaha’
also gave guideline for the ruler to follow." |

5) When a Muslim soldier captures.'am. enemy soldier he is not allowéd to kill
him before bringing him to the ruler or his appointed commander because
he has the authority to deal ,w.ith them.* If he kills him without his
permission it is considered as encroachment (iftiyar) upon the authdfity of
the Imam.* B ,

6) About the weapon and other it_‘ems_Acaptured from enemy soldier ('salab) the
Hanafis opine that the matter is y?ithin the discretion of Imam While the
other jurists say that these things belong to whosoever got them basing
their argument on a tradition of ‘ti;é Prophet (May Allah’s blessings be upon
him)*. The Hanafis argue that the Prophet (May Allih’s blessings be upon
him) allowed this at a particular moment using his discretionary péwérs as

the ruler and, hence, the ruler can issue such a command if he sees it

” Sharh al-Siyar al-Kabir, vol. 2, p 269; al- Mudaunmnab vol. 3, p 9; al-Umm, vol. 4, p 198 Atbara/
Harb, pp 417-29

* Al-Mabsig, vol.10, p 64; al-Umm, vol. 4, p 68; Athar al-Harb, pp 429-57

¥ Al-Mabsit, vol. 10, p 64; Shar al-Siyar al-Kabir, vol.2, p 263; al-Mughn, vol. 8, p 374 al-Umm,
vol. 4, p 159; Athar al-Harb, pp 461-63

¥ Al-Bapr al-Ra’ig, vol. 5, p 82; al-Umm, vol. 4, p 68 al-Mughni, vol. 8, p 375; Athar al- Harb pp 458-
61

8 Al-{imwal, p 65; Al-Mabsiit, vol. 10, p 22; Sbar[) al-Siyar al-Kabir, vol.1, p 78; al-Umm, vol. 4, p
157; Athar al-Harb, pp 47592 . B

* Al-Mabsiit, vol. 10, p 64; Al-Mughni, vol. 13, p 51

% Ibid.

* The holy Prophet (May Allah’s blessings be upon him) is reported to have said: “Whosoever
killed an enemy soldier his belongings are for the murderer.” (Bukhiu, Kirab Fard al-Kbius,
Hadith no. 2909; Ahmad, Musnad Anas bin Malik, Hadith no. 11789) .
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better.” They base their opinion-on the saying of the Prophet (Nlay"Allih’s

blessings be upon him):

“Nothing is permissible for a soldier except with the perrﬁiééidn of
his ruler.”® | |
7) Another important issue is the 'ef_féct of war on trade relations. The fliqahﬁ’o
have given detailed rules, which the ruler should keep in mind while giving
permuission to foreigner traders for trade in Islamic State and for Muslims to
go to non-Muslim state for this purpose.” Similarly, they have given the
rules for imposing duties, taxes'gnd other restrictions on them.” |
8) The ruler has the authority to decide what has to be done with the pr_operty

captured from enemy.”

This property may either be moveable or
immoveable. Similarly, it mayv have been captured by force (ie. thfough
conquer), or by a peace treaty. i@jeach case, there are detailed rules about
the distribution of the property and the taxes imposed on it. These rules are
discussed under the titles of ghanimab and fzy’* Similarly, the fuqaha’ héve
also discussed in detail the issue of fhe time and place of the distribution by
the ruler of the property captured.” 1 ‘

9) Sarakhsi also categorically declaréd that if the Shari‘ah did not ."fix the

amount in some matters then the authority to determine its amount lies

with the Imam.**

Y Al-Mabsiit, v 10 pp 47-49 See also: Bukhari, Kltab al-Jibad wa al-Siyar, Hadith no. 2823.
% Ibid., p 49 :

¥ Kitab al-Kbardj, p 99; al-Mudawwanah, vol. 3, p 102; al-Mubaliz, vol. 7, p 349

% Kitab al-Kharaj, p 135; Al-Mabsit, vol. 10, p92 al-Umm, vol. 4, p 198; al'Mudawwanab vol 3p
102; Athar al-Harb, pp 512-48

' Al-Mughni, vol. 8, p 422; al-Umm, vol. 4, p 103; al Muballa, vol. 7, p 341; al-Mabsiit, vol. 10 p 15
al-Mudawwanahb, vol. 3 p 26

" Athar al-Harb, pp 549-635

? Al-Mughni, vol. 8, p 421; al-Umm, vol. 4, p 65; nl -Muballa, vol. 7, p 341; al-Mabsiit, vol 10, p 15; al-
Mudawwanab, vol. 3 p 12; al-Kbaraj, p 196; al Mabsut vol. 10, p 19; Athar al-Harb, pp 627- 635

M Al-Mabsiit, vol. 10, p 51
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10) Some may claim that majority of ‘Muslim jurists gave every Muslini the
right of giving aman™ (protection) to non-Muslims® and only a few Maliki
jurists, like Ibn Majishiin and Iba Habib, were of the opinion that even if an
individual Muslim gave aman it would bind Islamic State only 1f1t was
approved and ratified by the Imﬁm. or his appointed commander.”

But the basis of the majority’s opihion is the fact that in those days virtually
every Muslim was either actuaﬂir or potentially a soldier and, more often
than not, was well equipped W1th war tactics.” Even then, these ju_ﬂsfs put
certain conditions on the right of individual soldiers to give amﬁh, ‘which
narrowed down the scope of this right. Thus, for instance, most of them
declared that the basis of aman is maslabab (a tactical benefit) of Mpslims."'
But, in fact, as Sarakhsi admittgd, “aman vacillates between harm and

benefit.”'® That is the reason why the Hanafis gave the following verdict:

“When Muslims besiege a castle none of them should give aman to
the people besieged in castle or any of them except with the

permission of /mam.”" .

Moreover, majority jurists made distinctions between the effect of aman
given by /mam and of the one given by an ordinary person.'® That is why a

great majority of them opine that only the ruler or the one to whom he

* Jurists say that aman is of two kinds: general, which is for all people; and particular, which is for
one or a few persous. The first one is also called as hudnab (peace treaty). While the jurists generally
agree that 1o give general aman is only the authority of Imam or his delegate they differed about
particular aman. So, the majority validated it by almost any Muslim and a few jurists said that such
an aman would be valid only if ratified by Imam or his delegate. (See, for details, Mrghni al Mubta],
vol. 4, p 236; Athar al-Harb, p 225)

% Sharh al-Siyar al-Kabir, vol. 1, p 168; alMudawwanab vol. 3, p 41; al-Mughni, vol. 8, p 396 al»
Umms, vol. 4, p 196 o

¥ Bidayah al-Mujtabid, vol. 1, p 270 :

* Sarakhsi says: “The benefit of aman is a concealed one and no one understands it except the
soldier (mujabid).” (Al-Mabsiit, vol. 10, p 71)

* Sharb al-Siyar al-Kabir, vol. 1, p 169

1% Al-Mabsiit, vol. 10, p 72

%! Shar al-Siyar al-Kabir, vol. 1, p 356. See also, Mughni al-Mubtij, vol. 4, p 238

% See, for instance, Mughni al-Mubtj, vol. 4, p 236
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delegated this authority can conclude treaties of temporary or per.r.x.llanent
peace.’® | |

As far as the rule about aman in eontemporary world is concerned, werfare
has become so complicated that an ordinary soldier, or even comm’an'der of
a battalion, does not precisely know whether to give aman to a pamcular
group would be beneficial or harmful. So, as Wahbah al-Zuhayh
concluded,”™ the opinion of Tbn Majishtin and Ibn Habib sho_uld be
followed today. It will also be in consonance with the reasoning adopted by

the majority jurists, especially the Hanafis.

In fact, the rules of Jihad as derived end elaborated by the jurists are based
primarily on the presumption that ]ihid'is to be fought under the authqfity and
command of government. But 1t muet be noted here that unlike theenyl'o'dern
scholars who consider these as rights of éovernment the fuqah3’ them as duties of
the government. Sarakhsi, for instance, opeas the Chapter on Siyar (Islamic

International Law) in his al-Mabsut, with 4a discussion on the role of Imam in '_]ihid:

“The Imam is always under an _bbligation to strive hard for going.-to_]ihﬁd
himself or sending troops and. battalions from among Muslims. and rest
assured about the good promise of Allah regarding His help... So, when he

sends troops he should appoint é:commander (amir) on them. This is what

' The jurists unanimously hold that only Imam or his delegate can conclude treaty of permanent
peace (dhimmabh). (Fath al-Qadir, vol. 4, p 368; Mughni al-Mubtaj, vol. 4, p 243) Overwhelmu:\g
majority of the jurists is of the opinion that to conclude peace treaty for a temporary “period
(hudnab) is also the prerogative of the Imam or his delegate. (Al-Mughni, vol. 13, p 157; al-Umm,
vol. 4, p 110; Athar al-Harb, pp 665-68) Only the Hanafis held that any individual Muslim could,
conclude it. (Kitab al-Kharaj, p 207; Sharh al- -Siyar al-Kabir, vol. 4, p 4; Bada'i al-Sana’i, < vol. 7, p
108) The reason they provide is that peace treaty is based on maslabab, which can be grasped by any
individual Muslim. While this might have been true in the ancient past and there might still be
some situation where recourse to the central government becomes impossible and Muslims might
conclude a treaty but it would bind the State only when the government ratifies it. Moreover, even
the Hanafis admit that aman vacillates berween harm and benefit. So, we prefer the opinion of

those jurists who hold that only Imam or his delegate can conclude hudnab. God knows best
'% Athar al-Harb, pp 279-82 :

269



the Prophet (May Allah’s blessi;igs ‘be upon him) used to do and because of

this there will be unity among them.”'

Similarly, they categorically say that the ruler must always act in such a manner
that the interests of the #mmab are secured. To quote again Sarakhsi:

“The ruler is bound to act in accordance with the interests of Muslims™'%
“Our scholars (May Allah have mercy on them) say that the validity of the
acts of the ruler is based on whethér he acted in the interests of MpSlims for

»107

this is the purpose of bis appointment.

Moreover, in the jurists’ concept of Jihad there is primarily no distinction between
the so-called “offensive” and “defensive” Jihad. Jihad is to be fought ande'r the
command of government, be it “offensive” or “defensive”. Ibn Qudamah explicitly

laid down:

“When the enemy attacks [the Muslim territory] Jihad becomes obligétory
upon every individual... So, it is not permissible [in such a situation]foir any
person to sit [in home] avoidingiﬁhid. If this is established, it must..also be
noted that they should not go [fighting] without the permission of'.thlc ruler
because he is authorized to decide in matters of war and he better l;non's
about the strength of the enemy as well as about their places and t:'u';tics. So,
his opinion should be followed; as this is more secure way. This obligation
is waved only when the enemies attack suddenly due to which 1t .bec'omes
impdssible to take orders from>h-im'. So, in such a case taking pérmission

from him is not obligatory because [in such a situation] the interest [of the

1% Al-Mabsit, vol. 10, pp 34
"% Ibid., p 20
' Thid., p 40
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Muslims] is surely established '.ih_ fighting and repelling them, for not

fighting them would certainly lead to destruction.”™®

He, then, gives the example of Salamah ibn al-Akwa' (May Allah be pleased with
him), who fought in such :;1 situation Without the prior permission of the Prophet
(May Allah’s blessings be upon him) who later approved his act.'” |
This i1s, in fact, a balanced approach and it takes into account the realltles on
ground. The idea that in all c1rcumstances the explicit permission of the ruler 1s
required is, indeed, not pragmatic. It is a too idealistic and theoretical approach."°
However, the fugahd’ have discussed some cases where they explicitly alloQ the use
of force without the ruler’s explicit, or even impliéd, permission. These are:
1) When some of the subjects of Isl@ic State go into the enemy terrifOry and
start fighting there; | :
2) When some of the subjects of Islamic State go temporarily to a non’;Muslim
state and that state declares war against another state.
As far as the first situation is considered, Sarakhsi in his down to earth app.;oach

says:

“Those who went out of a city of Muslims would either have resistfﬁg fower
(mana'ah) or not, and they would have gone either with the permission of
the Imam or without it. So, whether they went with the permis.s_ion of
Imam or without it what they get is ghanimah'... because they-noﬁnally
cannot go [for war] without the knowlcdge of Imam. Thus, 1t is ébligatory
upon Imam to support them aﬁd give them reinforcement [v?hén o
required]. This is because if they were defeated when they had-.résisting

power it would be humiliation for Muslims and the polytheists would be

1% Tbid., pp 33-34

19 Ibid., See also Bukhari, Kitab al-Jihad wa al- Szyar, Hadith no. 2814. Muslim, Kitab 4l ]zbad wa al-
Siyar, Hadith no. 3371.

110 Z3hid al-Rashid;,

"1 Tt means that one-fifth of it would go to bayt al-mal 1o be distributed in the heads menuoned in
the holy Qur'an 8:41.
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encouraged against them. So, w’ﬁe_h their support is obligatory upém_ Imam
they have the same position as ihosé who go with his [explicit] permi_ssidn...
Now, if they do not have resistfnép’ower, like one or two persons, I::ln.d they
go with the permission of Imam the answer is the same... And if these
people who do not have resisting power enter the enemy territory without
the permission of Imam by illegal means (talassus), then, in our opi;i‘ibh, the
property they capture would nof be divided into five shares [as it wouid not
be considered ghanimah). So, wﬁoéoever gets anything 1t would be for him -
specifically and what they got collectively would be distributed among

»l112

them equally.

Here, the first thing to be noted is‘.'.ch.at these rulings are about the:- .“e_nervny
territory” or dar al-harb, the state with:which Islamic State is at war. Of course, as
mentioned earlier, to declare war is the éﬁthority of government. Now, wheﬁ war
has already begun and some Mush'm§'_go to dar al-barb there are four -possible
situations, as discussed by Sarakhsi: | |
a) These Muslims have resisting pdwgr and they go there with the pe:iﬁi#sion
of government of Islamic State. _I'ﬁ.'t'his case, they are like different battaiioxis
of troops. Their support is obligatory upon government and the p;épeny
they capture would be dealt with-jn the same manner as that captﬁf'ed by
regular troops. o
b) These Muslims have resisting pQwér and they go there without the explicit
permission of government. In | ﬂﬁs case also, they are conside"red like
different battalioas of troops for “they normally cannot go for war W}thout
the knowledge of Imam”. It mé_ans that they go there with th'e._ ih:plied
permission of the government. Hence, their support is obligatory upon
government and the property they capture would be dealt with in the same

mananer as that captured by regular troops.

Y2 Al-Mabsi, vol. 10, pp 73-74
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c¢) These Muslims do not have resisting power and they go there With the
permission of the government. In this case, they are like the represeiitzitives
or troops of Islamic State even 1f they are in a very small numbejf;' Their
support and protection is obligatory upon government and if they capture
some property it would be dealt with in the same manner as thatAc_aptured
by regular troops. | ,

d) These Muslims do not have resisting power and they go there without the
permission of government. In this case, they are not co@sidered
representatives or part of troops of Islamic State and, hence, Islamic State 1
under no obligation to support fth.em. However, the property they capture
would be considered theirs. This'ruling is based on the principle that the
property of a people who are ‘at war with Islamic State is- mubahp
(permissible). Imam al-Shafi‘i is of the opinion that even in this case, the
property 1s considered gbam‘ma.biand one-fifth of it should go to Z_ayt al-
mal.'" Sarakhsi criticizes it and says that ghanimab is “the name of the
property capture through the best of means and that is striving ﬁ)r ;n_aking
Allab’s word supreme (I'la’ kalimat Allab) and giving power and féspect o
religion (/'zaz al-din) and that is why oneifth of it is specified for Allah.
And (obviously) this meaning‘fis" not found in what one persohA gets by

illegal means.”""*

The second situation our jurists discuss is when some Muslims go temporarily to a
non-Muslim state and that state declares war against another state. What these

Muslims are required to do?

Sarakhsi has the following to say about it:

B Al-Umm, vol. 4,
" Al-Mabsiit, vol. 10, p 74
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“When some of the Muslims are in the dar al-harb by virtue of a_nﬁﬁ and
another nation from among the abl al-barb attacks that territory ‘these
Muslims are not allowed to figvhtA against them because in such a fighting
there is the possibility of rendering one’s self to death, which is not allowed
except for the cause of making Allah’s word supreme and for giving power
and respect to din, which purpb,sé is not achjeved here. This is because they
do not have the power to enforce fhe laws of Islam there. So, they 4-w'c">uld
apparently fight for making the v;rord of polytheism supreme, which .is not
permissible, except when they fear that these people would kill them, in
which case they are allowed to fight not for the purpose of making the word of

»115

polytheism supreme but for defending themselves.

He bases his argument on the model of fa‘far ibn Abi Talib May Allah Be pleased
with him) who fought along with the forces of Negus of Abyssinia against his
opponents.' N )

What if war breaks out between that vte.rritory and Islamic State? They are not
under an obligation to fight bccausc as Sarakhsi says, “the obligatioﬁ to- help
[(Muslims of dar al-barb] is primarily upon the citizens of dar al-Islam™". However,

they are under a duty to fight in case of severe emergency. To quote again Sarakhm

“If these abl al-barb where m_ﬁstd’min Muslims are present attack on a
territory of Muslims and capture their children they have to fightﬂlem, if

they can. This is because they [non-Muslims] do not have authority over
these children by virtue of occupation. So, they are transgressors in’ what

they do and the musta’min Muslims did not promise them  their

5 Thid,, p 97-98
6 Tbid., p 98
W Tbid, p 62
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continuation of transgression... This is not the case when they capture some

property because they own it by virtue of occupation.”'" S o

So, according to Sarakhsi, if they capfure .:some property Muslims present in non-
Muslim territory are not under religioﬁs obligation to release it from them.
However, as non-Muslims cannot have legal authority over Muslim child;én and
women so Muslims everywhere are bound to release these people frorﬁ_‘non-
Muslims because “repelling ab! a!—bark“ from Muslims is obligatory on every
Muslim who can do s0.”™ In this case, these Muslims need not get permission
from the ruler of Islamic State. The reason is obvious: théy are not under his
jurisdiction and this is a state of grave emergency. The same is the rule whén’_ these
non-Muslims attack the territory of Khawarij and capture their children and
women, as they are also considered Mush',r.ns.120 . |

This is importaat for the purpose of our‘.discussion because this refutes the claim of
those who say that Muslims living unde'r.the domination of non-MuslimS{ cannot
take up arms against them, and if they want to do so they have to first establish a

121

government in a free land." We will come to this issue again later, in sha>Allah.

"8 Tbid., p 98

1% Thid.

12 Thid.

! Ghamidi, Qaniin-e-Jibad pp 243-45; Burhian, pp
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6.3.2 Between Hijrab and Seeking External Support

When Muslim residents of dar al-kufr fail to achieve religious freedom by peaceful
means they have either to migrate to, or seek support of, Islamic State. This s the
ordinary course of action, which is to ber followed in most of the cases._ ‘What if
migration is not possible or plausible? This may happen 1n four cases: |
1) When they are in a consxdemblc number. Migration is an option for those
Muslims who are in a mtcroscoptc' minority. What if they are in millions,
like Muslims of Kashmir? Shotﬂd they all migrate to Islamic State ttnd' leave
their huge land for non-Muslims? - |
2) When the nearest Islamic State is far enough to migrate to it, especially for a
large number of people. |
3) When Islamic State is not ahle to accommodate such big nttrhhef of
immigrants. | |
4) When the non-Muslim state doe_s npt allow them to migrate.
In all these situations Muslims are target of persecution and migration‘is not an
option for them. What they are requxred to do? |
Of course, the foremost thing is orgamzauon We discussed above how Prophet
Misa (May Allah’s blessings be upon him) organized his followers in Egypt durmg
the persecution of the Pharaoh and how he made them a force.
Secondly, they have to be patient and.' bear all the atrocities with courag;e and
steadfastness. They should have strong faith in God’s mercy and wisdo,m..-' In the
meanwhile, they should carry on try to_ convince the government to acc'_ept"their
demand of religious freedom. In tht’s_ regard, they should have a pt‘agmatic
approach and should not try to aeh'ieve the goal of religious freedom or
independence in a fortnight. If they are given some internal autonomy by peaceful
means they should accept this offer and after achieving this goal they may; ‘if they
wish, strive for more. This is what we deseribed previously as peaceful method for
achieving “some sort” of self-determinatipn.
What if the government keeps on persecuting them and neither lets them tﬁigrate

to Islamic State nor accepts their demand of second level self-determination? This
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was the case with Muslims under th.e: domination of non-Muslims in Makkah
They were bitterly persecuted and were not allowed to migrate to Madinah..In_' this
case, they have to seek support of the external world, especially Islamic St'at‘_e..f” As
1s obvious, support here does not merely mean “diplomatic and political” support.
Islamic State is duty bound to use military force to free these people of perée;ution,
if diplomatic and political support does not yield results. The course of actio n for
Islamic State in this regard has beeﬁ discussed in the previous Chapter.’” At
present we are concerned with what thé people who are target of peréechtion

should do? Have they right to take up arms under the doctrine of self-defense?

6.3.3 Organized Use of Force in Self-defense

Self-defense is a universally recognized"right. Use of force in self-defense has always
been valid in all Jegal systems.’™ This is true not only of self-defense at individual
level but also ar collective level.’™ The. holy Prophet (May Allah’s blessings be

upon him) is reported to have said:

"It is to be noted that it is the duty of Islamic State to support them whether or not they seek her
support. o Tl

' See Sections 5.1.2 and 5.2.1.2 of this dissertation. S .
'** Some may argue that the teachings of Jesus Christ as recorded in the Gospels do not allow the
use of force even in self-defense. But this, in fact, is misinterpretation. These teachings when read in
their true context simply mean that use of force is allowed but it is better to forgive and bear the
atrocities. This was a particular ruling for a particular situation. See, for details, Muhammad
Mushtaq Ahmad, Principle for Interpreting the Teachings of Jesus Christ, Monthly “Ishraq”, Lahore,
September 2000. Moreover, even in the teachings of Jesus Christ in that particular period of time
we find reference to the use of force, although he could not actually resort to it. “Do not think that
I have come to bring peace on earth; I have not come to bring peace, but a sword. For I have come
to set a man against his Father, and a daughter against her mother, and a daughter-in-law against her
mother-in-law; and a man’s foes will be those of his own household. He who loves Father or
mother more than me is not worthy of me; and he who loves son or daughter more than me is not
worthy of me; and he who does not take his cross and follow me is not worthy of me. He who
finds his life will lose it, and he loses his life for my sake will find it. (Matthew, 10:34-39 RSV).

" In Part I, we discussed in detail the rules of international law regarding use of force in self-
defense. :
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“If the property of anyone is dcsighed to be taken away without any right

»126

and he fights and is killed, he isa xhanyr.
A more detailed version of this tradition is:

“He who is killed while guardiﬁg his property is a martyr, he who is killed
while defending himself is a martyr, and he who is killed defeqding his

. . . ., RS - - - . N 127
religion is a martyr,-and he who dies protecting his family is a martyr.”

In yet another version the wording is more general:

»128

“He who is killed defending his fight is a martyr.

We also noted above that the Mushms in Makkah were allowed to use force in

individual self-defense at the later period before migration to Madinah.

“If ye punish, then punish with the like of that wherewith ye were afflicted.

But if ye endure patiently, verily it is better for the patient.”'”

This is important because, as we noted above, Muslims were a miérbétopic
minority in Makkah and even then théyﬁ were allowed the use of force -iﬁ self-
defense at a later stage. It means that tﬁé next stage would have been of ;oﬂéctive
use force, or in other words fighting égainst the persecutors. This was allowed in
Madinah in proper regular form wheﬁf_ they got succeeded to migrate. B'ﬁt.even

when they were in microscopic minority in Makkah some sort of collectivity for

e Tirmidhi, Kitab al-Diyar, Hadith no. 1340; Abt Dawtd, Kitab al-Sunnab, Hadith no. 4141. See
also: Nasa'1, Kitab Tabrim al-Dam, Hadith no. 4016; Bukhari, Kitab al-Mazalim wa al-Ghasab,
Hadith no. 2300; Muslim, Kitdb al-hnan, Hadith no. 202; Tirmidhi, Kitab al-Diyat, Hadith-no. 1338.
" Tirmidhi, Kitab al-Diyit, Hadith no. 1341..See also: Nasi'i, Kitah Tabrim al-Dam, H‘ldl[h no.
4026; Abt Dawiud, Kitab al-Sunnab, 4142, ‘

% Nasa’1, Kitab Tabrim al-Dam, Hadith no. 4025 Ahmad, Bidayat Musnad ‘Abdullah bm ‘Abbas,
Hadith no. 2643

B Qur'an, 16:126

278



this purpose was envisaged. This, indeed, is evident by the wording of the

following verses of Sirat al-Shara:

“Now whatever ye have been give_n is but a passing comfort for fhe life of
the world, and that which All_ih-hath is better and more lasting for those
who believe and put their trust in their Lord. And those who shun the
worst of sins and 1ndecencies and, When they are wroth, forgive, Aﬁd those
who answer the call of their Lord and establish worship, and whose affairs
are a matter of counsel, and who spend of what We have bestowed on
them, And those who, when ‘great wrong is done to them, defend
themselves, The guerdon of an ill deed is an ill the like thereof But
whosoever pardoneth and amendeth his wage 1s the affair of Allah. Lo! He
loveth not wrong doers. And whoso defendeth himself after he hath
suffered wrong for such, there is no way (of blame) against them. The way
(of blame) is only against those who oppress mankind, and wrongfu_ll}; rebel
in the earth. For such there is a painful doom. And verily whoso is pgtient

and forgiveth, lo! that, verily, is (of) the steadfast heart of things.”"° -.

Here, the character of the true believers is described. One of their attribufes_ is that
they run all their affairs through their shi#a (mutual consultation). Then, after
describing other characteristics it is mentioned that they support each other 1f they
are wronged. What it simply means is tﬁat they were allowed to coHectivelyfight
the persecutors even though they had hdt yet established “government in a free
land.” Yes, the verses say that to forgive is better but it in no way invalidates
fighting against the persecutors as a last resort. Imagine what would have -been the
case if Muslims were in a considerable numBer and were not allowed to migrate. As

there was no Islamic State at that time, the only option for those who wanted to

30 Qurian, 42:36-43
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defend themselves against persecution would have been to fight against the
persecutors.
It is also worth-mentioning that as sovereignty of state is but an extension of the

1", the concept of self—defensé'of state

concept of freedom and liberty of individua
is also but an extension of the right of self-defense of an individual. '. When
individuals are given the right of sélf—oefense they can, and they should, try to
establish some sort of mechanism for collectively protecting their rights. Thi_s may
in due time convert into what is calleci states’ right of self-defense against exsernal
aggression. | -
Some may say that Prophet Musa (May Allah’s blessings be upon hlm) :md his
followers were not allowed fighting ll the last moment even though they were 1n
a considerable number. But it should be recalled that he initially did not plan to
migrate from Egypt. He tried to organize his followers. The Pharaoh Wanted"to get
rid of the united force of Israelites, once and for all. That is why he followed them
with his military forces and God the Ommpotent drowned them all™ |

It may also be mentioned that although his message was generally accepted by
Israelites he was actually followed only by a small number of youth. This is
testified both by the holy Qur’an™ an_d the Bible™. Though his followers were in
considerable number, the stage where 'setaliation as well as use of force in self-
defense is allowed did not yet reach. Most of them did not find any attraotion 7

independent life where one can worship God without fearing anyone.™

Bt The Muslim Conduct of State, p 71 - o o
¥ For details, see section 5.2, above. : ’

' “But none trusted Moses, save some scions of his people, {and they were) in fear of Pharaoh and
their chiefs, that they would persecute them..Lo! Pharaoh was verily a tyrant in the land, and Lo!
he verily was of the wanton.” (Qur’an, 10:83)

B “They [the elders of Israelites] met with Moses and Aaron, who were waiting for them, as they
came forth from Pharaoh; and they said to them, “The LORD look upon you and judge, because
you have made us offensive in the sight of Pharaoh and his servants, and have put a sword in their
hand to kill us.” (Exodus 5:20-21)

"% “And Moses said unto his péople: Seek help in Allah and endure. Lo! the earth is All.lh s. He
giveth it for an inheritance to whom He will. And lo! the sequel is for those who keep their duty
(uato Him). They said : We suffered hurt before thou camest unto us, and since thou hast come
unto us.” (Qur'an, 7:128-29) When Pharaoh and his forces came near the Israelites, according to the
testimony of the Bible, cried: “Is it because there are no graves for in Egypt that you have taken us
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Moreover, they were not well organized and most of them were not ready to offer

sacrifices for the great cause. Hence, most of them refused to fight even after they

got independence from Pharaoh and were ruled by Miisa (May Allah’s blessiﬁgs be

upon him)."* ._ | .'

Hence, our concluston is that if the prerequisite for the permussibility of th¢ use of

force were fulfilled, Israelites would havé been allowed to fight in self-defense

because they were in considerable number. These prerequisites are:

1) Force should be used as last resort when none of the peaceful options prove
fruitful; |

2) Majority of the people who are tgfgét of persecution should support érmed
struggle; and | -

3) Armed struggle must be in orgaﬁized manner under the command of one
leader. - |

We noted above that our fuqahi’ not only allow use of force but make it

obligatory upon Muslims present temporarily in non-Muslim state to release

children and women of Muslims. Then, of course, it would be ob]igatofyl,.or at

least permissible, for the permanent:"r-esident of non-Muslim state, who are

persecuted and who cannot avail the option of migration, particularly when they

are in considerable number and are well organized.

Conclusion

Muslims present in non-Muslim states as. minority and seeking independence or
internal autonomy can resort to use of force under the doctrine of self-defense after
they fulfill certain prerequisites. These are:

a) That they are persecuted and they 'u;é force as a last resort;

b) That migration is either impossible ér ixhplausible.

away to die in the wilderness> What have you doge to us, in bringing us out of Egypt? Is not this
what we said to you in Egypt, ‘Let us alone and let us serve the Egypuans? For it would have been
better for us to serve the Egyptians than to die in wilderness.” (Exodus 14: 11-12)

B¢ Qur'an 5:20-26 -

0
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This use of force may amount to actual war, in which case they will have to fulfill

the following preconditions as well: | |

1) That they are in considerable numb.cr,ﬂ.or, in the words of Sarakhsi, tﬁéy_ have
mana‘ab; .

2) That majority of the people who. are target of persecution should ﬂsu;.:port
armed struggle; and |

3) That they get organized under the léadership of one leader or commander.

6.4 MODES OF IMPLEMENTING SELF-DETERMINATION

137

As discussed in the first Chapter'™, liberdfion struggle may yield any of these three
results: ' '

1) The establishment of a sovereign and independent State;

2) The free association or integration; ﬁvith an independent State; or

3) The emergence into any other political status freely determiné_:d by a

people. |

This third option is the one we calléd ‘second level self—determinatiéh, which
means internal autonomy and religious'-’freedom What if Muslims succeeded in
achieving ‘first level’ self-determination? Should they form an mdependent state of
their own or should they integrate W1th another Islamic State? What is the

viewpoint of the Shari‘ah in this regard? Herein comes the issue of the legmmacy

of more than one Islamic State.

6.4.1 Multiplicity of Islamic States

It is well known that in the beginning Muslims lived under the authonty of one
ruler. In the caliphate of ‘Ali bin Abi Tahb (May Allah be pleased with hLm) some
of the proviaces did not took the oath of allegiance to him but they never claimed
complete independence, and Amir Mu‘awiyah (May Allah be pleased with him)
never declared himself as Caliph before the death of ‘Ali (May Allah be .plveascd

7 See Section 1.4 of this dissertation.
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with him).*® After his death his son .Hasan (May Allah be pleased with" him)
abandoned caliphate in favor of Mu’iwijah (May Allah be pleased with him) in 41
AH (661 ACE). That year is called “Am al- ]ama ab (the year of commumon)

After the Umayyad dynasty was overthrown in year 132 AH (749 ACE) Abbas1d
dynasty ruled over the Muslim maml:;nd. But in Spain and North Africa Prince
‘Abd al-Rahmian al-Dakhil of the Umayyad clan formed his independent rule. It
was the first instance of the emergen;é:-of two independent Muslim st:itcs._ This
dynasty lasted for several centuries. Tn 640 AH (1243 ACE) the Abbasid caliphate
was abolished in Baghdad but it was re‘s_u_rrected in Egypt in 656 AH (1258: ACE)
where it survived till 912 AH (1506 ACE) Then, the mainland caliphate deyolved
to the Ottomans in 923 AH (1517 .ACE). Another instance was the _Fjétmid
caliphate of Egypt. ‘, | : o
In the meanwhile, the Muslim World was divided into several independgﬁt sfates,
each run by a king or Sultan. But till léﬁer times some sort of unity was there in the
sense that these Sultans used to get certificate from the caliph of Baghdad or later
from the caliph of Istanbul. _

During the 18" and 19" centuries and pér;icularly after World War I alm'o;f all of
the Muslim World came under the domination of Western Colonial PoWérs. It
gradually succeeded in getting independence as a result of liberation struggle,
especially after World War II. In some cases, liberation ‘struggle in I.\/I.u\slim
territories got virulent and people, in fz{ct, fought for independence. Algiérs 1s an
example. Today, there are 60 mdependent Muslim states.”” In some areas, still
liberation struggles are carried on, Wthh may result in increase in number of
Muslim states in future.

Now, what is the status of these sch@ independent Muslim states from the

perspective of the Shari‘ah? Does the Shari‘ah believe in one Islamic State known

138

P% As of 2001, the Organization of Islamic Conference had 57 states as members and 3 (Bosnia-
Herzegovina, Central African Republic and Guyana) as observer. Two “communities” (of Cyprus
and Moro) were given the status of “observer communities”. See, Saad S Khan, ‘Reasserting
International Islam, (Karachi: Oxford Umversxty Press, 2001), Annexure I, p 315
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as dar al-Islam? Or is there any room for several independent sovereign states
within the dar al-Islam? N | .

Abtu Zahrah, the famous Egyptian schoiar, is of the opinion that the. Shari‘ah
envisages that there should be only o_nev caliph and Imam for all of the Muslim
World."* Wahbah al-Zuhayli, his well-known disciple, believes that there is no
violation of the Shari‘ah if there exist more than one Islamic State, providéd that
these states co-operate with each other and implement the Shari‘ah .i.nj_ their
respective territories.”*' He also moves the doctrine of necessity to prove legitimacy
of different restrictions imposed upon Mushms in different Muslim states."* Some
argue that the lack of communication and effective control justified the existence of
several Muslim states at one time.” Dr Hamidullah opines that in the beginning
the jurists denied the legitimacy of moré than one Islamic State but later on with
the appearance of several states they acknowledged their legitimacy.'* |
After analyzing the arguments of these scholars we are of the cons1dered opinion
that Shari‘ah does not give legitimacy to more than one sovereign Islamic State.
The arguments for this opinion are briéﬂy discussed here. |

Islam gave the concept of Universal Brotherhood of Muslims' and the existence of
several sovereign nation states negates this very concept. There are traditions,
which strictly prohibit Muslims from taking any action that divides the’ iuﬁmah
and jama'ah."*® Then, there are several _fraditions that warn Muslims of the dire

consequences of going out of the main body of the #mmab and thereby dividing

0 Al-‘Alagat al-Dawliyab, pp 57-61

! Athar al-Harb, pp 282-85

“21bid., pp 283-84

") Al-‘Alagat al-Dawliyab, p 59

4 The Muslim Conduct of State, pp 75-77

1 Quran, 3:103 '

¢ “The Prophet said: There will be people standmg and inviting at the gates of Hell. Whoever
responds to their call will be thrown into the fire. I said: Messenger of Allah, describe them to us.
He said: All right. They will be a people having the same complexion as ours and speaking our
language. I said: Messenger of Allah, what do you suggest if I happen to live at that time? He said:
You should stay with the main body (al-jamiazah) of the Muslims and their leader. I said: If they
have no (such thing as the) main body and have no leader?> He said: Separate yourself from all these
factions, though you may have to eat the roots of trees (in a jungle) until death comes to you when
you are in this state.” (Bukhiri, Kitab al-Fitan, Hadith no. 6557; Muslim, Kitab al Imérab, Hadxth
no. 3434)
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them.'” Other traditions categorica]ly declare that a Muslim should never take up
arms against Muslims." . |
Then, there are several traditions of the holy Prophet (May Allah’s blessmgs be
upon him), which categorically prohibit allegiance to more than one caliph at a
time. Some even order to kill the perséfl‘who claimed to be caliph after Muslims
promised allegiance to one caliph.™

Finally, there are traditions that strictly prohibit revolt against a ruler even if he
becomes tyrant.’™ It dos not mean that fhey are to be followed in their.'wrbngful
acts as well. Tt has been laid down explicitly that wrongful orders should not be
obeyed but even then revolt is not aﬂqWed. Rather, it is ordered that __Mﬁslims
should criticize wrongful acts and ordel’s of tyrants and should bear all clifficulties

with patience and courage.”

Y “One who defects from obedience [to the ruler] and separates from the main body of the
Muslims—if he dies in that state~will die the death of jahiliyah.” (Bukhari, Kitab al-Fitan, Hadith no.
6531; Muslim, Kitzb al-Imarah, Hadith no. 3436)"

“$ “Whoever carries arms against us, is not from us. ” (Bukhari, Kitab al-Diyat, Haduh no 6366;
Muslim, Kitab al-Iman, Hadith no. 143) o o
¥ “When oath of allegiance has been taken tor two caliphs, kill the one for whom the oar.h was
taken later.” (Muslim, Kitab al-Imarab, Hadith no. 3444) “He who swears allegiance to a Caliph
should give him the pledge of his hand and the sincerity of his heart. He should obey him to the
best of his capacity. If another man comes forward (as a claimant to Caliphate), disputing his
authority, they (the Muslims) should behead the latter.” (Muslim, Kitab al-Imarab, 3431; Nasa’i,
Kitab al-Bay‘ab, Hadith no. 4120; Abt Dawiid, Kitab al-Fitan wa al-malabim, Hadith no. 3707)
=The best of your rulers are those whom you love and who love you, who invoke God's blessings
upon you and you invoke His blessings upon them. And the worst of your rulers are those whom
you hate and who hate you and whom you' curse and who curse you. It was asked (by those
present): Shouldn't we overthrow them with the help of the sword? He said: No, as long as they
establish prayer among you. If you then find anything detestable in them, you should hate their
administration, but do not withdraw yourselves from their obedience.” (Muslim, Kitab al- Imérah,
Hadith no. 3437; Tirmidhi, Kitab al-Fitan, Hadith no. 2190)

! *In the near future there will be rulers and you will like their good deeds and dislike theu' bad
deeds. One who sees through their bad deeds (and tries to prevent their repetition by his hand or
through his speech) is absolved from blame, but-one who hates their bad deeds (in the heart of his
heart, being unable to prevent their recurrence by his hand or his tongue), is (also) safe (so far as
God’s wrath is concerned). But one who approves of their bad deeds and imitates them is spiritually
ruined. People asked (the Prophet): Shouldn't we fight against them? He replied: No, as long as
they say their prayers.” Muslim, Kitab al-Iméirab, Hadith-no. 3435; Aba Dawid, Kitab al-Fitan,
Hadith no. 4133) “The best Jihad in the path of Allzh is (to speak) a word of justice to an oppressive
ruler.” (Tirmidhi, Kitab al-Fitan, Hadith no. 2100; Nasa’i, Kitab al-Bay‘ah, Hadith no. 4138; Aba
Dawid, Kitab al-Malabim, Hadith no. 3781) ' h
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It is pertinent to note that the Shari‘ah envisages the concept of universal collective
slf-defense of the whole ummah. Our fuqaha’ are unanimous in this regard.:?]ii.hﬁd is
deemed a communal obligation (fard kifiyab), which means that if sufficient' (kaf1)
number fulfils it the rest are not required to do it. However, on the basis of explicit
injunctions of Qur'an and Sunnah the jurists have unanimously held that if a
territory of Muslims is under attack it is the duty of the nearest Muslims to help
their brethren and if they do not have sﬁ_fficient power to repel the attack fh'c_: next
Muslims are bound to give support and so on till it becomes obligatory upon every
Mushim (fard ‘ayni) to do whatever he caﬁ do for the defense of the terr_ifory and
rights of ummah. Thus, it becomes a"_ universal obligation on each and -every

individual Muslim.

“Jihad is fard kifayah in times ot_hér than that of nafir (call by government
to its citizen to go for Jihad). But when there is open call (nafir Gmm) 1o
everyone, as when the enerﬁy attacked on a territory of Musli;hs, it

becomes fard ‘ayni and it does not matter whether the ruler who called for

»152

Jihad is a just ruler or a tyrant.

“In such a case, a women should go for Jihad without the permission of her
husband... because in universal obligations (furid a%an) the restriction of

marriage contract does not operate.”'

“Thus, it becomes obligatory 6@ every Muslim of that territory [Aw'h'ich 1s
under attack]. So is the case with those who are nearer to them if those
under direct attack cannot repel the attack, and even if they are not
powerful enough to repel the atfack or they disobey God and show laziness

the obligation is upon those who come next who come next to them, and so

12 Fath al-Quadir, vol. 4, p 28
' Al-Hidizyah, Kitib al-Siyar
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on... till it becomes obligatory upon each and every Muslim in the East and

in the West.”™

Last but not the least, the fuqahd’ unanimously hold that every Muslim b.y:virtue
of his being a Muslim is citizen of Islafni_c State. If an alien non-Muslim; éVCn a
soldier, embraces Islam he automaticaﬂy becomes citizen of Islamic State the
moment he enters dar al-Islam. " Even in the days of rivalry between the Abbasid
caliphate of Baghdad and the Umayyad caliphate of Spain Muslims could easily
cross the borders without the restriéti(_)ns, which were imposed ul;on' non-
Muslims.” They also hold that dar 4l-lslc_im is but one entity despite the fact that
there exist different rulers in different territories.'” |

Hence, we see no room in the Shari‘ah"for the validity of more than one Islamic
State at a time. As far as the argument on the basis of the doctrine of ne.c'.e's“sity 1s
concerned it must be noted that this doctrine is quite restricted 1n its appiiéation in
Shari‘ah as compared to its scope in jcv:o'mmon law."™ So, legitimacy to several
Muslim states on the basis of this doctrine seems to be quite improper. Simﬂarly,
the justification of lack of communiéatipn and effective control does not hold
ground in today’s world. -

In our opinion, the claim of Dr Hamidullah that later jurists gave legitim'a‘cy“to the
existence of more than one Islamic State is also not correct. In fact, the_ﬁ_fuqahﬁ’
never legitimized it. What they did Waé,jﬁst the acceptance of a reality on ground.'

In other words, they gave de facto recognition, and not de jure recognition.™

" Fath al-Qadir, vol. 4, p 28 ‘

1% Sharh al-Siyar al-Kabir, vol. 4, p 319; Btdayab al -Mujtabid, vol. 2, p 305; al-Mughni, vol 8, p 428;
al-Umm, vol. 4, p 191; al-Muballz, vol. 7, p 309 .

1% The Muslim Conduct of State, pp 115-17

1 Thid., p 76

1% See, for a comparative study, Hashim Kamah The Law of Duress in Common Law and. Sban ‘ab,
Islamic Studies.

" Dr Hamidullah himself says: “There has been no difference of opinion among the Mushms as to
the desirability of the institution of a central caliphate except for the insignificant and now almost
extinct sect of Kharijites.” (The Muslim Conduct of State, p 44)
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Hence, it is obligatory upon Muslims to strive for the unity of Muslim World To
give detailed strategy for achieving this goal is beyond the scope of this dissertation.
However, it may be mentioned here that as first step they have to minimi?e ijvithin
Islamic World the tariff and non-tariff restrictions for Muslims. This may weil be a
collective response to the dangers of globalization. Moreover, they have to take
concrete steps for sorting out a viable méghanism for collective self-defense.'®

As far as Muslims struggling for vindication of their right to self-determiné;io’n are
concerned, the option of “free association or integration with an Islam‘ic State”
seems more 1n consonance with the sp:irit of the Shari‘ah than the option of “the
establishment of a sovereign and indepehdent state”. However, if they do 6pt for
complete independence they may do so-and the Shari‘ah would give that entity a de
Jfacto recognition. A ‘ ._ -

One of the effects of this de facto recégnition will be that Muslims in :tl'la_t state
would be prohibited from further d@viding the territory into other indépcndcnt
states. This is what happened with Péikistan. She lost her Eastern Wing m 1971.
This cessation was a violation of the norms of the Shari‘ah, as explained adec. But
once Bangladesh came into being it became obligatory upon Muslims of.tﬁa‘ltv state
to protect it from further division. Another effect of this de facto recognition 1s that
the governmental authorities in Musli;ﬂ‘étates have the same rights and d‘u.ties as

a

the Shari‘ah envisaged for a Muslim ruler.

' They may seek lessons from the integration of Europe. How are they going nearer to the ideal of
a United Europe starting from Benelux and ECSC to EEC and now EU? NATO has been, indeed,
a role mode! for materializing the ideal of collective self-defense.

! See, for further details, Section 6.5.7 below.
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6.5 NON-MUSLIMS SEEKING LIBERATION FROM MUSLIMS

Now, we will briefly discuss the position of non-Muslims who seek liberatiqn from
Islamic State. Does the Shari‘ah recdghi_ze this right for them? Or oﬁc¢ they
became citizens of Islamic State they should always remain so and should_r_.never
seek liberation from it? Can they unilatémlly terminate the contract of d/Jimma/J
and thereby become independent? How if Islamic State wants to termmatc this
contract unilaterally? What are the nghts recognized by the Shari‘ah f01 non-
Muslim citizens of Islamic State? Is there the concept of ‘internal autonomy or
‘second level’ self-determination for them? What are the rights recognized for

belligerents if liberation struggle becomes virulent?

6.5.1 Non-Muslim Citizens of Islatmc State

Non-Muslim citizens of Islamic State may be inhabitants of a land conquered by
Muslims or they may have accepted sm&:reignty of Islamic State by concluding a
treaty with her. Similarly, some 'Qf;' them may have become citizens by
naturalization. | |

We will not go into details of the different modes by which Islamic State aéciuires
territory.'? What we are concerned W1th at the moment is the rights of non-
Muslim population of the conquered la.nd They become citizens of Islam_i'c- State
by virtue of this conquest once Islamic State announces its control over thév Iand, a
necessary consequence of which is the irhplementation of the Shari‘ah thc}é. These
people are called abl-dbimmab or sLniply:dbimmiyin. By virtue of their sfétus as
non-Muslim citizens of Islamic State they are entrusted with some nghts and
obligations. These rights, which the Shan ah gave them, are minimum nghts that
Islamic State must ensure for them.'* Other rights can also be given to them except

those, which are barred by the Shari‘ah such as the right to be head of the state.

' For details, see The Muslim Conduct of State, pp 80-96
'® Amin Ahsan Isltahi, /slami Réyasat, PP 175-220; Mawdudy, al-fibad fi al-Islam pp 275-287 -
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If inhabitants of a territory conclude ;i.treaty with Islamic State and flicrebyﬂ
become its citizens they are called 'm'u-‘ﬁbidin. They may also be termed as
dhimmiyin, and thus, the term dhimm became synonym of non-Muslim citizen of
Islamic State. By virtue of treaty these people may get some additional rights,
which are not normally available to those conquered with force.

When a non-Muslim woman marries _"w'ith a Muslim or non-Muslim cifizcn of
Islamic State she too gets citizenship.'®" Similarly, if a non-Muslim ovefs_t;iys in
Islamic State he is given the option either to accept citizenship and béar the
corresponding responsibilities or leave the State. If he accepts this offer or does not

accept it but still remains in Islamic State he is deemed full-fledged citizen."

6.5.2 Nature of the Contract of Dhlmmah )

Kasani says that the contract of dhimmab is lazim (binding) for Muslirﬁs so that
they cannot unilaterally denounce it under any circumstance. But he also 'sa}'rs that
it is ghayr lazim (non-binding) for non-Mushms ' Does it mean that they can
terminate it unilaterally at any t1me>"’7 In other words, does the Shari‘ah
acknowledge the first level right of self-determmauon for non-Muslims?

Moreover, the fuqaha’ unanimously hold that 1t is contract of perpetual peace,
meaning thereby that Islamic State is bound to protect the dhimmiyin ill the time

they remain its citizens.

' Al-Mabsit, vol. 10, p 84

1 Ibid.

" Bada'i* al-Sanai’i', vol. 7, p 112.

'*" It is pertinent to note here that in Islamic r.heory of contract, a contract may either be unilateral
or bilateral. If it is bilateral it may either be sahip (valid), baril (invalid) or fisid (vitiated). The sabih
contract may either be nafidh (enforceable) or ghayr nafidh (not enforceable at present) The sabih
nafidh contract may either be lazim (binding) or ghayr lazim (non-binding). If it is lazim one party
cannot terminate it without the consent of the other party. Any party may terminate a ghayr lazim
contract any time it wishes without the consent of the other party. For details, see Dr ‘Husayn

Hamid Hassan, al-Madkbal li al-figh al-Islams, pp Dr Muhammad Tahir Manstri, Islamzc Law of
Contact and Business Transactions, pp :
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6.5.3 Rights of Non-Muslim Citizé_ns of Islamic State

A brief description of the rights of no_ﬁ-_Muslim citizens of Islamic State may also
be given here. | .

First of all, they are free from any kind bf religious persecution. They are: free to
practice their religion. That “there is no compulsion in religion” is tthe..basic
Qur’anic dictum.'® Their places of worsh1p will not be destroyed. They are
prohibited from making new places of worship in “Muslim Cities”, as they call ir,
but in other cities they can do so. In the peace treaties concluded WLth -non-
Muslims in classical period the condition of religious freedom was e?qilicitly
mentioned. Thus, the very first pact concluded by the Prophet (May. Allih’s
blessings be upon him) with the inhabitants of Madinah contained the following

stipulations:

“Those Jews who follow us will be helped and will be treated with equality.
No Jews will be wronged. The ¢hemies of the Jews will not be helped...
The Jews have their religion and 4the Muslims have their religion... Those in

alliance with the Jews will be given the same treatment as the Jews. ™ ies

In the treaty concluded by the Prophet (May Allah’s blessings be upon h1m) with

the people of Najran it was menuoned

“No church of theirs will be demolished and no clergyman of theirs will be

turned out. There will be no interruption in their religion until they bring

something new or take usury.””°

" Qurian, 2:256
169

' Abt Dawid, Kitab al-Kharaj wa al-Imarah wa }zl-Fay’, Hadith no. 2644
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In the treaty concluded with the peoplé of al-Hirah during the caliphate of Abu
Bakr by Khalid bin al-Walid (May Allih be pleased with them) the _fqllgiwing

conditions were put:

“Neither a church or monastery will be destroyed nor a fort wh.e‘:rel_ they
used to take refuge in case of attack. They will neither be prohibited from

ringing bells nor from displaying Crosses on Christmas day.”"”!

The same conditions were put in different treaties concluded with non-Muslims
during the caliphate of ‘Umar (May Allih be pleased with him)."” In some treaties
it was explicitly mentioned that non-Muslims “will not be coerced in matters of

religion™"”

or that “they should not be forced to change their religion and they
should not be prohibited from implgxﬁenting their laws in their affairs”".. They
were, however, required to take due care of the timings of prayers of Muélilins and
their religious sentiments.”” It was aisq ‘mentioned in treaties that their traders
were allowed to travel freely within the territories with which Islamic S;aie had
peace treaties.'”® N

They will pay a prescribed amount _of._tax, known as jizyah, to Islamic__'State in
response of which the State will proteé:t.:them from all internal and extern_ai t.hreats.
If they pay it they are not required to fight when Islamic State is under attack.
When they do fight in such a situation the imposition of fizyah tax is waved from
them."” They are not forced to pay mc')r_:e‘ than what they can easily pay. Children,

women, older people and others having reasonable excuse are exempt from this
. . » a

' Kitab al-Kharaj, p 154

Y2 Tbid., p 149 '

1> See, for instance, the text of the treaty concluded with the Christians of Najran. (Zaa’ al -Ma‘ad,
vol. 3, p 53) :

4 Ibid.

' Kitab al-Kbaraj, p 158

76 Thid. :

V7 Al-Mabsiit, vol. 10, p 78-79; Ta'rikbh al-Tabari, vol 5, p 250



tax.””* Moreover, jizyah will not be pa.idb out of the estate of a deceased if he dies
before paying it.'” |

Islamic State is under obligation to protect their life, property and honor."’b If a
Muslim kills a non-Muslim he will be awarded with the same pumshment as that
for killing 2 Muslim.™ Similarly, if a Mushm wasted wine of 2 non-Muslim he is to
pay compensation for that, although if it were of a Muslim no compensation
would be paid.™® N |

In matters pertaining to marriage, divorce, maintenance and inheritance they are
given the right to decide them in accordance with their own customs and laws.™
However, in issues of public law they have to follow the precepts of the Shh?i;ah as
the law of the land. Thus, they cannot s'c.li carrion or wine in public places.™"
There is disagreement among modern gcholars regarding the issue of appointment
of non-Muslims on key posts. Wahbah al-Zuhayli is of the opinion that they ¢an be
appointed on any post once they are awarded citizenship.”® On the other hand,
Sayyid Mawdudi opined that they cannot be appointed on key policy-making posts

for Islamic State is an ideological state and only those persons can be given the task

' 1bid., Kitab al-Kharaj, p 72, 85; Fath al-Qadir, vol. 4, p 327

7 Al-Mabsit, vol. 10, p 81-82 '

1% The Prophet (May Allah’s blessings be upon him) is reported to have said: “Beware, 1f anyone
wrongs a mu @hid, or diminishes his right, or forces him to work beyond his capacity, or takes from
him anything without his consent, I shall plead for him on the Day of Judgment.” (Aba Dawid,
Kitab al-Kharaj wa al-Imarab wa al-Fay’, Hadith no. 2654) In other tradition he is reported to have
said: “Allah has not permitted you to enter ‘the houses of the people of the Book. without
permission, or beat their women, or eat their fruits when they give you that which is meosed on
them.” (Ibid., Hadith no. 2652)

"1 Thus, when a Muslim killed a non-Muslim- the Prophet (May Alldh’s blessings be upon hu:n)
sentenced the murderer to death and said: “I am the best of those who fulfill their promise.” (Al-
Inayah Sharp al-Hidayab, vol. 8, p 256) It is to be noted that this is the view of Hanafis. Others say
that Muslim is not liable to gisas for killing a non-Muslim. He is to pay diyah. We see that the view
of Hanafis is more in consonance with the letter and spirit of the Shari‘ah For details, see Al-Tashri‘
al-Jind’t al-Islams, vol. 2, pp ; Abkam al-Dhimmiyin, pp 25473

" Al-Mabsit, vol. 13, p 37-38; al-Durr al-Mukhtar, vol. 3, p 273. Again, this is the vxewpomt of the
Hanafis. See also al-Mudawwanap, vol. 4, p 418; al-Muballi, vol. 11, p 334

' See, for instance, al-Mabsiit, vol. 5, p 40; al-Mughni, vol. 6, p 613

" They can do so in places other than *Muslim Cities” as is discussed below.

8 Athar al-Harb, pp 725-27
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of policy-making who believe in that ideology in the same way as a communist
cannot be a policy-maker in a capitalistic economy. *
As noted above, those who attain citizenship by virtue of treaty can have

additional rights as well.

6.5.4 Internal Autonomy |
6.5.4.1 Places Other than “Amsar al—Muslir_ﬁin”
Non-Muslims were not allowed to build new places of worship in public Pl_aces in
cities that were called “Amsar al-Muslimin” (the Cities of Muslims), althqt_igh they
could repair the older pla.ces of worshiP.-Similarly, they could not opehly tarry
religious demonstrations in these placeé. In places other than Amsar al-Mi;slimin
they were allowed to build new plaées of worship and openly dem'OJ_.Jstrate
religious zeal and carry on- religious pro’c"éssions. Now, what is meant by Amsar al-
Muslimin? Abu Yusuf has reported the féllowing verdict of ‘Abdullah bin ‘Abbas
(May Allah be pleased with them): o
“As far as the cities, which weré [newly] built by Muslims are cé@{:érned
dbimmiyin do not have the righf to build new churches and mongs;éﬁes, or
ring bills, or drink wine, or maihtéin pegs therein. And those citiéé, which
were built by non-Muslims and conquered by Muslims .md their
inhabitants wowed allegiance to Muslims they are to be dealt thh in
accordance with the treaty concluded with them, and Muslims shall fulfill

their obligations.”""

It means that Amsar al-Muslimin are cities, which are newly built by Muslims. Al-
Kasani gave yet another of its features. He declared that Amsar al—Muﬁlimin are

places where prayers of Jumu'ah and 'fdayn are offered and Ffud#d punishments are

¢ Rights of Non-Muslims in Islamic State, pp 5-8, 34-35. See also, Dr *Abd al-Karim 7ayd in, A/:/enm
al-Dhimmiyin, pp 77-83 :

* Ibid., p 161
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awarded.” It means that these places é;r'ej -specified for Muslims’ religious activities.
That is why non-Muslims are not allowed to openly demonstrate their féﬁgious
symbols and processions as well as build new churches and temples th'e‘re'.’. The
purpose was to avoid any clash befwécn them on religious grounds.j This 1s
umportant from the perspective of harrﬁdny in a pluralistic society. Howéfzer, as
noted above, even in Muslim Cities thé already existing churches and tempie;.wereg
protected and non-Muslims were allbfévgd to fulfill their religious obligations

within their specified places.

6.5.4.2 Replacement and Rehabilitation

Another interesting instance in this regafd is that of replacement of the Chﬁ#tians
of Najran from their original place in tﬁe Najran of Yemen to the Najrin -’of Iraq
by caliph ‘Umar (May Allah be pleased Wi’th him)." This act of ‘Umar (May Allah
be pleased with him) apparently seems w}iélation of the peace treaty with them. But
after going through the earlier sources _owaslamic Law as well as Islamic Histéry we
find 1n 1t yet another instance of ‘second level’ self-determination for non-Mﬁslims
within Islamic State without cbmprom_i'sing the security and integrity bf iﬂamic
State. The facts as appear from original }séurces are briefly described here. .
These people concluded a treaty with the Prophet (May Allih’s blessings .lA)'e-bupon
him) and one of the conditions of the tfeéty was that the protection of Allih and
His Messenger would be available to the m forever, “provided they remaix; allegiant
and fulfill their obligations faithfully”™. After the death of the Prophet (May
Alak’s blessings be upon him) his caliph Aba Bakr (May Allzh be pleased with
him) renewed this treaty and again cafégérica]ly declared that they should ;émain
allegiant and should fulfill their obﬁgations faithfully.” Afterwards b;e>cause of

peace and tranquility under Islamic government they flourished both numerically

" Bada’i‘ al-Sana’i‘, vol. 7 p 114
Y Al-Jibad fi al-Islam pp 318-22
"% Kitab al-Kharij, p 78

" Ibid., p 79
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as well as materially.”® Then, during the caliphate of ‘Umar (May Allsh be 'p-leased.
with him) they got divided in several faétions and started fighting with each other.
Moreover, each faction started giving such information to the central goVé}ﬁment
against the other that would instigate it to ‘take action against that faction.'” ‘Umar
(May Allih be pleased with him) uuually d1d not take it seriously. But later on, he
conceived a threat to the security and integrity of Islamic State. Abu Yusuf gave

the following reason for this:

“He conceived from them a threat of rebellion against Muslims because

they collected horses and weapons.in their territory.”™

It is pertinent to note here that NaJran was a very important city from’ strategxc
point of view. In the north of Najrin was the capital of Islamic State, Hl]az, and
beyond it was the Red Sea on the other side of which was the Christian State of
Abyssinia. There was every reason to 'beh'eve that if not suppressed this»re':lﬁellion
would cause serious problems for Islaniic, State.”” There was yet another_-prbof of
their undermining the authority of the government. They started interest-bearing
transactions' from which they were prohibited in the treaty. This was not just a
violation of the public law of the land and, thus, a denial of the w_rif 6f the
government. More than that this was a declaration of war against Islamic Sfdfe, as it
is well-known that Islamic State had,. already declared war against thbse .A who
indulge in interest-bearing transactions.”. How did ‘Umar (May Allah be’ pleased
with him) cope with this threat? He Ofdered that they should leave their 'plaécs in
the Najran of Yemen and should be settled in the Najran of Iraq. Aba Yusuf has

o

given details of the governmental ordmance in this regard:

% According to Ibn Athir there were 40,000 combatants. (Ta’rikh Ibn Athir, vol. 2, p 112).
9 Futith al-Buldan, p 73

"™ Kitab al-Kharaj, p 80

¥ Al-Jibad fi al-Islam pp 319-22

% Aba Dawid, Kitab al-Kharaj wa al-Imarab wa al -Fay’, Hadith no. 2644

Y Qur'an, 2:279

296



“The officers of Syria and Iraq to whom these people should go shall give
them cultivable lands. This land should be given to them as charity and as a
compensation for the land taken from them in Yemen. No QI];.Q ‘shall
trespass over their rights in thége lands nor shall any one intervene i-q':their
affairs... If someone commits injﬁstice to them it is the duty of every
Muslim present there to help and support them against the w,fon‘gdoer
because they are a people who a;e under our protection. Jizyah 4isi'vg‘raved

from them for two years.”"™

This is just incredible. They were people who were‘preparing for rebellioﬁ':. The
security and integrity of Islamic State was at stake. But it only took such steps as
were necessary for coping with the threat. It took steps for their rehabilitation and
gave them cultivable lands as a compéi;sation for the land taken from them in
Yemen. Moreover, it waved taxes from them for two years. In this way, non-
Muslim citizens were given some sort of self-determination without comprormsmg

the integrity and security of Islamic State.

6.5.4.3 Abl al-Muwada'ah

There is another class of people, which thas a bit different status, and that is '_why we
will deal with them separately. These .are'.people called abl al-muwada‘ab. .A

In some cases, non-Muslims concluded éeace treaty with Muslims withogﬁ ;lbiding
by the public law of Islam like ordinary non-Muslim citizens of Islamic Sfate (abl
al-dhimmab). They offered to pay some amount of tribute so as to sééﬁré for
themselves internal autonomy. Now, What is the status of these people>. Are they
ciuzens of Islamic State and is their terr1tory included in dar al-Islam? Or 1s the1£

status like alien non-Muslims with the exception that Islamic State has certain

obligations regarding them by virtue of the peace treaty?

' Kitab al-Kbaraj, p 79-80
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Indeed, there were some of the fuqahé"'who considered these people as citizens of
Islamic State and their territory as paré of the dar al-Islam.” Others beli'e:\-red that
they were not citizens of Islamic State and their territory was not dar allsla'm
Rather, they gave it the name of dﬁr»él-)nuwﬁda‘ah or dar al-‘ahd.* Sgrékhsi is
worth quoting here: B |
“If a nation from among the aliens (ahl al-harb) offers to conclu:de"peace
treaty (muwada‘ah) with Musi‘ims for a few determined years on the
condition that they will pay soﬁaéfdetermmed amount of kharaj every year
but Islamic Law will not be enforced in their territory Muslims should not
accept it, except when it is Bcfter for Muslims, because by this'kind of
treaty they are neither accepting."tAhe enforcement of Islamic Law _nbr are

they leaving the status of being aliens.”*

Sarakhsi has again pointed to the rcﬂ_ problem. These people cannot become
citizens of Islamic State when they do not accept the enforcement of the pubiic law
of Islam in their territory. But they aré'n:_ot like ordinary aliens because by virtue
of peace treaty they do acquire some rights and privileges. This is the cfux of the
matter. Here, the difference between different spheres of the Shari‘ah explained
earlier may be recalled.* Islamic Staté.é;mnot enforce its writ in their territory.
From the perspective of municipal law, vthv'ese people are aliens and Islamic Sté’te has
no authority to protect their rights in their territory, as it is beyond the f_e;r_itorial
jurisdiction of Islamic State. Similarly, it cannot punish its citizens for crimes

committed in dar al-muwada‘ab. This is why Sarakhsi says:

“By virtue of this peace treaty their status as aliens is not changed as they

did not accept the superiority of Islamic Law. Hence, it is not oBiigatory

' Al-Abkam al-Sultaniyab, p 133

" Al-Mabsitt, vol. 10, p 88

0 Thid.

2 For details see Section 5.1.1.3 of this dissertation.



upon Muslims to support them j[x;vhen they are attacked by another state].
This is the main difference between their status and that of Muslims and ahl
al-dhimmab [citizens of Islamiei State]. Muslim traders are not prehibited
from selling their business commodities to them except weapons.:-,'_ Don’t
you see that after the period prescribed in treaty passes they will egain

become enemies of Islamic Stzlte”’203

In its own territory Islamic State would protect their life and property.

“When such a peace treaty has been concluded and afterwards a Muslim
steals something from them it is' not valid to buy that thing fr_orn him
because they attained protection of life and property [by virtue: of this
treaty]. Aad the property of niuﬁd’miﬂ 1s not owned by occupﬁtiqrr. So,
when the thief does not own it rhen it is 1nvalid to buy it from him. And
what he did [stealth] is treache-r)'r.v Hence, the ruler should punish hrm for
this act, when he knows of it'.f Moreover, there will be instigation on

treachery in buying it from him.”v204

It may be recalled here that the Hanafis have a different ruling if a Mush'nr steals
property of an alien in dar al-harb. They do call it treachery and holds the person
liable in the Hereafter but do not prescnbe any worldly punishment for h1m and
say that if he sells it the courts of Islamic State will hold the sale valid.?

From the perspective of international law, @bl al-muwada‘zh are net like'.o_rd.inary
aliens. By virtue of peace treaty they attain certain rights. 'I;hus, when' some
Muslims attack the territory of ab! al- muwada‘ah and capture their property it is
not valid for Muslims of Islamic State to buy it from them, and if they do buy 1t

Islamic State will invalidate the sale by using governmental authority. “This is

2 Al-Mabsiit, vol. 10, p 88-8 9 and 97
“ Ibid., p 88 _
%% For details see Section 5.1.1.3 of this dissertation.
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because they were in the protectioﬁ of Muslims and if some Muslims give
protection it binds all Muslims.”** But_fh_,is protection is not like the one_ given to
non-Muslim citizens of Islamic State. So, when some other non-Muslims state
attacks on their territory and captures their property it is valid for Muslims of
Islamic State to buy it from them as is the case with ordinary non-Muslims of - dar
al-barb. “This is because by virtue of this peace treaty their status as aliehé: is not
changed.”® | | '_
Sarakhsi has given two important conditions of such a treaty between dar al-Islam
and dar al- muwada'ab: -- .

a) Payment of some tribute by the dbl al-muwada‘ab; and _

b) Temporary nature of this agreeinent although Sarakhsi did not giye é_f;ixed

period meaning thereby that it is left to the #jtthad of Imam.

He explicitly mentioned that the first of these conditions might be waved in some

Casces.

“When an alien nation offers to cenclude peace treaty with Islamic State for
a few years without paying anything the Imam shall see the matter. If he
finds some benefit in this set up‘hfor Muslims, either because of the strong
resisting power of the aliens or for any other reason, he may aeeept\ this
offer. The argument for this is the words of the Exalted: “”And the
Prophet (May Allah’s blessings be upon him) concluded a non-éggression
pact for ten years with the people of Makkah in the year of Hudaybiyah.
This was keeping in view the Lﬁterests of Muslims because there 'W'és the
well-known military alliance between the people of Makkah and those of
Khaybar [which was broken by th1s pact]. Moreover, Imam is appomted to
secure the interests of Muslims, the foremost of which is protecting the

power of Muslims.”®

% Al-Mabsit, vol. 10, p 97
27 Thid.
% 1bid., p 86
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If this condition can be waved in the interest of Muslims can the other condition -
temporary nature of the peace - be also waved on the same basis? Sarakhsi did not
discuss it perhaps because he did not approve of it. But keeping in view the line of
his argument this condition can also be Waved in the interest of Mushms ™ We
have discussed this issue in detail in the previous Chaprer.? B

Shaybani has given yet another possibﬂity, which really is interesting. He admits
the possibility that dar al-muwada‘ah may be under the sovereignty ofv_vanother

state.

“The real factor deciding the nafure of a territory is the authority and
resisting power behind the enforcement of laws. Thus, if the law is that of
muwadiin then with their superiority over others the territory w1ll be dar
al-muwdada‘ah. And if the authonty is of another ruler of another terr[tory
then none of the people of "thi‘s territory will enjoy the benefits of

muwada‘ah.”*!

It means that if this territory is under the authority of another state with which the
peace treaty was not concluded then the people of that territory will not enjoy
peace with Islamic State. This is because those who concluded the treaty did not

really have the authority for that purpose.

6.5.5 Termination of the Contract of Dhimmah
6.5.5.1 By Islamic State | i
When Islamic State terminates the contract of dhimmab for a non-Muslim it means
that it has cancelled his citizenship anel" now it has no obligation for the protection

of his life and property. As noted earlief, the jurists consider that obligations

created by the contract of dbimmab are of permanent nature. Moreover, this

® Wahbah al-Zuhayli has, indeed, made a strong case for waving this condition in contemporary
world. (Athar al-Harb, pp 675-80)

10 Gee Section 5.3.1 of this dissertation.
1 Sharh al-Siyar al-Kabir, vol. 4, p 8
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contract is lazim for Islamic State, w'ilich means that she cannot unﬂéﬁéi‘ﬁl'y
terminate it. Islamic Staté must alwayls'.'fulfill its duty to protect the __life and
property of ahl al-dbimmahb. Similarly, _abl al-dhimmahb must fulfill their obligations
towards Islamic State by virtue of the contract of dhimmah. There, is, Howevéf,
one instance in the classical period, which shows that in certain situations of grave
emergency Islamic State can give mdependence to abl al-dhimmabh. o

During the caliphate of ‘Umar (May Allah be pleased with him) at the t1mc of the
great war with the Romans - the War of Ygrmuk - Muslims had to abandon lots of
territories they had conquered and made their inhabitants ahl al-dbimmab. ~Aba

Yisuf has given details of this event:

“When abl al-dbimmab saw the- good treatment of Muslims and their
fulfillment of pledges their opﬁbsition to the enemies of Muslir.xis"_brgcame
stronger and they willfully supported Muslims against their enemies. Thus,
every city with which Muslims concluded peace treaty appointed some of
its people on collecting information about the Romans andi their
preparation and future pl.mnmg Then, people of all the cities seat their
messengers to the amirs 1ppomted by Abu ‘Ubaydah bin al ].1rr1h on each
city with the message that Romans had collected huge forces the hke of
which were never seen... These.mtelhgencc reports were overwhelmmg.
Abu ‘Ubaydah and Muslims were alarmed. Abu ‘Ubaydah wrote to each of
his amirs in different cities with which he concluded peace treaties and
ordered them to give the peoplq:-‘back what had been collected from them as
Jizyah and kharaj. He wrote to thegp that they should say to the pe‘bpl_é‘:.“\Ve
are giving you back all this revenue because we have come to know that a
huge force is going to attack us and we promised you that we should
protect you. Now as we are- ;iot able to do so, we are giving you this
revenue. But we will not brea’kl the promise we made with you, if Al‘lﬁ‘h
gives us victory.” When they heard this, while the revenue was bemg ngen

to them, they said: ‘May Allah bnng you back for us and give you vu:tory
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over them because if they were there they would not have given us back

M 1
this revenue.’ "

This not only shows the justice and fair-piay on the part of Muslims but also gives
the guidance about the manner of dealing with such extreme circumsténces of
emergency in which Islamic State cannot fulfill its obligation of protecting the life
and property of non-Muslims. It also shows that the contract of dhimma}_} 1s based
on mutual agreement and not on coercion from Islamic State.”! |

This was the case when Islamic State deemed it necessary to release 1tself of the
burden of protecting non-Muslims. What if non-Muslims want to release Islamic
State of the burden of protecting them? In other words, do they‘have the right to

get independence of Islamic State after having become its citizens?

6.5.5.2 By Non-Muslims

If the contract of dhimmab is ghayr lazim for non-Muslims, as noted above, it
means that they can repudiate it any time they want to do so without the consent
of Islamic State. Indeed, our fuqaha’ have declared that the contract of dhimmab is
terminated when 2 non-Muslim joins ab/ al-barb.*" What if abl al-dbimmab refuse
to accept the authority of Islamic State ox}er them in their territory? Woulci'this act
be considered as repudiation of the .eeﬁtract of dhimmah meaning thereby ‘that
they have lost the citizenship of Tstamic Sfate and all rights related therewith? 'Or is
it a crime committed by the citizens of Islamic State whom it should with-under

the law of the land? The jurists differ as to whether or not the contract of dhimmab

2 Kitab al-Kbaraj, pp 149-50 :

** There are certain cases in which our jurists say for compulsorily making a person dhimmi, but
these are exceptional situations. Moreover, even in these cases there is some element of consent
from non-Muslim. For instance, if a non-Muslim overstays in Islamic State the jurists say that he
should be given notice that after a fixed period if he does not go out of Islamic State he shall be
made dbimmi. If he does not go after that period he is made dhimmi because by his overstay after
due notice he gave consent to be citizen of Islamic State.

14 See, for instance, Bada’i* al-Sanai'i', vol. 7, p 112. This, of course, means permanent settlement in
the dar al-harb because abl al-dbzmmab are allowed to go temporarily to dar al-barb for r.he purpose
of trade etc. (Zad al-Ma'ad, vol. 3, p 53)
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is terminated by the crime of baghy "(_rebellion). The matter becomes more
complicated when rebellion is made by':rlon-Mus]ims along with Mus]ims.?"’" '

Majority jurists say that if ah/ al-dbimmab alone rebel their contract of dhz_'mn;zab is
terminated and the Imam has the right to wage war against them.”* Maliki jurists
are of the opinion that if they rebel bcéause they are unjustly treated their contract
of dhimmab is not terminated. Howéve.r, when they rebel without anf iﬁ'jlfstiée
being done to them they lose citizen;s'h_ip.217 Similarly, majority jurists hbld"t‘hat
when they rebel along with some Mushms they lose citizenship except whverll they

218

claim coercion by Muslim rebels. The Hanafis opine that they do not lose
citizenship in this situation and will be punished for the crime of rebellion under
the criminal law of the land.2” The reason they give for a different rule when.ébm’e
of the rebels are Muslims is that they are deemed subordinate to Muslim ;e_Bel? and
as Muslims remain Muslims after rebel zbl al-dhimmab remain ahl al—dbihmah§
This 1s because the contract of dbimmab‘gives the same protection to them as Islam
gives to Muslims.” - .- .
Similarly, when a dbimmi refuses to pay jizyah, or gives humiliating remarks
against Islam or Qur’an, or commits ‘Blasphemy against any of the Prop}.lbetsA(May
Allah be pleased with them), or pefﬁe:cfutes a Muslim to leave his religion, or
commits adultery with a Muslim woman, majority jurists consider that the
contract of dhimmab is terminated, although some of them hold that the contract

is terminated only when it was mentioned in the contract that should avoid such

221 - . . .
acts.” On the other hand, the Hanafis see none of these crimes as repudiation of

> Dr. ‘Abd al-Karim Zaydan, Abkam alDbzmmzyzn wa al-Musta’minin fi Dar al-Islam (Ba.ghdad
Maktabat al-Quds, 1976), pp 235-39

4 Bada’i* al-San’i’, vol. 7, p 113; al-Mughni, vol. 8 p 121; Mugbnz al-Mubtaj, vol. 4, p 128

4 Al-Mudawwanab, vol. 3, p 20-21

2% Al-Mughns, vol. 8, p 121; Mughni al- Mubaz], vol. 4,p 128

2 Al-Mabsiaz, vol. 10, p 128

220 Ibld .

““L Al-Mughni, vol. 8, p 525; Kitab al-Amwal, p 178; Hasbzyﬂr al-Dusuqi, vol. 2, p 188; al- Umm vol 4,
p 109; Mughni al-Mubtaj, vol. 4, p 258 '

304



the contract of dhimmah. They see them as crimes to be punished by the law of the
land.?? | | |

It means that according to the Hanafis thére are only two factors that terminate the
contract of dhimmah, namely, permanenf settlement in dar al-harb (citizenship of
another state) and rebellion against. Islamic State when rebels are all non-
Muslims.2® This view seems more in consonance with the spirit of the Shari‘ah.
Moreover, it is based on the distinction'bgtween theological perspective Qf:law and

municipal and international law of Islam, as explained earlier.

6.5.6 Effects of Termination of th_e} Contract of Dbimmab

What happens if these acts are considered causes of termination of the cé"h‘tArzi’ct‘_:éf
dhimmah and not as mere crimes punishablc by the law of the land? Whéq a don-
Muslim repudiates the contract of dhimmah he is deprived of the proteétidh of
Islamic State. In other words, Islagﬂié State has no responsibility reggfrding
protection of his life and property. AF"r»lon-Muslim enjoys protection of ~I§lamic
State only by virtue of aman or the contract of dhimmabhb. If he neither has amzm
nor the contract of dhimmab he is an- ahen (barbt) whose stay is illegal 1 in Islamic
State. On the other hand, if the contracfc of dhimmah remains intact hc is liable
only for the crime he committed. Thus, if he does not pay jizyab he Will'be liable
only for the amount of jizyah, which will be paid out of his property.?* The rest of
his property will be protected by the State

Should the person whose contract of dbimmab has been terminated be dep'o'.rted or
expelled from Islamic State? Jurists of Shafii and Hanbali schools believe that if the

contract was terminated because of rebellion or other crime punishable with death

# Fath al-Qadir, vol. 4, p 381; al-Kharaj, p 18990 .

> A third factor is also mentioned, namely, embracing Islam. (Bada’i‘ al-Sanai’i’, vol. 7, p 112) But,
of course, this is not a cause of loss of citizenship. '

#* It is worth-mentioning here that according to the Hanafis if person does not pay ]zzyab for
several years he will be liable to pay only for one year. Moreover, they hold that if he dies it will
not be paid out of his property. (Al-Mabsiiz, vol. 10, p 81) Other jurists hold that he will pay for all
the years and if he dies it will be paid out of his estate because they treat jizyah as ‘a‘debt. (A/-
Mughni, vol. 8, p 511; al-Mubadhdbab, vol. 2, p 267)
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the offender should not be deported. As for other crimes they hold that the Imam
has four options about him: death sentence, enslavement, repatriation (for Muslims
in dar al-harb) or deportatibn without anyother punishment. Thus, they treat him

like a person who comes to dar al-Islam without aman.*® Imam al-Shafi‘i says:

“If a non-Muslim sa;ys that I will pay fizyah but will not abide by the law fof
the land] he will be warned and Wﬂl not be fought at that place. It ﬁriﬂ be
said to him: ‘Because you ha\.re_ paid jizyah you are given aman and we
deport you from the territories of Islam.” After he is deported if he is again

captured he will be killed.”?*

According to Imam Malik, if the contraét of dhimmab is terminated the pe’;sori will
be deported from Islamic State after whlch he will be given the same pumshment as
that of an apostate i.e. he will be killed if captured after deportauon

The Hanafis, as noted earlier, hold that the contract of dhimmabh is termmated only
by rebellion or acquiring citizenship of dar al-barb. Thus, for all other acts they
prescribe the same punishment as is there in the Law of the Land. For théA qh;* who
settles 1n dar al-barb they hold that he will be treated like an apostate. So, the
Hanafis and Malikis see repudiation of the contract of dhimmab by a non- Mushm
as resembling apostasy of a Muslim after embracing Islam. However, if an apostate
1s captured he must be sentenced to death, while if a non-Muslim is captured after
deportation he is considered fay’ i.e. pfoperty of Muslims collectively ‘meaning

thereby that he is treated like an ordixi_afy barbi.® As for rebels the Hanafvisv hold

22 Al-Mughni, vol. 8, p 458; Nibayat al-Mubtaj, vol. 7, p 234

¢ Al-Umm, vol. 4, pp 198-99 Some of the Shafi‘ss, like al-Muzani, are of the opinion.that if a
dhimmj refuses to pay jizyab he shall be forced to pay it without being deported. (Sharb al- Ham,
vol. 4, para 27)

% Al-Mudawwanah, vol. 3, p 21 '

*2 Ibid. When a barbi enters Islamic State Wn'.hout aman Abt Hanifah considers him as fay \ while
Abt Yasuf and Muhammad say that he is owned by the one who gets him. The reason of the later
opinion is that they consider him like a mubah (permissible) property and, hence, the one who gets
him becomes his lawful owner. Ab@ Hanifah says the place where he has been found is under the
jurisdiction of Imam and that is why none has authority over him except with his permission.
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that they will be treated in the same manner as ordinary non-Muslim combatants
of dar al-harb.*
It may also be mentioned here that according to majority of jurists if some of non-

Muslims repudiate the contract of dhimmab the rest will not be affected. ™

6.5.7 Rights Acknowledged for Rebels

Some remarks may be given here regardmg the rights the Shan ah acknowledges
for rebels. But let us, first, discuss what does rebellion mean? .

Dr Muhammad Hamidullah says that if opposition to government iejdi'rected
against certain acts of government officials it is insurrection, the punishment for
which belongs to the law of the land- If it is intended to overthrow fhe'rl it is
mutiny. When it grows powerful to the extent of occupying some temtory and
controlling it in defiance of the home government, 1t 1s called rebellion, wh1ch may
convert into civil war if the rebellion _grows to the proportion of a government
equal to the mother government.”! ” |
Now, if the rebels have established their rule over a territory it is called _dﬁr al-
baghy (Rebel Territory) and the Hanafis consider it outside the jurisdlctioh of
Islamic State, which is called dar al-.-'.fadl an antonym of dar al—bagby.”_ZiThus,
culprits of a wrong committed in dar al-baghy cannot be tried in the courts of dar
al-‘adl even if that territory was later on conquered.” |

Dar al-baghy may conclude treaties With other states as well.®* Decisions Aof the
courts of dar al-baghy are generally not reversed even after that terntory 1s

subdued.” Taxes are to be paid Whllc crossmg the borders of dar al- ad/ 10 dar al-

Moreover, a Muslim was able to capture him because of the collective power of all Muslims. (See,
for details, al-Mabsiit, vol. 10, pp 93-94)

2 Sharp al-Siyr al-Kabir, vol. 4, p 164; Fath al-Qadir, vol. 4, p 382. This is the rule when Muslim
rebels do not accompany non-Muslim rebels. If they do the rule is different, as discussed below.

20 Fath al-Qadir, vol. 4, p 253; Mughn al- -Mubtaj, vol. 4, p 258; al-Mughni, vol. 8, p 524

B! The Muslim Conduct of State, pp 167-68

22 Al-Mabsiit, vol. 10, p 130

2 1bid.

24 1bid.

2 Tbid.
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baghy and vice versa.”® Thus, for all practical purposes dar al-baghy is considered
another state. In other words, it is given a de facto recognition.” Sarakhsi was well
aware of the difference between de facto and de jure recognition. So, about de facto

recogaition he says:

“After they got resisting power the authority [of Imam] to impose [hié] writ
on them is terminated pbysicélly. So, their erroneous opinion .will be
considered sufficient to relinqui_Sh from them the liability for compeﬁsation
[for the damage they caused], like the erroneous opinion of ah/ al-bafb after

they embrace Islam.”**

But he negates de jure recognition for them:

“The property captured from them [in war] will be returned to them, as 1t
was not owned because of the..fact that the %smab [legal proteéfi_(_ni] and
ihraz [separation in another sta_fe] of this property was intact. Moreover,
ownership by forceful occupaﬂq’n does not establish unul it 1s c'dmpleted,
which is done by ihraz n a state other thaa that of the person .'jw'h'ése
property is occupied. This [ibré;] is not found between ab! al-‘adl 'aﬁd.;z‘hlfal’-
baghy because [from the perspeétive of law] dar of both the groups is but

one dar.”>’

Because of de facto recognition the mutual loss to life and property caused.'d.ixring a
conflict between dar al-adl and dar al-baghy is 1o be left without 'exécting

punishment and no retaliation is to be made even if the culprits were identified.”*

26 Al-Abkam al-Sultaniyah, p 101

27 The Muslim Conduct of State, pp 168

2% Al-Mabsist, vol. 10, p 128 =

2 Tbid. p 126 | i
#0 Ibid. pp 127-28
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This 1s a treatment quite different from.thsilt of ordinary robbers, highwayménj and
pirates.*! |

All these rights are acknowledged for non-Muslim rebels as well, especially ‘when
they join hands with Muslim rebels.?? It is to be noted here that fuqaha’ trcat":non—
Muslims as rebels only when their territory is surrounded by territér_ies of
Muslims. If they are adjacent to dar al-harb Athey are given the same status as that of
ordinary non-Muslim aliens.”” It means that if they got enough resisting.pda}\é}
their territory is to be treated as dar al—ba}b. Here, it may be reminded that dar al-
barb as seen from the perspective of Municipal Law has a different connqpation
than that of International Law. Froxﬁ'_the aspect of Municipal Law, all of the
territory beyond Islamic State is of one kind in the sense that all of it is oﬁtéide her
jurisdiction. From the aspect of International Law, Islamic State may be bound to a
certain territory by treaty obligations and to other it may not be so. Thi'xs,_reach

will be treated differently from this persp.e.ctive.244

1 1bid. p 136

2 Tbid. p 128, The Muslim Conduct of State, pp175-76

* Bada'i* al-Sand’i’, vol. 7, p 113; Fatawa Tatarkbaniyah, Chapter on Rebels.
4 For details, see section 5.1.1.1 above.
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CONCLthIONs

LEGITIMACY OF ARMED LIBERATION STRUGGLE IN INTERNATIONAL

LAW

Right of Self-determination | _
Right of self-determination is one of thé most fundamental rights of all human
beings recognized by international law and the UN Charter. It is now a rule of jus
cogens. In establishing this right the UN General Assembly played a pivota(l'.AroIe.
By adopting landmark resolutions on tﬁé issue it not only gave legal status to the
right of self-determination but also did a great deal in eradicating the evils of
colonialism. The UN Security Council was relatively less active for the obvious
reason of lack of consensus among the five permanent members. However, it did
play its due role whenever there was a cbnsl_ensus. “ |
Right of self-determination is recognized not only for the people of the colonial or
non-self-governing territories but also for all ‘people’. Modalities of implementing
and enforcing this right, however, diffe_:l‘jn different cases. People living in colonial
or non-self-governing territories have the right to self-determination ~and
independence. They can’ choose other.g.lternatives to complete independéhée as
well. People for whom this right is sj;écifically acknowledged by the Sccﬁfity
Council can exercise it in the same rhannef. People living in federal stdpejs' and
striving for their right to self-determination can achieve total indcpeﬁdence,a
provided they can fulfill the prerequisit:és'of statehood. Their culture and idéﬁtity
must, however, be protected even if thef could not get complete independence.
These are classes of people entitled to the first level’ self-determination. People
living 1n unitary states cannot opt for complete independence. They “have,
however, the right to some sort of ‘secvoﬁdlevel’ self-determination insofar;ls. their
culture and identity must be protecﬁ:d and respected by the governmental

authorities.

310



Armed Liberation Struggle N

Legitimacy of the use of force to vindicate the right of self-determination ;élates

directly to the issues of ‘threat to ‘ the peace’, ‘indirect aggression’ and

‘bumanitarian intervention’. 4

A threat to the peace in the sense this term is used ia Article 39 of the UN C_h_aﬁéf

can arise from the so-called ‘internal’ affairs of a state. A government cannot take

the plea that its atrocities against its citizens are included in its ‘internal’ affair. And

the struggle of those who have thc“r'i‘ght to first level of sclf—dctcrminﬁiion s

certainly not an internal affair of state. Hence, use of force to deprive people of

their right to self-determination is absolutely illegal.

Use of force to vindicate the right of self-determination is legal if the following

three conditions are fulfilled, namely: - |

v That those who resort to the use of force for this purpose must be thqse' ivho
have the right to first level of self—defermination.

v That resort to the use of force can be made only when they are: forcibly
deprived of their right to self—deterr_ﬁination. The same is true of the right to
seek and receive external military sujaport in this regard. |

v That the use of force must be within the constraints of internatiénal' law,
particularly the UN Charter and the Declaration on Principles of Interﬁ_ﬁtional
Law. N

The UN Charter the Declaration on the Principles of International Law .h#s put

some constraints in this regard the most important of which are: T ’

The initial general prohibition of the use of force; '

Pacific settlement of disputes;

vV VY Y

Non-interference in the internal affairs of states; and

Y

Unilateral force to be used only in exceptional circumstances of self-defense and
that too within the constraints of necessity and proportion.
Moreover, there are the restraints of international humanitarian law as well. The

most important of these are:

« TInviolability of civilian and non-combatant population and .property;
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”

» The principle of proportionate use of force; |
» Protection of the wountied sick, ameliOrated and captured combatants; and -

= Restrictions on the means and methods of warfare.

It is the violation of any of these norms that turns liberation struggle into
terrorism. : -

The UN Charter has envisaged a detailed. mechanism for the collective use of foi‘cc.
This system of collective security can be put into motion in case a state commlts an
act of aggression or a breach of the peace or when there is a threat to the peacc
from a state. Hence, where a state forcibly deprives some people from their right to
self-determination it is the duty of the international commuanity to use all neceSSary
measures, including the use of force, to help the oppressed people in V1nd1cat1ng
their right. If the Security Council is blocked by the veto of a permanent mcmber
the mandate should be obtained from.'the General Assembly. Umlateral use of
force on humanitarian grounds is still not legal although international commumty
may retroactively give legitimacy to it in some cases. So, the legitimacy of such
intervention depends upon the assessment and judgment of the mternatlonal
community. If the international commnnity does not recognize it as necessary and
legitimate, it will be termed as an act of :tggression. It may, however, hapoen that
even if the international communit).r":la'ter condemans 1t, the attack m_aj have
brought changes that cannot be reversed. Moreover, states are, more often 'tha‘n
not, guided by interests and not by legal considerations. So, it is quite possible that

the international community may not condemn a naked act of aggression.

Support to Armed Liberation Struggle

Moral and diplomatic support can be 1egally provided even to the people- havmg
the right to second level of self-determination. As far as material support is
concerned, it can be provided by the international community through the
expression of its will in a resolution. of the UN Security Council otheneral
Assembly authorizing the use of force. International law still does not'.a'llow

unilateral use of force even for the suppot't of the people having the right to'first

312



level of self-determination. Such use of force may not amount to interference in the
internal affairs of a state, as it is not an internal issue, but it would violate another
basic principle of international law, na;hely, the general prohibition on the‘t~hreat
or use of force. As for the people having “second level’ right of self-deterr;ﬁn'gtion,
muilitary support to them would amount to interference in the internal affairs of a

state and would constitute the crime of ‘indirect’ aggression.

LEGITIMACY OF ARMED LIBERATION STRUGGLE IN THE SHARi‘AH B e
The Shari‘ah Framework for Rights | |

Islamic Law has its own set up and framework for the enforcement ofhuman
rights, which should be understood. Only then the difference between the
perspective of the Shari‘ah and that of t-hé western legal system can be grasbed; -

From the perspective of Islamic Law, rgx}élation 1s the source of all laws as_iv;'_ell as
rights. Human reason has a subordinat{e.v role 1o play in this regard. Iﬁ- miatter'sn
settled by the Shari‘ah reason has nothing to do. Subjects have to follow the

precepts of the Shari‘ah whether or ﬁo-tj. they understand the hikmah (wisdom)
behind each precept. As far as those matters are concerned where the Shari‘ah is

apparently ‘silent’, reason can be used' ﬁo discover rules in the light o_f'."g'e.neral

principles of the Shariah |

Islamic framework for human rights is structured upon the interplay betw-éc.:n the

maqasid al-Shari‘ab and the different k‘i’vna_s'o.f hugiiq envisaged by the Shari‘ah The

five basic magqasid of the Shari‘ah, in thC-.(?I:‘dCI' of their priority, are:

* The preservation and protection of Dir;

* The preservation and protection of Life;

* The preservation and protection of Family; )

* The preservation and protection of In'teliect,- and

* The preservation and protection of Wealth.

These magasid have two aspects, positive and negative. It is the positive aspect of

these magqasid, which is the source of human rights in Islamic framework.

There are basically three kinds of rights in the Shari‘ah:
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v Rights of Allah (bugiq Allah); _

v Rights of lndividual (bugaq al-'Abd);

v Rights of Individuals collectively or rights of community also known aS rights
of State (bugiiq al-Sultan). |

Sometimes the right of Allah merges with that of individual, which gives rige o a

mixed right. This again is of two kiﬁds; the one in which the right of Allih 1s

predominant and the one in which thé right of individual is predominaﬁt. 'I'hus,

we have four kinds of rights. These are, m the order of priority in case of clash

between two different rights, as follows:

Pure rights of Allah S :

Mixed rights of Allah and individuai where the right of Allah is predoni_igani;

Mixed rights of Allih and individual where the right of individuél 1s

v VY

\%

predominant;

> Rights of State or Commuaity; and

Y

Pure rights of individual. .
For the purpose of settling a dispute the first thing is to determine the r}atﬁre of
rights involved. After that the values 6r magasid will be considered. The .right of
Allh has preference over all other coﬁipéting rights, no matter to which magsad
they belong. Thus, a right of Allah relating to the value of wealth will have
priority over a right of individual in thc'category of life. However, if two ﬁgh't%‘ of
the same kind compete with each other.fﬁen priority is given on the basis of the
five basic values. Thus, where a right of individual clashes with another right of
indtvidual priority will be given according to order within the maqasid. - |
State cannot take away or suspend the. rights guaranteed by the Shari‘ah Islamic
State itself owes certain duties to God. Moreover, “natural” rights can have legal
basis only if they are established either. diréctly by the texts of Qur'an and Sunnah
or through general principles of the Shari‘éh -
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Self-determination within the Shari‘ah I'ramework

Self-determination relates to the value of Din - the highest of the values Hence,
insofar as it is linked to the foremost of rights - the right of Allah - it has priority
over all other rights that relate to values or rights of lower category. Resulta_ntly,
Islamic State is bound to ensure self-determination for its citizens. It ‘c'annot
suspend it on any pretext. Islam bases its claims on arguments. If sorﬁeene is
convinced by these arguments and he _vvarrts to submit to the Will of God he rnay
become a Muslim. If he does not want _ro accept the reality he is not fbrce(l ‘to
accept it. Allah almighty granted every human being the right to choose a religion
and a way of life for him. No one can .tal;e this right. Hence, nobody is allew'ed to
impose a particular faith upon any person even if he is his slave. . |
Right to self-determination in the Sharr ah framework is not confined only to
embracing or rejecting a faith. Rather, 1 it requires ensurmg an envrronme_rlt Where
at least that part of the religion can be practiced without any hindrance, whrch 1s
covered by the doctrine of the rights of Allah (bugiig Allah). Moreover, thlS rlght
of self-determination also encompasses freedom of expression as well as of access to
information. It also necessitates partrcrpauon of each individual, either drrectly or
through his representative, in the decrsro_n—makmg process in the social set’ “up.
Similarly, it becomes obligatory upon Islamic State to punish those who i(i(‘)late
this fundamental right of human beings. This punishment may even take the':fgrm
of military attack against the wrongdoers. |

The institution of slavery was not a part of the scheme of the Shari‘ah It was an
iastitution that pre-existed the advent of the last Prophet (May Allah’s blee,sin'g’s be
upon him). The Shari‘ah tolerated it on‘the basis of the principles of reeiprocity
and necessity. It, however, not only gav:e a detailed scheme for its gradual abolition
but also ensured religious freedom for slaves during the transitional period before
the complete abolition of this institution. The fuqahd® have declared it
unequivocally that ‘original rule in human beings is freedom’. Now, as the world
has reached a consensus on outlawing rhls evil there is no room in the scheme of

the Shari‘ah for this institution.
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The Doctrine of Jihad

Jihad is a tool for the protection or defense of the first of the magasid - 'D_in.*In
other words, the purpose of Jihad is defens_e of Din from all external threaf_-s.-]ihﬁd
becomes obligatory only when the cause of obligation is there. The cause of war
(Gllat al-qital) is mubarabah and not mere kufr. So, Muslims are not alloWed to
wage war against those non-Muslims who do not fight them. Muslims are ebliged
to accept the call for peace. War should be fought only asalast resort.

The doctrine of dar as envisaged by the Hanafx jurists has nothing to do wrch the
doctrine of perpetual war. It was based on the concept of territorial jurisdiction.
All the territory outside Islamic State is one dar, meaning thereby that it is outside
the jurisdiction of Islamic State. From the perspective of Islamic Internationﬂ‘LdW,
this dar is not of just one kind. There may be a state having hostile relatidns with
Islamic State, while some states may have' peace treaties with Islamic State. Then,
some states may neither have a peace treaty with Islamic State nor have hostile
relations with it. Each will be treated differently from the perspective of Islamm
International Law and Municipal Law as well as Theological Law. |

A treaty for perpetual peace with non-Muslims is legitimate if it is concluded in the
interests of Muslims. The conclusion of such a peace treaty does mot mean
suspension of the obligation of Jihad beeduse purpose of Jihad can be achieved by
peaceful means as well. However, Islamic State has the right to denounce the 187104
after giving due notice to the other party if at any time after the conclusion ef the
peace treaty 1t finds strong evidence that the other party is going to comm'i'p breach
of the treaty. Similarly, if the other pa'rtf actually commits breach of a material
condition of the treaty Islamic State may ‘consider that the treaty stands repudiilted.
There are certain acts, which if cornnmitted by the other party, are | deemed
equivalent to repudiation of the treaty,:froni that party. In case of any ambiguity,
however, Islamic State must confirm ffoni authorities of the other state whethe; or
not that state still considers the treaty in force. If that state considers it in force it
will be asked to fulfill its obhganons under the treaty. If that state does not

consider itself bound by the treaty, then Islam1c State need not formally denounce
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the treaty, as the treaty will be considered.t.erminated in this case. Islamic State will

have the right to take steps that it deems necessary for securing its interests, which

may even amount to waging war without formal declaration. However, tht»:re'_may

be cases where the gravity of situation dc;ﬁands a prompt action. In such cja;scs the

formality of confirmation may be suspeﬁdc_:d. |

The ruling of the fuqaha’ about the existence of a state of perpetual war between

Islamic State and non-Muslim states has three foundations: o

¢ Ground realities;

¢ The existence of a state of perpetualfva_r between Islam and kufr; and -

¢ Special law for the holy Prophet (May Allah’s blessings be upon him) under
which his opponents were to be either killed or subjugated. The wars foiigﬁt by
the holy Prophet (May Allah’s blessings be upon him) carried an el_emé.ntﬂof
punishment for his opponents among his immediate addressees. Jihad affér him
has nothing to do with imposing Islaﬁic rule over the opponents. | .'

For Muslims living in Islamic State it is leigatory that they should fight under the

command and authority of the governfnent. This is true even in case of at_ta_ck on

Islamic State, except where the gravity of situation demands a prompt action and

delay till the orders of the government reach is deemed fatal. However, there ;aren

some exceptional situations in which ‘thcy allow Jihad without explicit, and in

some cases even implicit, permission of government.

Muslims Seeking Liberation from Non-Muslims

Those Muslims who live oﬁtside Islamic State are also bound by the precepts of the
Shari‘ah insofar as they will be responsible for violation of any commandfﬂent of
the Shari‘ah before Allih on the Day of judgment. They should, however, observe
the law of the land also. Buvt this should*g’dt amount to violation of the basic ﬁorms
of the Shari‘ah. | |

If Muslims can practice their religion in a non-Muslim state they are legally jallowed
to stay there. Islamic State would initially have no responsibility regarding: the

protection of their rights. If in a certain territory they cannot live in accordance
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with their faith they should migrate fron_i that territory to another suitable_ gfea. If,
however, they are not allowed to migrete, or when they are in coneidemble
number and they strive for their right to self-determination, Islamic State Wdl be
bound to provide them moral, dip]om.at.ic and, if necessary, military and m-.ﬁcrial
support without violating the restrictions ef any treaty obligations.

Muslims living 1n minority in non-Mﬁsliin states should strive to get the right of
religious freedom secured through peaceful means. If they are persecuted and they
are in a microscopic minority the Shari‘ah imposes upon them the duty to migrate
to, or seek support of, Islamic State. If they are in a considerable number they
should strive for some sort of self-determination and seek support of Islamic- State
in this regard. They can resort to the u-sedf force under the doctrine of self-defense
after they fulfill certain the following prerequisites:

* That they are persecuted and they use force as a last resort; and

* That migration to Islamic State is e,ither umpossible or implausible.

This use of force may amount to actuéi %var, in which case they will have.:;tfq fulfill
the following preconditions as well: | ' |

» That they are in considerable numbe;; or, in the words of Sarakhsi, they ihave

mana ‘ab;

Y

That majority of the people who are target of persecution should s.tlippo'rtﬁ
armed struggle; and . E

> That they get organized under the leadership of one leader or commander.
Ideally, there should not be more than one Islamic State at a time. The justification
for multiplicity of Islamic States on the basis of the doctrine of necessity is not well
founded, as this doctrine is quite restrlcted in its application in Shan ah as
compared to its scope in common law Similarly, the justification of lack of
communication and effective control does not hold ground in today’s‘world.
Hence, for Muslims struggling for vindieafion of their right to self—determih.allfion,
the option of “free association or integfat_ion with an Islamic State” seems more m

consonance with the spirit of the Shari‘ah than the option of “the estabhshment of

a sovereign and independent state”. However _if they do opt for complete
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independence they may do so and the Shari‘ah would give that entity a de facio

recogaition.

Non-Muslims Seeking Liberation from Mushms

Non-Muslims living in Islamic State are also given the right of self-deterxflinaiffd-ﬁ.
The Shari‘ah does not consider them"sl'aves’. They are ‘free’ citizens of 'Islamic
State enjoying its protection. Their religi_o'us freedom is guaranteed. Their flaces of
worship are protected. In places other than Amsar al-Muslimin (Musli;h 'Ci‘ties)
they are given more freedom insofar as they are allowed to openly carry rel-i:gi“ous
demonstrations and processions and to build new places of worship. Even m Amsar
al-Muslimin they are allowed to renovate their places of worship and celebrate
religious festivals within their localitY' or places of worship. These rights"'are
ensured even for those non-Muslims Wﬁo are inhabitants of lands conqﬁer;d" by
Muslims. Non-Muslims joining Islamic Sfate after concluding a treaty with it they
may have additional rights by virtue 6f that treaty. There are several modalitiéAs of
providing them internal autonomy or second level of self-determination. - :

The contract of dhimmab is terminated 6ﬂly by rebellion or acquiring citi_zénship
of a non-Muslim state. For all othér criminal acts there will be the same
punishment as is there in the Law of the Land. Non-Muslims are consider(:éd_ rebels
only when their territory is surroundéd by territories of Muslims. If ‘;'h-ey are
adjacent to a non-Muslim state, they are given the same status as that of' &dinary
non-Muslim aliens. Hence, if they got enough resisting power, their territoffshall

be treated as a non-Muslim state.
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APPENDIX I:

ISLAMIC JUS IN BELLO
Instructions of the Prophet (Mey jAl]ih’s blessings be upon hnn) to

Commanders of Troops

“When the Messenger of Allah May Allah’s blessings be upon him)
appointed anyone as leader of an army or detachment he would eséeciélly
exhort him to fear Allah and to' be good to the Muslims who were with
him. He would say: o |
“Fight in the name of Allah and in the cause of Allah. Fight against those
who do not believe in Allah. Fight but do not embezzle the spoils, d.o not
break your pledge, do not mutilate [the dead bodies] and do not kill the
children. When you meet enemies who are polytheists, invite them-tojthree
courses of action. If they respond to any one of these, you also accept 1t and
restrain yourself from doing them any harm. Invite them to [embrace]
Islam. If they respond to you, accept it from them and desist from fighting
against them. Then, invite them to migrate from their lands to the land of
the mubajirs (emigrants) and inch;ji them that, if they do so, they shall have
all the privileges and obligations of the mubajirs. If they refuse to..mijgrate,
tell them that they will have fﬁe '}status of Bedouin Muslims and will be
subjected to the commands of Allih like other Muslims, but they 'viiﬂ not
receive any share from the spoilc' of war or fay’ except when they actually
fight with the Muslims [against the opponents]. If they refuse to accept
Islam, demand from them the jizyah. If they agree to pay, accept it from
them and hold your hand. If they refusc wo pay the jizyab, scck Allih’s help
and fight them.™ - .

' Muslim, Kitab al-fibad wa al-Siyar, Hadith no. 3261; Tirmidhi, Kita@b al-Siyar, Hadith no. 1542;
Abt Dawid, Kitdb al-fibad Hadith no. 2246; Ibn Mijah, Kitab al-Jihad Hadith no. 2848 Ahmad,
Kitab Bagi Musnad al-Ansar, Hadith no. 21900 - :
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Instructions of Abi Bakr (May A]]ah be pleased with hnn) to

Commanders of Troops

“I enjoin upon you ten commands. Remember them:

Do not embezzle. Do not cheat. Do not break trust. Do not mutilate. Do
not kill a child or an old man or a woman. Do not hew down a date-palfﬁ
nor bura it. Do not cut down a frunt tree. Do not slaughter a goat or cow or
camel except for food... May be you will pass near a people who have

secluded themselves in convents; leave them and their seclusion.™

“I enjoin upon you the fear of Allah. Do not disobey. Do not cheat. Do not
show cowardice. Do not destroy churches. Do not inundate palm-trees. Do
not burn cultivation. Do not bleed animals. Do not cut down fruit-trees.

Do not kill old men or children or women...”

? Ta'rikb al-Umam wa al-Muliik, pp 1849-50
* Kanz al-Ummal, vol. 2, p 6261
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APPENDIX II: )
IBN QAYYIM AL-JAWZIYAH ON THE LEGITIMACY OF PEACE

TREATIES FOR UNSPECIFIED PERIOD

“Non-Muslims are either ahl 5afb [oot having any treaty of pcacc":viiith
Islamic State] or ahl ‘ahd [having a peace treaty with Islamic State].. And ahl
al-‘abd are of three kinds: ab!/ al’dbimmah [non-Muslim citizens of Isl'.ifnic
Statel, ahl hudnah [alien non-Mushms having peace treaty W1th Islamic
State] and ah! aman [alien non-Mushms who come temporarily to Islamic
State with its permission]... |

Now, is it allowed for the ruler [of Islamic State] to conclude peace treaty
with non-Muslims absolutely without a fixed time period? ... On this issue,
there are two opinions of the scholars in the School of Ahmad and'c')thcrs:
one that it is not allowed. Al-Slﬁifi‘I opined this at one place and Some of
the followers of Ahmad agreed with him, such as the Qadi in [his .t.'rAeatise]
al-Mujarrad and the Shaykh 'ixvl'qu.l-Mugbni, and they did not menéibn the
other opinion. Second opinion 1s that it is allowed. Al-Shafi‘l has é;cplic'idy
stated this in al-Mukhtasar and some of the followers of Ahmad, suﬁlﬁ' é§ Ibn
Hamadan, mentioned both these opinions. And it is reported from. Aba
Hanifah that it [peace treaty without specified period of time] is not bmdmg
(lazimabh); rather, it is non-bi.uding (ja’izah). So, he gave the authority fo the0
Imim to repudiate it at his will... |

The people who expressed the 'fifsf opinion seem to have considered that
even when it is absolute it is binding and perpetual and, therefore, invalid
by consensus... And the second opinion - which is the right one - _sﬁy-.s_;*that
is permissible to conclude it absc;lutély as well as with specified time period.
So, when it 1s concluded for a spec1f1ed period it is permissible to make it

binding, and if it is made non- bmdmg it 1s still permissible, prov1ded that

due notice of repudiation must be given so as to be on equal terms... And



when it is concluded absolutely,'_'itf is not binding forever. Rather, 1t xﬁa’y be
repudiated at will. .

This is because the general rule is that agreements are concluded m any
manner in which there is a maglébdb, which sometimes is found here ai_id at
others there. Similarly, the cont?acﬂng party has the right to conclude it in
a manner to bind both the partiels:dnd it can conclude it in a non-binding
manner that can be repudiated if there is no legal prohibition, whi.c'_l‘l‘_'is; not
found here. Rather, it is some_fiim_es the dictate of maslabab [to 'c-c;riclﬁde
the treaty in a non-binding manner]... The treaties of the Prophet with non-
Muslims were generally absolute having no specified period of timc ‘and
were non-binding... Then, it is established from Qur'an and awitur
(overwhelming and continuous chains of traditions) that the Prdphét of
Allah denounced the treaties w1th the polytheists after the conquest of
Makkah when Abu Bakr the T.zj-t.lthful led the hajj ritual in thé year 9
[A.H.]. He accompanied ‘Ali with him for this purpose because the
tradition of the Arabs was that."tlvvl_c' leader or a person from his km ‘would
repudiate treaties. o

The verses of al-Bara’ah were revealed in this regard... In this Sﬁmb Allah

the Almighty divided the polﬁhcism into three groups: those having a
treaty for specified period and ‘who did not violate the term§ of the
treaties... Muslims were ordered At_o"abide by the treaty obligations tm‘fhcy
remain so. Second were those who had absolute treaties for unSpe’éificd
period. Muslims were ordered to denounce their treaties and give them a
period of four months after which their lives and property wdﬁid lose
immunity. Third were those th did not have any treaty. If anyA. of'_thcm
wanted to listen to the Word of Allih, he was to be given this opporﬁmity
after which he would be sent to the place where he considered hirﬁ$clf safe.

So, this last group of people was to be fought against without any delay... -
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Now, when it is proved that [in'S.ﬁmb al-Bara’ab) mu‘abidin (people having
treaties) include both of the groﬁp's:‘and that Allah commanded to denounce
the treaties that were not binding [those without time period] and
commanded to abide by the tréaties that were binding [those with ;ﬁeqified
time period], this is additional ew.nfdénce of what Qur’an contemplated. The
Sunnah, the principles of the Shari‘ah and the interests of Islam -fl.lrther

strengthen this opinion. May Allah help us!™

* Abkam Abl al-Dhimmab, vol. 1, pp 336-344
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