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Analogous provision of international, covenants, declaration and documents and

instances of other countries in this regard.
Freedom of expression and advocacy of religious hatred that constitutes

incitement to discrimination, hostility or violence.
1.5 TENTATIVE OUTLINE/CHAPTERIZATION

The study will comprise of an introduction, four chapters and conclusions.

In the introductory part, a legal analysis and background of the problem as well as
legality of this freedom will be given and issues will be identified. Chapter one will
explore the freedom of speech in different prospective and analysis of all international
documents which also preserve this right in full totality. Chapter two will examine and
analyze the arguments regarding the use of this freedom and defamation laws. Chapter
three will look at the freedom of speech in Islamic prospective in relevance to cultural
relativism these chapters will be followed by conclusions where the findings and

recommendations of the study will be recorded in a precise legal language.
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1.6 LITRATURE REVIEW

In the book on the subject “Defining Defamation” the author John Steylen
explained the principes on freedom of expression and protection of reputation.The
principles should neither be taken as forecloser nor as approving restrictions designed to
protect other’s legitimate interest.

The author Harry M. Brackenhas explain the origion of this Doctrine in the book
“Freedom of speech &the words are not deeds " that the positive speech always has some
altristic motives behind rather than ulterior one because the later has only esoteric
interest.freedom of speech is also the one of very significant element of development in
democratic countries.

Shariffudine Pirzada explianed in the book “Fundamental Rights and
Constitutional Remidies in Pakistan” that freedom of speech is indespensible.He
discussed the annex of fundamental personal rights.liberties,and  social
responsibilities. The right of speek freely and promote diversity of ideas and programmes
is one of the chief distinction that set democracies apart from totalitarian regimes.

Keith Dixon in the book “Freedom & Equality” Discusssed the hated speech and
give interpetation of harm to others, no one pretends the actions should be as free as
opinions on the contrary the opinion lose their immunity when the circumstances in
which it made can not justify it properly.

In the Article “Fighting Racism Through Freedom of Expression” by Doctor
Agens Callamard.He said that racism can be caombate throgh respecting freedom of

speech and freedom of expression.The exective director of Article 19 of UDHR explains
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that freedom of expression organizations recognises that freedom of expression is not
absolute and some sphhere are not protected under Art:19 of UDHR and ICCPR and
states are under obligaions to take actions against incitement to racial, annd religious
hatred, as per Art: 20 ICCPR.

“Freedom of speech & media” this book by Simone Chambers, Anne N. Costain
stated that freedom of press and journalist is an ordinary part of the freedom of subjects.
He stated that freedom of speech and expression with regard to media persons and
individual capacity doesn,t restrict to the oral utterence but the freedom of expression to
propagation of ideas through printed medium or in written words.There can therefore be
no doubt that the freedom of press is fundamental right of the freedom of
expressionguranteed to the citizens under constitution of every country.

“Freedom of Speech & Civil Defamation” by James turnor.He is in view that the
extent of civil defamation and its use in the country particularly against the media should
not be understood as an indicator for the quality of media.In many countries the use of
civil defamation is very abusive and an unjustified restriction to the freedom of

expression.

Brenna Coleman in a book “Media Ethics” explained the social responsibility of
anchors to impart true and unbiased reports and information rather than odious, and
frivolous, vexatious. In this model, media ethics is automatic because the press is free to
serve its purpose for the public, as opposed to special interest groups or advertisers.
Another condition of the social responsibility model is that news reporting cannot be
dependent on groups that may encourage bias and unethical practices in exchange for

financial support. The author gave an example of British BBC news and excellent
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and cannot be denied of its implementation, but freedom of speech is more important
than other because it makes us able to express ourselves without worrying that the law is
going to penalize us for our beliefs. It promotes self-actualization“of both imparters and
receivers of the ideas. Freedom of speech refers to the right of the individual to express

his views about matters of interest to him/her.2?

Most people would agree that in an open, democratic society, free speech is
essential. The press, the broadcast media and political opponents must have the freedom
to criticize those in power. It is one of the ways that people in such a society hold their

leaders accountable and expresses their individuality as free citizens.?

1.2 Theories of Freedom of Speech

Richard moon has discussed this right based on two theories.

1. Autonomous

2. Democratic

Freedom of expression does not simply protect individual liberty from state

interference. It protects the individual’s freedom to communicate with others. The right

“Gearon L, “Freedom of Expression and Human Rights” (Brighton:Sussex Academic Press. 2006),129.
The synonymous term freedom of expression is sometimes used to indicate not only freedom of verbal -
speech but any act of seeking, receiving ahd imparting information or ideas, regardless of the medium
used, known in  United States law as  “symbolic  speech”:  available at:
http://en.wikipedia.org/wiki/Freedom_of speech.Last Accessed (24-09-2014).

B Irfan  Ali,“Protecting Freedom of Speech not Rights”, Web.October 20, 2009. Available at.
hitp://www.cssfofum.com.pk/css-compulsory-subjects/english-precis-composition/precis/27962 -
protecting-freedom-expression-not-lies.html Last Accessed (11-12-2013).
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Freedom of expression is the cornerstone of democratic life. Without free speech,
we could not hold the government to account nor could we represent our political views
or expose the wrongdoing of those who represent us. This is why MPs claim an absolute
privilege to make or repeat defamatory remarks in the Parliament. It enables them to air
their constituents’ concerns without the fear of a libel action.® It is by the free exchange
of ideas among citizens about how they should live together and how they should be
governed that we create and sustain the democratic society. So the rights to free
association and expression are scarcely less important than the right to live in peace and

free from want.*

Freedom of expression is essential in enabling democracy to work and public
participation in decision-making. Citizens cannot exercise their right to vote effectively
or take part in public decision-making if they do not have free access to information and
ideas and are not able to express their views freely. Freedom of expression is thus not
only important for individual dignity but also to participation, accountability and
democracy. Violations of freedom of expression often go hand in hand with other
violations, in particular the right to freedom of association and assembly.*! Progress has
been made in recent years in terms of securing respect for the right to freedom of
expression. Efforts have been made to implement this right through specially constructed

regional mechanisms.

e e e

I

3The Report :balancing free speech and reputation by Libel Reform campaign. Available at
http://www.libelreform.org/the-report?start=3 Last Accessed (27-09-2013) .

“49John Desrochers, “Human Rights: Basic Documents, Concept and Perspectives”, (USA:Integral Liberation Press.
2004), Vol.8,263.

41“State of Human Rights in Pakistan”. Repott by Human Rights Commission of Pakistan.(Lahore:Raheem & Son
Publications and Press 2011) , 237.
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2.6.4 Convention on the Elimination of Discrimination against Women

Article: 3 of the convention laid down the principle of freedom of speech and all

fundamental freedoms.”

2.6.5 African Charter on Human and Peoples' Rights

Article 9 of the main African human rights treaty provides for freedom of

expression.

Every individual shall have the right to receive information. Every individual
shall have the right to express and disseminate his opinions within the law. 7*

2.6.6 Council of Europe

The Council of Europe is a regional intergovernmental organization consisting of
45 countries. It aims to defend human rights, parliamentary democracy and the rule of

law. All members of the European Union also belong to the Council of Europe.

2.6.7 European Convention on the Protection of Human Rights and

Fundamental Freedoms

Freedom of expression is protected by article 10 of the European Convention. Everyone
has the right to freedom of thought, conscience and religion, this right includes freedom

to change his religion or belief and freedom, either alone or in community with others

7*Staes of Human Rights in Pakistan.Report by Human Rights Commission of Pakistan.201 ]
7 http://www.achpr.org/instruments/achpr/#a9. Last Accessed (17-05-2013)
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3.3 Legitimate restrictions & limitations

Freedom of

speech

Defamation
Laws

y

Hate Speech

Resolute

Blasphamy 1) Totally ban

Laws 2)Partially ban Restrictions

Most expression is completely harmless and protected under the right to freedom of

expression from interference by the state.

However, seeking receiving and imparting information or ideas includes expression
which few societies could tolerate, such as incitement to murder or the sale of pornography to
children. As a result, freedom of expression is not absolute and can be limited when it conflicts
with other rights. International law declares freedom of expression to be the rule. Limitations are

the exception, permitted only to protect.'®

101 Created by Author: Figure, 1.

'%2Any restrictions on free speech and freedom of expression must be set out in laws that must in turn be clear and
concise so everyone can understand them. People imposing the restrictions (whether they are governments,
employers or anyone else) must be able to demonstrate the need for them, and they must be proportionate.
http://www.amnesty.org.uk/what-free-speech#. VMibruSw_1U .Last Accessed(26-03-2014).
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clutches. ‘Defamation’ live wire’ on which a sensible journalist dreads to tread. He must
be well aware of the various laws relating to the press.'?!
I11. Professional

Journalists have certain professional obligations to shoulder and honor. His basic
responsibility is to disseminate information in all circumstances. The information
provided helps the readers to make up their minds on vital issues and thus shaping their
attitudes. He is expected to have his commitment to his profession and thus must strictly
adhere to accepted professional norms. He should know the limits within which to
operate and must keep his biases at bay. Let news not be distorted or suppressed. One of
the most important responsibilities of a professional journalist is to ensure that in hurry

and hast; accuracy in the language is not sacrificed '

3.7 Defamation laws
3.7.1 Definition of the Terminology

Defamation as “the act of harming the reputation of another by making a false
statement to a third person.”'3*Any intentional false communication, either written or
spoken, that harms a person's reputation; decreases the respect, regard, or confidence in
which a person is held; or induces disparaging, hostile, or disagreeable opinions or

feelings against a person. '3

P'Muhammad Riaz. Raza, Muhammad Wasim. Akbar, “Code of ethics and lmws for media in Pakistan”. Gomal
University D.I.Khan,Pakistan.2006.p:65

"**Hassan M, “Mass Media in Pakistan", (Lahore: Aziz Publishers.2001),154.
'33Black’s Law Dictionary Pocket Edition 183 (2d ed. 2001)

4Collins Matthew, “The Law of Defamation and the Internet”’, (New York: Oxford University Press. 2001), 62.
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3.7.3 There are two types of defamation

1. Oral defamation known as slander e.g. comments or stories told at a meeting or
party.
2.  Published defamation known as libel e.g. a newspaper article or television

broadcast.

Pictures as well as words can be libelous. '’

Anything that injurés a person's reputation can be defamatory. If a comment brings a
person into contempt, disrepute or ridicule, it is liable to be defamatory. An allegation

harms a person’s reputation which. in the opinion of others directly or indirectly either:

lowers his moral or intellectual character or
lowers his character in respect of his caste or calling or his credit or
Causes it to be believed that his body is in a loathsome state, or in a state

generally considered disgraceful.'4

If a person say on television that a building was badly designed. That's libel due
to the imputation that the architect is professionally incompetent, even if he didn't
mention any names. One who sells a book that contains defamatory material. That's

spreading of defamation. The fact is, nearly everyone makes defamatory statements

133 West's Encyclopedia of American Law, edition 2, (The Gale Group. 2008), 36.

140Z afar

Inam, “Defamation Laws in Pakistan”.available at http://zallp.com/defamation.html last accessed

(21-02-2014).

i
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almost every day. Only very rarely does someone use the law of defamation against such

statements.

3.8 Defamation According to Pakistani Law

Defamation Ordinance 2002 covers all matters pertaining to defamation arises in

Pakistan;
Section 3 of the Defamation Ordinance 2002 defines defamation and its forms:

L. Any wrongful act or publication or circulation of a false statement or
representation made orally or in written or visual form which injures the
reputation of a person, tends to lower him in the estimation of others or tends to
reduce him to ridicule, unjust criticism, dislike, contempt or hatred shall be

actionable as defamation. '4!
Defamation is of two forms namely:

(i) Slander and

(i)  Libel

Any false oral statement or representation that amounts to defamation shall be

actionable as slander.

11Defamation Ordinance 2002, Proposed amendments Act no:IX of 2004,
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VI Higher Burdens for Defamation: Public Officials and Figures

:} Our government places a high priority on the public being allowed to speak their
mind about elected officials as well as other public figures. People in the public
eye get less protection from defamatory statements and face a higher burden when

attempting to win a defamation lawsuit. |
When an official is criticized in a false and injurious way for something that relates to
their behavior in office, the official must prove all of the above elements associated with
normal defamation, and must also show that the statement was made with "actual

malice."3?

3.9 Defences to the Defamation Law Suits'>!

If someone sues for defamation, the most common defences are:

L. Truth
N 1. Absolute privilege
II1. Qualified privilege
IV. Fair comment
V. Responsible communication on matters of public interest

1% Ameen. Rana, “Defamation law:The basis.available at http:/injury.findlaw.com/torts-and-personal-
injuries/defamation-law-the-basics.html.last accessed, 02-05-2014

151Smolla Rodney A, “Law of Defamation” Ed:2" (California: West Group. 1999), 56.

84

W







AN A

W

4, Fair comment

We all are free to comment even harshly about issues of public interest, as long as
our comments are honest statements of opinion, based on fact, and not malicious. For
example, a newspaper columnist may write that a Member of Parliament (an MP) says he
supports equality and equal rights, but he opposes homo-sex marriages. The columnist
writes that the MP is hypocritical. If the MP sues the columnist for defamation, the
columnist has the defence of fair comment. Media articles that accurately report what was
said at public meetings are also privileged, unless the meeting was not of public concern

and the report was not for public benefit.

. Responsible communication on matters of public interest

Even where a statement of fact on a matter of public concern has been shown to
be false, defamation defendants should benefit from a defence of ‘reasonable
publication’. This defence applies, as its name suggests, if it was reasonable for a person
in the position of the defendant to have disseminated the material in the manner and form

he or she did.!"?

A rule of this type is necessary to protect the ability of the media to carry out their
task of informing the public effectively. When an important news story is developing,
journalists cannot always-wait until they are completely sure that every fact made
available to them is correct before publishing or broadcasting the story. Even the best

journalists make honest mistakes; to leave them open to punishment for every false

!52Muhammad Naeem, “Scope and Appication Of Law of Tort in Pakistan, (diss:1991). University of the
Punjab.Department of law.
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CHAPTER NO: 4

FREE SPEECH IN ISLAM: REVIEW OF
BLASPHEMY LAWS WITH REFERENCE TO
CULTURE RELATIVISM
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4.1 INTRODUCTION

The previous two chapters of thesis gave a very extensive overlook of fundamental

freedoms and importance of them in carrying out other human rights. When we discuss-

Freedom of speech we cannot pay any heed to Freedom of religion because, this right is
very closely related to the former.'®® In other words we can take it as an upshot of
Freedom of speech. Freedom of opinion refers to man’s total freedom of creed and
thinking, as well as his freedom of declaring and expressing his point of view peacefully

without using a weapon. ¢!

The right to Freedom of speech is universally accepted right by means of some

162 this right is also guaranteed in

reasonable restrictions depend upon circumstances,
Islam and teaching of Prophet (PBUH).But right to freedom of religion is not universally
accepted it is cultural relative right depends upon the culture, morals, ethics and norms of
every society.!*Cultural relativism wrongly claims that each culture has its own diverse
but equally valid mode of perception, thought, and choice. Cultural relativism, the

opposite of the idea that moral truth is universal and there is no such thing as absolute

right and wrong.

1°Commentary to the Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms.
July 2012

6! Ahmed Mansoor, ”Freedom of Opinion in islam”. http://www.ahl-
alquran.com/English/show_article.php?main_id=123 Last Accessed (07-08-2014).

'’Mirza Muhammad Yousaf, Faqiha Abbas, * Exploring Journalism”, ( Lahore.:A-One Press2011),156.
'*Shemeem Burney Abbas, “Pakistan’s Blasphemy Laws: From Islamic Empires to the Taliban”, (United

States of Americ:.University of Texas Press.2011), 187.
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"If it had been the Lord's Will, they would all have believed, all who are
on earth will though then compel mankind, against their will, to
believe"!7 ‘

Allah also revealed:

"Let there be no compulsion in religion: truth stands out clear from error."'”

4.1.2. Denunciation of Religions on the Basis of Free speech:

(Restrictive Speech)

Islam is a religion of peace and harmony. This is reason that Islam does not
advocate the absolute fee speech which becomes the rationale to bring chaos and disorder
in society. It also prevents hate speech on the account to preserve the religious values and
human sentiments.!”®

The companions of the Prophets (PBUH) explicitly disagreed with each other on
various aspects of Islamic rules. The Caliph Harun al-Rashid provided financial
incentives for anyone who would teach, learn, spread or debate issues of the Deen. Islam
has given the Muslims the right to express their opinions, even if they contradict the
opinions of the ruler or that of the majority of the Muslims. It has made it mandatory

upon the Muslims to articulate their opinions and criticize the ruler if he abuses his

authority by ordering something that displeases Allah.

1"SurahYunus: 99.Translation of Holy Quran by Sheikh Abdul Aziz Al Ahmed

' Al-Bagarah 2: 256.Translation of Holy Quran by Sheikh Abdul Aziz Al Ahmed

'76 Nina Shea. An Anti-Blasphemy Measure Laid to Rest, National Review (March 31,2011)
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Establishment and protection of religion is pre requisite under Article 20 of the
Constitution and its importance is further strengthened by Article 233 '*2. These
imperative articles cannot be suspended in any situation even in the case of emergency. '3

4.3.1 Islamic Provisions of Constitution of Pakistan 1973

It was noted while studying Islamic traditions that the word Hurrayat al ra’ay
(Freedom of thought) and Hurrayat al Qawl (Freedom to express) are alternative
concept. Islam is the State religion of Pakistan according to the Article 2 of the
Constitution of Pakistan. According to Article 2A the Objective Resolution became a
substantive part of the Constitution that provides that Sovereignty is bestowed to Allah
Almighty. Article 227(1) proclaims that the entire active laws should be brought in
compliance with the commands of Islam and sources of Shariah. Article 62 requires the

members of Parliament not to violate the laws of Islam.'%

4.3.2 Cases of Blasphemy in Pakistan

The Pakistan Penal Code prohibits blasphemy against any recognized religion,

providing penalties ranging from a fine to death'®s, From 1987 to 2014 over 1300 people

182Nothing contained in Articles 15, 16, 17, 18, 19, and 24 shall, while a proclamation of Emergency is in force,
restrict the power of the State as defined in Article 7 to make any law or take any executive action which it
would, but for the provisions in the said Articles, be competent to make or to take, but any law so made shall, to
the extent of the incompetency, cease to have effect, and shall be deemed to have been repealed, at the time when
the Proclamation is revoked or has ceased to be in force.

"#Umbreen Iqbal, “Mobile TV:Need for Legal and Regulatory Reforms in Pakistan”. (Diss:2012).Faculty of shariah
&Law.(International Islamic University Islamabad), 73.

'®Those who are accused of blasphemy may be subject to harassment, threats, and attacks. Police, lawyers, and
judges may also be subject to harassment, threats, and attacks when blasphemy is an issue. Those accused of
blasphemy are subject to immediate incarceration, and most accused are denied bail to forestall mob violence. It
is common for those accused of blasphemy to be put in solitary confinement for their protection from other
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not be a call for introducing freedom of speech but a call for introducing the Islamic

Shariah which enshrines the right to speech among many other rights.
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7. Journalists may need to form their own regulatory bodies to ensure responsible

journalism and greater respect for professional ethics.
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