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ABSTRACT

Violence against Women is a global issue and it exists almost in every part of

the wodd. Nature of violence may vary from place to place but by and large it is

practiced everywhere in the world. The exact data cannot be obtained as what

percentage it exists due to the nature of the problem. ln some countries like Pakistan

and lndia it is considered extremely private matter and no one is allowed to interfere

and question this issue including the state agencies such as bureau of statistics'

Similarly in developed countries the presumption is that the issue is not actually at

alarming level rather the focus of media and civil society organizations have made

this issue vocal.

The thesis studies the situation of violence against women from different

perspectives. After examining the prevalenl situation including statistical data on

cases of violence against women, it discusses the legal regime of Pakistan in detail'

Then, it discusses lslamic perspective on the issue, particularly the discourse on the

concept of Nust ooz (disobedience). Finally it discusses the lntemational treaties and

some examples of the other countries that enacted laws to prevent violence in their

respective countries.

The thesis concludes that the situation of violence against women needs to be

dealt more seriously by the govemment itsetf. One can hardly lind ownership of

Govemment institution on the issue rather the ultimate effort is to escape from such

cases. Hence, professionally trained people, such as doctors, police personnel and

.iudges should come up with concerted and comprehensive effort to deal this issue in

more appropriate manner
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INTRODUCTION

The most prevalent problem of the society which exists almost everywhere in

the world is domestic violence. Domeslic violence is a vasl term which includes

violence in difierent forms such as physical, sexual, emolional, psychological and

economic. Domestic violence can be defined as;

Violence perpetrated by intimate parlners and olher family members, and

manifested through: Physical abuse such as slapping, beating, arm iwisting,

stabbing, strangling, burning' choking, kicking, threals with an object or

weapon, and murder. lt also includes traditional pradices harmlul to women

such as female genital mutilation and wife inheritance (lhe practice ot passing

a widou and her property, to her &ad husband's broihe4 l

The scope of dellnition is vast' it is not only mnfned to the ill-treatment by

spouses but also it includes those evil practices which exist in society violating the

rights of females. The defnition suggests that deliberate criminal inlentions are

behind such kind of violent acts. The discussion here will be confined to the violence

against women which is a kind of domestic violence.

Looking in to he history of violence against women we find that it was

deemed to be the birth right ot a male. However With the awareness of society and

the stability of political and economic status of females across lhe world, it has been

recognized as social issue. Afrer the establishment of United Nations, the

I 
United NalioB Children's Fund, lnno(F'nli Oigetti. Oomostic Vblonco Againsl Wonen And Gitts

htp://www.unacef-irc.oro./oublicatondodl/dioest66.odt Last Acc6sed 08/1 0/201'l



international community as a whole agreed to eradicate this social evil, for an

instance, The general assemble ot the United Nations on 23'd December 1993

passed a declaration and defined violence against women as; 'any act of gender-

based violence that results in, or is lakely to result in, physical, sexual or

psychological harm or sutbring to women, including threats of such acts, coercion or

arbitrary deprivation of liberty, wheher occuning in pubtic or in private lite " 2

The growing intolerance among the people is one of the reasons of violence

against women. lt has been observed thai this issue exists even in developed

countries like United States and Britain and also in underdeveloped countries like

Pakistan and lndia. ln this shrdy we will be studying lhe violence against women

generally and the efiorts that have been made so for, for its prevention.

Pakistan is underdeveloped country, whete there are many challenges; one of

the major challenges is discrimination against women. Although the law of the land

has guaranteed the rights of women, for example the constitution states, 'All citizens

are equal before law and are entited to equal protection of law There shall be no

discrimination on the basis of sex alone.'3 As mentioned in the constitution, the ights

of women are equal to that of men but in reality the situation is contrary to what has

been given in law.

There ate some national and lntemational organizations which keep eye on

the situation of violence against women in Pakistan. One such organization working

in Pakistan is Aurat Foundation. According to their report,'the number ot reporls ot

' The United Nalions Declara{]on on Elimination of Mdence againsl Women 1 gg3,Arlicle I
I consliMion ot Pakistran 1973.Article 25.



violence against rvomen in 2OOB was 7571 and in 2011 it was 8,539'.1 Thus the

passing yEaB has obserrred increase in r€ports of violence against women.

Despite being signatory to the lntemational Conventions, Pakistran has yet

been unable to control thE deteriorating sitJal,on of violence against women' The

Parliament effotts for legislating fut rights of women has not b€en proved truittul so

ior. There is a need to furher study thE matbr so that Yv3 get an idea as what needs

b be done furtEr in this field. What laws are equired to Pre\rent this social evil? And

also how lhe cunent laws can be made morB efiedive so thal violence against

wom6n is Prevented?

'A!r.t Found.lio.r, Ber'/(,nd Donid vblen.F .gafrrd won.F,n y Pgkq'n A qud attue, revbw otr

/Ei,oiiii a-"u"rt" til""tbad, Aural ArUkr0ot and lnbEretion s.rvbe Footd'toi, 2013)'2



CHAPTER-I

SITUATION OF VIOLENCE AGAINST WOMEN IN PAKISTAN

ln this chapter the overall situation of violence against women in Pakistan is

discussed in detail. Pakistan did not have established any mechanism where data on

this topic is consolidated at any level. The only source available is the one which is

also refened iere is that of media reports. Here the reports of national and

intemational organizalions on situalion of violence against women in Pakistan is

discussed in detail.

The chapter has three sections: in the first section the discussion is aboul lhe

term domestic violence and violence against women in specific. The second section

discusses the overall situation of violence against women in Pakistan based on

statistical evidence. The final part of the chapter discusses various forms oI violence

against women in our society and among those the most prevalent forms of violence

such as honor killings, acid throwing and buming, forced marriages and rape are

discussed.

1.1 Domestic Violence .nd Violence agairct Women

The most prevalent problem of the society which exists almost everywhere in

the world is domestic violence. Domestic violence is a vast term which includes

violence in different forms such as physical, sexual, emotional, psychological and

economic. Domestic violence can be defned as;

Viobnce perpetrated by intimate partners and other family members' and

manifesled through: Physical abuse such as slapping, beating' arm twisling,

4



stabbing, strangling, buming, choking, kicking, ihreats with an object or

weapon, and murder. lt also includss traditional prac{ices hamful to women

such as female genital mutihtion and wife inheritance (lhe praclice ot passing

a widow, and her property, to her dead husband's brother).s

The scope of definition is vast, it is not only confined to the ill-treatrnent by

spouses but also it includes those evil practic€s which exist in society violating the

rights of females. The delinition also suggests that deliberate criminal intentions are

behind such kind of violent acts. The discussion here in this chapter will be confined

to the violence against women which is one of the kinds of domestic violence

Looking in to the history of violence against women we find that it was

deemed to be the birth right of a male. However With the awareness of society and

the stability of political and economic slatus of females across the world, it has been

recognized as social issue. Afrer he establishment of United Nations' the

intemational community agreed to eradicate this social evil, for an instance' The

general assemble of the United Nalions on 23d December 1993 passed a

declaration and defined violence against women as; "any act of gender-based

violence that results in, or is likely to result in, physical, sexual or psychological harm

or suffering to women, including threats of such acts, coercion or arbitrary

deprivation of liberty, whether occuning in pubtic or in private life " 6

5 Unrted Nations Children's Fund, lnno@nti Digesti- Domeslic Violenco Against wonen Ancl Gitis'

htto //www.unllef-irc.oto/oubhcationyodf/dioesl6e Ddt Lasl Acaessad 08i/'10/2014 
.

ffi; u"it d Natons Dectaration orl e,timination of Violence againsl women 1993, Artcle 1'



1.2 Situation of Violence again3t women in Pakiatan

Pakistan is underdeveloped country and beside many other challenges; one

of the major challenges is discrimination against women- Although the law of the

land has guaranteed the rights of women, for example the constitution states, 'All

citizens are equal betore law and are entitled to equal protection of law. There shall

be no discrimination on the basis of sex alone'7 As mentioned in the constitution, the

rights of women are equal to that of men but in practice the situation is contrary to

what has been given in law.

There are some national and lnternational organizalions which keep eye on

the situation of violence against women in Pakistan. The Human Rights Watch has

highlighted in its reports the ditferent torms of violence which exists in Pakistan lt

states that;

Women in Pakistan face the threat oI multiple forms of violence, including

sexual violence by family members, strangers, and stale agents: domestic

abuse, including spousal murder and being bumed, disfigured with acid,

beaten, and threatened; ritual honor killings: and custodial abuse and torture'3

According to the latest report of Human Rights Commission of Pakistan, the

ratio of suicides by women has increased in 2012 from the previous years, it says,"

According to media reports, out of 1,976 persons who committed suicide in 2012

7 
Constitution of lslamic Republic of Pakistan 1973 Micle 25.

attrman Riohts Wat;h. Crine or Custon? Vidence againsl Women

Pal,star,h[o./ivu/w hrw.oro/reoorts/1999/oakistan/Pakhlrnl_06.hlm: Last accessed 13/10/201'/t



across the country 626 women. Of the 873 persons who tried to lake their own lives

but failed 382 were women.'e

1.2.1 Statistical Data on Violsncs against Women

Similarly another national organization by the name of Aurat Foundation in its

annual report has given statistical data of cases of ditferent forms of violence based

on media reports. ln its astonishing report regarding the violence against women, it is

pertinent to mention that violence against women exists in every part of the country'

According to the report the following Statistical data was presented in its fourth

annual report on violence against women.

Number ot cases of vAW in Palistan during
January and Decsmber 2OO9 to January and December 201'l

categories of
Crime

Peicentagc
lncrea!crdecr6ase

in VAw caass
bena,een 2910-2011

4.57%

9.68%

25.51%

19.75%

26.57Vo

-10.88%

48.65%

Year
2008

Year
2009

Year
20t0

Yoar
2011

Grand
Totat

Abduclio.V
Kidnapping

Murder

Domestic
Vlolence

Suicide

Honor Kllling

Rape/Gang
Rape

sexual Assault

178/.

1422

281

175

778

172

'1987

1384

608

683

604

928

274

22.

1436

486

633

557

928

74

2089

1575

6t0

758

705

827

110

8096

5817

1985

2673

2v1

3461

630

e Human Rights Commission of Pakistan, State ol Hunan Rights in 2012' lhno htco'
web. oro/hrcow;b/wp-contenupdf/arlar1 Oe. odo Last accessed I I 1/03/201 5



Catogorios ot
Crimo

Year
2008

Year
2009

Yoar
20i0

Y6ar
2011

Grand
Toial

158

r78

7319

32,658

Percsntago
lncrealerdecrBaae

ln VAW ca!e!
botwoen 201 0-20'l t

37.SYo

-23.68%

13.420k

8.719o10

Acid Throwing

Buming

Miscellaneous

Total

29

6t

'1970

7571

53

50

1977

8tt8

32

38

1580

am

44

29

1792

&*|9

The stalstical data shows that the situation ot Violence againsl Women in

recent past years remained almosl same. There has been increase or slighter

decrease in cases.

The aclual number of cases cannot be accessed due to absence of any

centralizedmechanismforcolleclionofdatainthisregard;thestatisticaldatais

based on electronic and print media reports. The cases of Violence against women

are less often reported due to several reasons the foremost among them is cultural

constraints. Another reason is the situation of law and order in the country which has

diverted he attention of law makeG and pressure groups towards that issue and

thus problems related to women violence, are less highlighted'

1.2.2 Complex Legal Procoduro and Socisl ConstrainB

Social Constraints and complex legal procedures are also contributing to

discouraging masses from reporting the violent cases against women' According to

observation in report of Human Righb Commission of Pakistan the incidents of

violence against women is less reported than the real number of cases; it staies:

to Aurat Foundatbn. Beyohd Donhl viien@ agains! women in Pakistan A quahtal^te rcview ol

dffi;;;ilii;fi;0"0, erraipuutiotion "io 
lnrormation service Foundalion' 2013)'47



lncidenls of domestic violence seemed to have increased in the Punjab

province or perhaps were more adequately reporled, while Sindh showed a

downward trend and cases in Balochistian remained lgrgely unmonitored and

unreported. Parts of Khyber Pakhtunkhwa remained under threat of religious

militancy and the state of Afghan refugees, parlicularly lhe condition of

women, was inadequately monitored.ll

The social norms of the people in Pakisian do not allow the family matters to

be disclosed in ftont of strangers which also includes state agencies' lt is considered

that women shall bear all kind of problems she faces in her home. These cultural and

social values which bear positive aspecls also have some negative impacts,

especially in cases of violence againsl women. For lnstance it is considered highly

immoral for women to report to police against her domestic problems According to

human Rights watch;

Comprehensive siudies on domestic violence indicate thal domestic violence

is a struclural .alher than causal problem. lt is lhe structure ol the family thai

leads to or legitimizes the acts, emotions or phenomenon that are identified

as the 'causes" of domeslic violence under the qausal analysis This family

structure is a "struclure ihal is minored and conlirmed in the struclure of

society, \,{hich condones the oppression of women and tolerates male

11 Human Rights Commission of Pakislan, Slalo ol Hunan Righls -in -Pakistan 
2011' hto,]/nrcg'

web.;;publi;ation/boouannual_reDort_201 1_enolish/ : LEst accessed 05/06/2013



violence as one of the instrumenls in lhe perpetuation ol this power

balance.'12

According to the study of Human Rights Watch it has been observed that the

state agencies have never taken the issue ol violence against women seriously All

the state actors which are involved in handling this matter, lack professionalism and

they do not believe in the reality of its existence.The police from very beginning do

not take the cases reported seriously and treat the person who reports to them with

suspicion, that the person who came to the police must have some benelits in

alleging other person. The investigations by the police in most of the cases are not

up to the standard and this misguides the courts in such matter' The report of

Human Rights Watch states that all state actors such as police, judiciary or the

doctors to whom the cases are refened, never believes in the seriousness of the

matter and thus the women seeking reliet gets nothing at the end According to

Human Rights Watch RePort;

From the initial lodging of complaints until the final resolulion ot cases'

women seeking redress for sexual and other assault regularly confront law

enforcernent institutions and ofiicials with hoslile, or at best indiffetenl'

atlitudes to their complaints. Police, prosecutors, judges, and doctots denied

that sexual and domestic violence were critical problems for women and

asserted that the @curence of such crimes was precluded by Pakistani

social and religious norms. Officials even lailed consistently to acknowledge

"Human Rights walch, crine ot custom? Violence against. - - 
y::nen

piirstaii,trtto.rffi.r'rw.oriireoorts/ts9 : Last accessed 13/10/2014

10



ihe criminal status ot domestic violence, instead dismissing it as a lamily

matef' not serious enough to be handled by the criminaljuslbe system r3

According to report there have been a numerous cases ot rape and sexual

assault, but due to certain reasons such cases do not gain attention of the

concerned authoritjes. The Human Rights Watch and other organizations criticize the

procedure for collecbon of eYidences in such cases. ln Apnl, 20'11 the verdict ot

Supreme Court was highly criticized in Mukhtara Mai Case by civil societies and

human rights activists where Supreme Court acquitted five accused out of six for

lacking evidence. ln a report of Human Rights Watch as regard to the collection of

evidences its states that;

The cunent procedures for obtaining medical evidence in assaull cases'

particularty in cases of sexual assaull of women, are woefully inadequate'

neither ensuring thal perpetraiors are convicted nor providing women with

appropr'late lrealrnent. other baniers encountered by women viclims of

violence who attempt to navigate the criminal justice system include

inveterale and widespread bias against them and their cases' official

incompetence and conuption at all levels, systemic lack of professionalism

and administrative inefficiency.la

The overall system is to be blamed for increase in cases of domestic violence

across the country. The lawmakers are nol the sole responsible for the happening of

honour killings but all the state agencies enforcing the laws are responsible' from

"Human Rights watch, Ctino ol Custom? Vblence asan:1,^,^!v:!en
paliit'ir,trtto,iffi.h*.or.viioo,tJi gdsloari"tanlp"rhmFoo'tttm: Lasl accessed 13/08/20'14

"i;;;; --f,-,ght" u.,.kn c.,r,e or custom2 violence aga'nst wo.men

P;;;;;,hno:;;;;;.hrw.;;;;oortJlgds/oakistan/Pakhtnl-o6 htn: Last accessed 31/1212013
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taking of eyidence till the trial and courl procedure is so complex that person has to

lose a lot before being compensated for the wrong done to them.

1.3Typ€ of Violence agsinst women

There are different types of violence reported against women However mosl

common of them are the Honor Killings, Acid Throwing and Buming, Forced

Marriages and Rape. Here each oflhe topic shall be discussed in detail

1.3.1 Honor Killings

The Asian Commission on Human Rights in its report has highlighted the

crime of honour killings as follows;

Hundreds of women are killed every year tor alleged misdemeanors such as

aduhery, marrying without the famiv,s consenl, premarital sex or having

been raped. According to the Adviser to lhe Prime Minister on Women

Development, Ms Neelofar Bakhtiar, as many as 913 women had been killed

in 'honout- relaled crimes' in the country during the year 2003 with 638 cases

of honour crime co.nmitled in Sindh, 463 in Punjab' 120 in the North West

Frontier Province and 40 in Balochistan But many incidents are not reported

in the newspapers and the vast majority of the victims come fiom rural

areas.15

ln order to punish the perpetrators involved in heinous crime of Honor

killings, the parliament amended the Pakistan Penal Code by passing criminal

law (amendment) act in 2OO4 which introduced punishments for those

15 Asian Commission on Human Righls, Co'fro'li'g -Honour 
Killngs 2004'

hllojiw!;.countercunenl6.oro/hr_achr291 004. htm Last acces3ed' I 9/1 1/201 3
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offences canied out in pretext of honour. The wrong interpretation of religion

in some cases and social pressure in most cases leads to happening of such

crimes. The number of cases reported to police and law enforcing agencies

are less than lhose cases which are not reported. Oespite existence ol laws

the govemment has so lor completely failed to control honour crimes in the

country. lnstead it has been observed that number of cases is increased with

time. ln its latest report lhe Human Rights Commission of Pakistan has

highlighted the honour crimes in such manner,

According to media monitoring by HRCP' as many as 913 girls and women

were killed in the name o, honour in 20'12. These included at leasl 99 minor

girls. The number of vic{ims ol lhese atlacks was believed to be higher than

the figures suggested because ot gaPs in rePorting Out of the 913 vklims of

honour killings, at least 604 were killed afier being accused ol having illicit

relations with men, ofien without any prool: 191 were killed because they had

marded accotding to theit own choice and against their tamilies' wishesl6

ll has been observed that in cases of honour killings particularly' and in

domestic violence generally, the perpetrators are the close relatives ot the victims

The Human Rights Commission of Pakistan stales in its annual report;

The perpetrators o, these cdmes wete usually close relatives ln 202 cas€8 il

was brothers oI the viclim, in 71 cases the Iather, in 209 the husband' in 61

'5 Human Righls Commission of Pakistan. Slate of Human R9hts in PakMon.2-011'173 W!fu@
*"olrJrrui"*ioinoou"-rir-,"*n-zor r-"nol"ru Last ecce$ed 0t06/2013

13



in-lgws, and in 138 cases other close relatives of the viclim. Ot the victims, at

least 16 were raped and 13 gang-rap€d before being killed'7

It is very unfortunate to fnd the women treated in such manner' The obvious

reason is ineffeclive laws to counter the crime and provide adequaie relief to the

victims and punish the culptits. lt happens in most cases that women are brutally

killed or disgraced withoul even giving her opportunity to clarify the allegalions on

her. The number mentioned in the report is only those which are either reported or

got accessed by media. There are a large number of cases wllere lhe cases are not

even reported to the concemed authorities.

According to news report the cases of honour killings reported this year ie'

2013 were higher in number than the previous year, 'The number of reported honour

killings in the city during 2O'13 was 17 while it was 10 during the previous yea/18' The

report indicates that the crime of honour killings has been increased by 70 percent

from the previous year. The situation of lslamabad is not different in perspective of

age of the victim and involvement of family members in commission of honour

killings, 'most of the victims are below 25 years and killed by their iamily members'10'

Police has successfully managed to anest the accused in maiority of the cases but

due to lack of effec{ive legislation the accused were set tree by the courts' 'Police

anested '13 accused in 2013 and submitted their challans in courts' showing 76

percent detection rate'. The iudicial system rarely relies on scientific methods ot

investigation and considers them as additional evidence; cannot convict lhe accused

'7 tuio. 122.

r! 
Muhammad FaisalAli. Stale lo h conptainant in Honou Killings' D.Nfi oecember 12t' 2013'

't tbid.
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solely on scientific method of investigation. The only solution to prevent these

heinous crimes is to prescribed separale procedure for these crimes and State

should solely pursue the matter where the victims could assist the state and lhe

accuse do not get bail solely upon reconciliation with the victims' family.

1.3,2 Acld Throwing and Buming

Acid throwing and buming is among the cruelest forms of domestic violence

that happens across the country. ln Acid throwing cases il has been witnessed that it

do not only cause physical damage but it has a catrastrophic effect on victims' life lt

causes serious body harms such as loss of eyes, limbs corrosion of organs or

infectious diseases such as septicemia and gangrene One of the impacts of lhese

incidents is that viclims suffer isolation in the society The year wise cases of acid

throwing and buming is reflected in the annual report of aurat foundation as follows'

Categorie
toI

Crlme

Year
2008

Year
2009

Y6ar
2010

Yeai
2011

Percentage
Grand lncrcase/dsqrca!9in
Total VAW cases betwgsn

2010-2011

Ackl
Thrcwing

Buming

32

38

53

50

2S

61

158

174

11

29

37.5%

-23-68%b

& Au€t Foundalion, Beyond Denial vblenca agaias! woman in Pakistan A qualitaliva review of

d;;;;;do-ni;iiJtam;bad, Aurat Publication e;d lnformalion seNice Foundation' 2013)' 47'
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The statistical data shows that acid throwing and buming crimes remains

almost in same number over the pasl years. The continuous existence of Acid crime

compelled the lawmakers to amend Pakistan Penal Code and provide punishment

for those involved in this act. ln order to avoid complications in terminology the law

used conosive substance which includes Acid material and any other material

having similar effect. ln acid throwing cases the perpetrators in majority cases are

close relative of the victim. There are numerous cases where the women are

become victim from the hands of their own family members on several claims The

Asian Commission on Human Rights has highlighted a few cases of Acid incidents

as follows,

1. Shehnaz was bumed with acid by a rglative due to a lamilial dispute five

years ago. Shehnaz has undergone plastic surgery '10 times lo try to

recover fiom her scars.

At the age of five Najaf was bumed by her Iather while she was sleeping'

apparently because he didn't want to have another gid in the family As a

resuh of the buming Najaf became blind and afrer being abandoned by

both her parents she now lives with relatives. She has undergone plastic

surgery around 15limes to try to recover from her scars'

Zainab was burned on her tace with acid thrown by a boy whom she

rejected for marriage five years ago. She has undergone plastic surgery

several times to try to recover lrom her scaE.21

There are number of cases where children have become victims as result of

collateral damage in acid burn cases. From the view point of victims, the existing

2' Asaan commissbn on Human Rights, conlronling Honour Ki ings 20u'
httpl,'www countercurrents.oro/hr-ach291 OM.htm Lest acc$sed: I 9/ 1 1/201 3
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criminal system does not ofier them adequate relief. From the reporting stage tillthe

trial and convictiofl, the victims have to face a lot of hurdles even before establishing

their case.

The Convictions rate of perpetrators has been significantly increased in the

recenl past years. Media reports indicate conviction rate is almost three times more

in 2Ol2 than lhe previous years. According to Newspaper report' 'Statistics are

patchy but Valerie Khan Yusu2ai, chair of the Pakistan branch of the Acid Survivors

Foundation, says the conviction rate rose from an average of six percent before the

amendment to 18 Pe rclJnl.n 2012' 22

However this is not

governmental organization

eradicaie this social evil.

eradicating this social eYil.

end of the story, it needs further attention from

serious steps need to be taken to completely

effective implementation of the laws can help in

the

and

The

1.3.3 Forced Mar ages

Forced Marriages is one of the forms of domestic violence in Pakistan There

are number of cases where women are married against their will and without getting

their consent prior to such maniage. There are ptaces where families consider it

insult to ask girls about their opinion in matters relating to maniages According to

Human Rights Commission of Pakistan Report on lorced maniages it states that 'As

many forced maniages went unnoticed and unreported, exact figures were not easily

available, but reporls suggested that in just lhe month of January about 338 cases of

??Tough lsw sees acid convict/.)n ftte tiple in Pakist ,,, Dawn' April 16m,2013
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forced maniages took place in 3l districls across Pakisian'.23 The situation may be

only understood where we study the child mariage from Human Rights Perspective

and lslamic Perspective and also the laws which deals with child maniages.

According to ihe Human Rights Commission of Pakistar,

A teport by United Nations PoPulation Fund (UNFPA)' tilled 'Marrying too

Young: End Child Maniage', noted that ihe number ofchild matriages was on

the rEe globally and might increase by 14 percent if the trends Persisted.

According lo the repo.t, South Asia had the highest prevalence of child

maniages al 45 percenl. ln Pakisian, the reporl said that about 5,000 new

cases of obstelric fistula occuned every year, with young gids

dispro@rtionately afiecried due to eatv prsgnanqf'

The legal perspective of the child maniage needs to be studied in detail The

intemational Human Rights in ib different insfumenls speak about child mariage

According to CEDAW c.nvention, 'The betrothal and the maniage of a child shall

have no legal effect, and all necessary action, including legislation, shall be taken to

specify a minimum age for maniage and to make the registration of maniages in an

offcial registty compulsory'.25 Similarly in Convention on Rights of Child 1979

establishes the age of child as, 'A child means every human being below the age of

eighteen years unless, under the law applicable to the child, majority is attained

eadiei.26

4 Human Righ$ commB3ion of Pakblan, stale ol Hunan Rigbls in PakMan 2011.1n ' hfulfntco'
web ordoubl-icaton/book/annual'reoon'201 1'enolbh/ : La3t acc$3ed 05/06/2013
- tbid. 192.

'?s Adcre 16 (2), CEDAW 1979
6 Artcte 1. cAR.
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Poverty plays a central role in causing and perpetuating early maniage Poor

countriesandfamiliesoftenhavefewresourcestosupporthealthyalternativesfor

girls, such as schooling. lt is usually assumed that maniage may lurn lhe life ol their

girls in to better one. But it is not the case. Those people remained poor for the rest

oftheirlives.childrenfaceresponsibilitiesatthestagewheretheyarenotmentally

and physically ready for it, moreover it is observed ihat children who marry at early

stage usually leave their education and experience many medical comptications

such as mental stress etc.

Child marriage can also result in bonded labour or enstavement' commercial

sexual exploitation and violence against the viclims' Because they cannot

abstain from sex or insist on condom use, child brides are often exposed to

such serious heahh risks as premature pregnancy' sexualty transmined

infections and, increasingly, hV/AidS' Parents may consent to child

maniages out of economic necessity 2T

ln early child marriages usually they are expected to perlorm all duties which

are supposed to be performed by adult family members They are not usually given

right to choose work for themselves rather it is imposed upon them' so it is

nonetheless but enslavement Husbands force them for sex which causes serious

problems to their health. They are usually not aware of medical complications which

results in premature pregnancy and other kinds of infections This is one of the

reasons of growing hiv/Aids across the globe'

'?7 
unded Nations l ematonal children's Emergency Fund' Eady Maffiage ct"7d spouses'(Florence

Italy, lnnocenli Research Center, March 2001) 19
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1.3.4 Rape

Among the social evils one of the problems which are reportedly increased

from time to lime is the crime of Rape. Rape or forced adultery like other domestic

crimes exists in an alarming situation but it faces the same problem as the other

domestic crimes i.e. like the vicums becomes again victim of lhe society and law

enforcing agencies for reporting of such crimes. lt is a common perception among

the society and particularly in law enforcement agencies that the victim ol Rape is

not entirely innocent and it is always believed that the victim may either have

provoked the perpetrator for commission of act or the consent of the victim would

have broughi such situation.

The unfo(unate dilemma of Pakistan is that despite existence of laws for

Rape, il cannot be effectively implemented for social reasons and lack of

professionalism by law enforcing agencies. The annual Report of Aurat Foundation

reflects the existence of Rape and Gang rape as follow,

Categories of Year
crime 2008

Percentage
lncrease/dgcreaaeG-r1n9 in vAw casesloEl between 2o1o-

2011
3461 -10.8%'6Rape/GangRape 78 928

Yeal
2009

Yeal
2010

-928

Ygar
2011

82i

Thus over the period of time the crime of rape and gang rape remained there'

' Au.at Foundation. Annual Repon 2011' Last accessed-... 05/02013:

r,np,lrffi"r.",g.p#6itiw%2oR;ports%2oANo%2oPR/violence%20Againsl%2owomen%204n
nual%20Reporf/620201 1.Pdf
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lnstead of blaming the culprit the society point their fingers towards the victim lt is

believed in our society that women who becomes victim of Rape deserves no more

respectable place in ihe society. According to the news report by Express Tribune

the victim of Rape becomes viclim of society again when the perpetrator is not

brought to face justice in the society,

While rve do have names for other perpetratots ol crimes like qaatil' chor or

daku: we don'l have a definite word in Urdu for a rapisl We do not even have

a proper lrord tot the rcl ot rape. We use words like izzat lut gai (losl her

honour) and Daaghi ho gai (stained) or mote lyrical phrases like kali patang

(tom kite) and sheeshe me baal aa gaya (a stained glass) Allthese phrases

rerer lo the rvoman who was ftlpd, sho{ing hor we are conditioned to

reinforce ths patriarchal cruelty of blaming the viclim whilsi shielding the

rapist iom any r$ponsibility for the crime More re@nt terms like zina bil

iaba, (adultery by force) do not apily describe the crime'?e

It has been observed that society blames women lor happening of rape'

People all around the society believe that women must have provoked the

perpetrator for commission of Rape. lt is always women who is said to have brought

the day on her, by walking alone or wearing cloths which provokes men for

commission of crime like rape.

It is astonishing to know that rape cases which have been registered in

lslamabad alone in last fve years are 103, and not a single accused has been

convicted. This was revealed in senate when a senalor raised the issue' according to

E SEeed. Fauzta, 'The words de3cobing 'rape': Blaming the victm' shleldrng the raprsl'' The Express

T;;;:' ;j;';1, ,611] trtto ntritunJ.com ovsto'visTzeenhe-woro3-desdtlrno'raoettamino'tte'
victim-shieldino-the raDisu
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neri6: 'The govemment on Thu6day stunned the senators by infotming them lhat

out of fle 103 ]ape cases registered in lslamabad dudng lhe last five years' not a

sirEle accus€d has been convicted's. The legislalion, prosecution, @urts and

society are equally responsible ior the exisience of crime in our society' One of the

TV leporb repolted that the number of raPe cases in 2012 were 75'16

These kind o, cases are also common in other Parts of ttle world as wsll As

dis(rlssed here above the only sourcs available ior data on this topic in Pakistan is

thal of media reports. lt is very important for go,emment to take initiative lo compile

data from all sources such as Police, jdiciary, hospihls etc so thal everyons can

have a clear Picture of the situation This aPproach on part of trle govemment will

strengthen the decision making Process at every level and to choose the 
'ight

dkeclion ior its control.

s warin, Amlr, 'lo3 rapc ca3€9: zeto coovicdon sh'nt s€iabl! , Da"n' oecemb!' l3o' 2o,t3

22



CHAPTER 2

PAKISTANI LEGAL REGIME ON WOMEN RIGHTS

Pakistan being a responsible member of the intemalional community has

taken various steps for protection of its citizens by means of legislation beside their

implementation. lf we study the legal regime on pro women laws in Pakistani legal

sysiem one can understand thai the country has adopted sevetal laws that are

exclusively for protection of women. The civil and criminal laws have been adopted

from time to time to ensure equal rights to women and also to provide them safe and

secule environment for living.

ln this chapter which starts with historical background on pro-women laws: it

also discusses the cunent legal system in detail The major discussion in this

chapter is about criminal laws that have been adopted by the parliament from time to

time to eliminate eYil practices of the society The discussion of child maniages is

also very important and its shari'ah peGpective which has been discussed in detail'

Besidediscussiononcivilandcriminallawsonthetopic'thechapterendswith

discussion on other relevant pro-women laws.

2.1 Pakistani Legal Regime on women Rights

Pakistan is underdeveloped country where its people belong from different

culture and religions; here one can found extremely diversified practices of cultures '

ln Pakistan although Muslims are in ma.iority but while framing the laws' due regard

is kept in mind to satisfy people belonging to different sects of Muslims Unlike the

neighbor country lndia, Pakistan has not legislated on the issue of women rights

exhaustively, howeYer the issue is not ignored altogether and one can find laws are



made from time to time to implement and protect the rights of women effectively The

study of this chapter will help in understanding what steps have been iaken so for to

counter the problem of violence against women.

2.2 Hbtory of Lsgislation on tights of women

The issue of women right was addressed through different legislation before

partition of sukontinent, however this did not help in greater exend to solve the

problems faced by women. Beside many social evil practices against women' the

most common among them was; the inadequate treatment during the marriage and

deprivalion from enjoyment of their due share in property to which they were entitled'

Before the partition, the Muslims were in minority but still a large number of

populations were affected due to absence of adequate legislation for the protection

ot their rights. Here in this chapter the discussion wilt be confined to the different

laws made for ihe protection of rights of women.

2.2.1 before Partltlon till 1950

Prior to Partition of suEcontinent, different laws were made io counter the

problems faced by Muslims in their daily lives, which particularly involved issues

related to Marriage and DiYorce. ln order to counter those issues we find different

laws were made like. Muslim Personal Law (Shariat) Application Act 193731 which

31The Muslim Personal law was lhe demand of the Muslims ofthe British lndia which were governed

bv c;sioma law. The customary law has deprived women trom thef dght of propeiy to which they

;#;iit;,;il l;;i;iaw rtrrs trev ae,iranaed for legislation in thisrcgard rhe largesl Muslim

i"iiqiou" ooav, r"riat ,r-ubmer-Hind supported the call and thus the The Mll3lim Personal law

(Sh;dao Applicalion Act was adopted in tg37
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was applicable to the whole of lndia except in the Province of N.W.F P Similarly the

act regulatng mariage and divorce matlers was Dissolution of Muslim Mariage Act

1939.

The Muslim Personal Law (Shanat) Application Act 1937 exclude matters

related to agricultural land. The customs relating to inheriiance of agricultural land by

the male heirs, excluding females continued. This resulted in deprivation of large

number of iemales of their tegitimate share as prescribed under lslamic Law Thus

the purpose ot Act to provide relief was ultimately failed and there was need to

amend the ac1. ln 1948 another act The West Puniab Muslim Personal Law (Shariat)

Application Act was enacted. The scope of ttre act covered questions regarding

succession including Agricultural Land. A similar Amendment was introduced by the

Muslim Personal Law (Sindh) Amendment Act 1950.

2.2.2 from 1955 tlll Date

ln the Era of Field Martial Ayub Khan a seven member commission32 was

appointed in '1955 to resolve tire issues related to family particularly with legal

aspecls of matrimonial matters. ln the light ot recommendations of the commission

the then President Field Martal Ayub Khan, promulgaled the Ordinance named as

Muslim Family Laws Ordinance 1961. The Ordinance in the light of the

32The govemment formed commi3sion on 4n of August 1955 on mamage.and family lav's-consisting

of gevin memOers. ne commi$ion was a$igned the ta3k lo rePort that whelher the exisling l'ws
ii*-*o,nen a otace in societv accoding to lee;hing3 of lslam? The commission was asked io repori

il;;#;;,il;; .sistrari'on oi ."it"g"" and divorces' Also The mochanism ror etercis€ ol

iirorce ana edeblishminl of specral courta dealing exp€dtously wllh cas€s aff6ctng women s nghl'

il;;il;;;;"d ir,il,iipott on l".lrne-19s6. it 
'3 

imporlant to mention that repod included

fie dissenlinq noie ot Ehtisham ul Haq Thanwi. tl€mber ot lhe commB3'on'
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recommendation submilted by the commission esiablished separate family courts

which had jurisdiction to exclusiYely deal with issues related to family matters which

were previously dealt by the Civil Courts.

ln 1964 The Family Court Act was enacted which aamed to shortened and

simplified the legal proceedings ot the family court to provide speedy justice' lt was

amended in 1971 and then later in 2002. Similarly in 1962 the West Pakistan Muslim

Personal Law (Shariat) Appiication Act33 was enacted. The enactment of West

Pakistan Muslim Peconal Law (Shariat) Application act was milestone in the history

of legislatjon for the rights ot Muslim women which gave the right to the Muslim

women to inherit their property as prescribed by the principles of Sharia and the act

also included the principles governing the matters related to gifts prescribed by

lslamic Law.

2.3 violence against Women and Pakistani law

The Law of Pakistan in general ensures the rights of women to be protecied

from any kind of discrimination on the basis of gender' Moreover to control physical

abuse and emotional torture; different kind of laws have been enacted by the

pariiament. The Pakistani Law can broadly be classified in to three categories

1. Constitutional Provisions on women rights

2. Family Laws

3the W."t p"ti"t n Urslim Personal Law (Shariat) APPhcation Act establrshecl that' All.the cusioms

and usages in quesljons regading succession lwhetier lesbte or rntestale)' :ryi:l!-ropttiv "f
er"r"","uaroutjf, ,"m"g",-diro,6, do*e., 

"doption, 
guardianship' minority' legitmacy or baslardy'

t .,t" l.etations. l.itts. teq;es, qifrs' religious usages or nstilutrons' including waqJs' trusts and trust

DoD;dres, the rule of de;Eion shallbe Muslim PersonalLaw where the panies are Musrms'
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3. Criminal Law related with protection ot women rights

2.3.'l constitutional Provision3 on womon right3

Constitution which is a sacred document not only as a principle guide of the

nation but it also defines and establishes the roles and responsibilities of the state

run machinery. The constitution of Pakistan 1973 establishes as principle of Policy

that steps shalt be taken to enable the Muslims of Pakistan to order their lives,

individually and collectively in accordance with the fundamental principles of lslam

According to constitution, 'All citizens ar€ equal before law and are entitled to equal

protection of law. There shall be no discrimination on the basis of sex alone's Thus

constitution protects the rights of each individual and prohibits

discrimination.similarly the constitution says, 'No citizen otherwise qualified for

appointment in the service of Pakistan shall be discriminated against in respect of

any such appointrnent on the ground only of sex'35 The purpose of principle of policy

in constitution is to establish the guidelines for the tuture and it declares that ! 'here

appointments are made in ciYil services; the criteria shall be merit and not the

gender.

As regard to the protection of women rights other than the social lile the

constitution says, lhe state shall protect the marrjage, the family' the mother 'The

state shall, [ensure] that women are not employed in vocations unsuited to their

sex'.36The protection of women and the institution is the sole responsibility of State'

as it has been established under the aforementioned clause ol the constitution'

r Arlicle 25, Constilutjon o, lslamic Republic of Pakistan 1973
- Anicte 22, ttio
$ nrticle 37. tua
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Moreover keeping in view he social norms, the law prohibits working of women in

places where there is likelihood of violation of their honor and dignity which includes

the possibility of sexual exploitation.However the women of different age faces

serious problems in their daily lives and the cases of crime committed against them

are increasing day by day. This indicates nol only non-serious attitude of govemment

machinery lo control the crimes committed against the women folk but also empathy

of male dominated society towards this matter.

2.4 Family Lawg

2./t.l Dhsolution of Mu3lim Maniage Act 1939

The dissoluton of Muslim Maniage act provides different grounds for the

dissolution of matriage of a Muslim Woman. The act proYides almost all grounds

provided by lslam for dissolution of mariage tor a Muslim woman through court

decree. These grounds such as the imprisonment of husband for more than seven

yearli or in cases where the whereabouts of the husband is not known for more than

four years etc are ftamed after due recommendations' of the Muslim scholars of the

sub-continent. After he promulgation of Muslim Family Laws Ordinance the

Dissolution of Muslim Maniage Act has been amended and the act incorporated

furlher provision such as in case where the husband enters in to another marriage in

contravention to the procedure prescribed by the family laws ordinance entitles the

wife to seek divorce through court
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2.4,2 Muslim Famlly Law ordinance l96l

ln the Era of Field Martial Ayub Khan a seven member commission3? was

appointed in 1955 io resolve the tamily problems particularly with legal aspects of

family and matrimonial matters. ln the light of recommendations, Ayub Khan the

then president, promulgated Muslim Family Laws Ordinance 1961 One of the

recommendalions of the commission was to establish separate courts for issues

related to family laws, which was previously in the juisdiction of civil courts Due lo

its lengthy procedure and technicalities it was rather inconvenient for those seeking

justice particularly in such issues. Thus in 1961 family courts were established.

ln 1964 The Family Court Act was enacied which shortened and simplified

the procedure and adopted all possible means to provide speedy justice lt was

amended in 1971 and then later in 2002.

2.5 Criminal law for Protection of women rights

Beside Constitutional proteclion and special laws like Dissolution of Muslim

Marriage Act and Muslims Family Laws Ordinanc€ there was a need to amend the

criminal law to provide adequate punishments to the perpetrators who are involved in

the crimes against women. For that matter different amendmenG have been made to

the criminal laws which are discussed below;

37The govemment tromed commbsion on 4b of Augusl 1955 on manEge and family laws-consisting

ol seve'n memOers. me commb3ion was assigncd-lhe ta6k to rcport thal.whethel l:-:l:tinS laws

i,,._*o..n a otace in ooctv according to tea:ling3 of lslam? The commB3Dn wes asked lo rePorl

il:';#.',il;'.#,r;;;ili J."i'"0"" and dvorce3' Abo rhe mechangm ior exercise or

ffi;;;;;;iil;"";iiiio"""i"*nio""rins expeditouslv w h ceses eflectns women s nsht

il;;;;;;;A r,"ir repon on r' rune-t956, it is rmportant to menton tha reporl rncluded

tre-oisslnting noio of gntsham ul iaq Thenwi, member ot the commlsson'
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2.5.'l Criminal Law (Amendmont) Act 2OO4$

Among the issues of domestic violence, one of the most prevalent crimes thal

exist in the society is the crime in the name of honour.The recognition of crimes in

the name of honour became important and it was essential to amend the criminal

laws ior this purpose. For the said reason the national assembly and senate

approved the Criminal Law (amendmeni) Act 2004, it has been given assent by the

president on 4rh January 2005. The amended act has enhanced the punishments of

crimes canied out in the pretext of honour.

The word used in the act is honour crimes, instead of honour killings as to

cover all crimes caried out in the name of honour. The criminal law (amendment) act

has enhanced the punishments and brought Yarious changes to the Pakistan Penal

Code, 1860 (Act XLV of 1860), and the Code of Criminal Procedure, 1898 (Act V of

1898), for instance in the definition clause of chapter XVI of Pakistan Penal Code' a

subsection (ii) has been added to clause'h' it states hat, 'offence committed in the

name or on the pretext of honou/'means an offence committed in the name or on

the pretext of karo kari, siyah kari or similar other customs or practices;"3e The

amendment intends to include all those evil practices against women carried out in

the name of honour like karo kari, siyah kari and other similar practices'

3 Criminel Law (amcndment) Act 2O(N was appoved by the pariiamlnl lo amend lhe-PekEtan Penel

cooe, ls6o and'code ot criminat proceaud'igs8. lt'nr" fooir"d the assent of Pre'dent on 46

January 2005. The obj{rclive of thc act was lo incorporalc lhe ofences Elalad lo honour 6ime3 and

.nhanoe lhe ounbhmelrB brlhem.! Scaion 3.imendmem ot 3ection 302, Acl XLV ot 1860, Criminel Law (Amendment) Aci, 2004
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2.5.2 Protection of Womon (Crimlnal Laws Amsndment) Act, 2006

The Protection of Women (Criminal Laws Amendment) Act, 2006 was

approved by the parliament and assented by the then president General Parvaiz

Musharraf. The act was aimed to enhance the punishments related with Zina and

apparently it was propagated among the masses that the acl is aimed to protect the

rights of oppressed women. The act reintroduces the offence of fomication in

Pakistan Penal Code bringing it to ordinary Ta'zir from Hadd Punishment. However

the religious political parties opposed the bill strongly when it was tabled in the

National Assembly calling it to be an attempt lo amend laws of Allah l.e. Hudood

Laws. The copies of the proposed bill were tom apart on the floor ot the assembly.

The Women Proteclion aci was challenged in Federal Shariat Court and the

court was requesled to declare the provisions which are against the lslamic Law as

violation of the constitution and thus holds no right io be retained in the Pakistani

Legal System. ln the said consideration the Federal Shariat Court in a petition Mian

Abdul Razzaq Amir Vs Federal Govemment of lslamic Republic of Pakistan'o

declared sections 11, 25, 28 and 29 of Proteclion of Women (criminal Law

Amendment) act in violation of Arlicle 203DD of the Constitution.

The act has brought changes to offence of zina (enforcement of Hudood)

ordinance '1979 and offence of Qazf (enforcement of Hudood) ordinance 1979'

Those otfences in the ordinance which were liable lo ta'zir were removed from the

ordinance and were inserted in Pakistan Penal Code. Similarly the procedure to deal

{ The federal shariat court on 2!d oecEmbet 2o1o declared, some of lhe provisions of women
Protection acl as violalion ofthe coBtitution directed the federal govemmenl to legislate in the light of
the decasion ofthe court.
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the cases of adultery and qa, were changed by inserting difference sections in

Code of Criminal Procedure 1898.

2.5.3 Otfence of Zina (Enforcement of Hudood Otdinance) 1979

Under the presideocy of General Zia Ul Haq in 1979 The Offence of Zina

(Enforcement of Hudood Ordinance) 1979 was enacted to penalize the ofience of

adultery under lslamic Laws. The act was aimed to punish the perpetrators in the

light of lslamic laws. The protection of women criminal law amendment act 2006

brought drastic changes to existing ordinance. The offence of Zina Bil jabr was

removed from the ordinance and was inserted in Pakistan Penal Code as otfence oI

Rape as ordinary ta'zir.

2.5.4 Legislation on offence of Rape

The Pakislan Govemment in acknowledgement lo the existence of this

heinous crime over a period ot time brought different legislalion. ln a legislation of

criminal law amendment act of 2006 the definition of rape was inserted in Pakistan

Penal Code as follow;

Rape:-

A man is said to commit rape who has sexual intercourse with a woman

under circumstances talling under any ofthe five following descriptions'

(i) Against herwill

(ii) l^tthout her consent

(iii) with her consent, when lhe consent has been obtained by putting

her in fear of death or ot huri.

(iv) with het consent, when lhe man knowa that he is not mar.ied to he,
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and that the consenl is given because she believes that the man i3

another peGon to whom she is or believes herself to b€ maried; or

(v) With or without her consent when she is under sixteen years ot age.

Explanation: Peneiralioo is suffcient to constitute the sexual intercourse

nec6sary to the 9ffence of rape.'1

ln o.der to give reliel to vislim ol rape the aqt also amended the procedure in case lhe

vic{im ,ails to establish her claim of rape committed against her. According to lslamic law in

order to seek relief uoder lslamic larvs by viclim of rape the criteria need to be fumfled otherwise

the vicfim shall be punished for the offence of Qazf'. Many schola6 believe that where the

viclim does not have any recourse to justice the state can enact laws lo deal with such cas$'

The punishment of rape was incorporated in Pakistan Penal Code as follor,:

Punllhment for raPe

(1) Vvhoever commits rape shall be punished with dealh or

imprisonmed ol either descriplion for a term which shall not be

less than ten yeaEi gr morc, than twenty-five years and shall

also be liable to fine.

When rape is committed by two or more persons in furtherance

ol common intention ot all, each of such peGons shall be

punished with death or imprisonment tor life.*

The unfortunate dilemma of Pakistan is hat despite existence of laws

Rape, it cannot be effectively implemented for social reasons and lack

(21

for

of

'tsecton 375, Pakistan Pen.l code
t' Oaa is ttrc punisrrmenl where one Person allege3 another lor commission.of adultery and he failed

b;;o four wihe33es br leslifiEni of such ad. (shall bc puniBhed with 80 wpes), as he has

commiied ltre ofience of oar. (sur.h Noo. verse4_13)
ss€ction 376. Pakbtan Pcnal Code.
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professionalism by law enforcing agencies ln order to establish the legal system of

Pakistan instead ot facilitatng the victim favors the perpetrators. The famous case of

Mukhtara mai{ fell prey to the legal complications of the country and resulted in

criticism of international community of the weak legal system. The rape victim is

often not treated as serious viclim by the police when reporl is made to them The

investigation of the police does not provide adequate information which can be

prosecuted in the court of law. The ignorance from scienlific method of establishment

a fact leads to weaken the establishment of case.

2.5.5 Criminal law (second) amendment act 2011

The act of acid throwing and burning had become more frequently practiced in

the society and there was a need to legislate specifically on this issue The crime of

buming the victim is practiced by the family members to give a shape of suicide to

4Mukhtar Mai, Esident orthe southem Puniab village Meerwala, Tehsil Muzafarghar was gang raped

alleoedlvlnJune2OO2,ontheoder3ofavillagecouncil.TheaccusedwithchargedYslhdifterent
nii,i." ,it ofen""" incrroing lhe sectons of AntiTenonsm Act. The Anti terorist courl wes sel lo be

lrialcourt of lhe matter whi;h announces its verdict in a sPecial midnight session, sentencing six men

io aeattr. four oftne men in custody were sentenced to dealh for raPing lhe victim while lhe other two

were sentenced for death penalty f;r being part of tho Punchayat. The other eight membe6 who were

h;ld for being involved in ihe cale howevei were released due to insufficient evidence against them

in their invol;ment in the commission of the offence. The victim fited en appeat against the acquittral

ot tre eigtriaccuseo in uultan bench Lahore High court. on 3 Marai. 2005 the Multan bench of lhe

Lahore iioh court reveG€s the trial court's judgment calhng ft to be based on insufficienl evidence
jnO tautty-invegtigations The court orders the-released of five out ol the six accused previously

ientencel for deitn penalg and rcversed the sentence of one accused from dealh penalty lo life

imprisonment- The aAuittal'was cnticized by the international as well as the national communities of
women dohts and Human Riqhts walch for beino unreasonable and encouEging the commlsson of
the ofbn; on I I March- 20-05 lhe tederal Shariat Coun suspended lhe clecision of the Lshore H€h

Coun calling i to be interference in the jurisdiclion ot the highest lslamic coun of Pakistan The

decision of 
-the 

Shariat court was challenged in the Suprerne Court seeking iis intervention in the

maler. On 28 June, 2005, the Supreme Court yet another time rcversed the decision oI the Shariat

court releasing the apprehended accused and order for retrialofthe case.
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the murder. In case of Mst Naila Farhai, tsthe Supreme Court suggested the

govemment of Pakistan to study lhe relevant law applicable in olher countries like

Bangladesh who legislated on the matter for its prevention. Thus in order to control

the crime of acid throwing and burning; The Acid Conkol and Acid Crime Prevention

Bill 2O1O was presented in the National Assembly which received unanimous

approval and it approved to amend the Pakistan Penal Code'1860 in section 336-8

as such, Whoever causes hurt by conosive substance shall be punished with

imprisonment for life or imprisonment of either description which shall not be less

than fourteen years and minimum line of one million rupees'.s

The amendment to the penal code severs the punishment in acknowledgment

to the suffering of acid victim. The acid throwing crime is in no case lesser than the

crime of murdering the person as it leaves tife lasting impacl on the victim and in

most cases the victims commit suicide. The act however failed to comprehensively

involve those actors who are inYolved in its illegal business.

2.5.6 Prevention of Anti Women Practices Act 20'll

Prevention ot anti-women practices criminal law amendment act was

approved in 2011 by the parliament to criminalize the giving of female members to

settle feud. This practice also known as Badli-e-Sulh The Pakistan Penal Code has

a5Mst Naila Farhat was defaced by throrring uPon her acid by the accused namely l6had Hussein'

The offence was commtlted when the parents of the viclim reiected the proposal oI the later' The

case wes decialed by the bhore high court awarding 1.2 million Pakistan Rupees to the victim in

dameoes and also 12 vears imorisonment to thc accused. The iudgment however staled that the

accr"id ,av be releaied upon payment of thc fine. The Supreme Court in its judgmenl 12912-

Pi2OO9 date; 1ls Novembei 2OOg recommended the govemmenl of Pakistan to take apPropdate

steps to enhance lhe punishment of the offence and also to ensure thal such events may nol lake
place.

6 Section 33&8, Pakistan PenalCode
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been inserted section '310A'which states that, 'whoever gives a female in maniage

or otherwise in badal-isulh shall be punished with rigorous imprisonment which may

extend to ten years but shall not be less than three yeaIs'. This act is applicable to

all those similar practices canied oul for the said reason including swara, wanni etc.

2,6 Child marri.ges and Pakbtani law

Pakistan has initially adapted child maniage restraint act '1929. lt was

declared that child maniage is an offence. Later on some amendments have been

made to this act in 2009. Now it is called as child mariage restraint (amended) act

2009. According to this act the punishmenB are enhanced for violating this act'

V\,/hoever, being a male above eighteen years of age, conlracts child mariage

shall be punishable with rtlorous imprisonmeni which may extend to two

years, o, wilh fine urhich may extend to one hundred ihousand rupees, or with

both.'7

The act has furiher criminalized tie act of solemnizing child maniage and all

those people who are involved in such maniage shall be punished. According to

child restraint (amendment) act 2009,

Whoever pedoms conducls or direcls any child mariage shall be punishable

with rigorous imprisonment which may extend io two years, or with fine which

may extend to one hundred thowand rupees, or with both, unless he proves

thal he had ,eason to believe that the mariage was not a child maniage.4

" Sedlon 4, drild maniaoe re3tralnl (emcndment) act 2OOg
s tbid. seclion 5.
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One cannot prove Lo'n the text of Quran or traditions of the P.ophet

(s.a.w.w.) that the giri cannot repudide frorn her maniage entered by her

,alher or grandfather. Schola,s have given this absolule right to talher and

grandfather is based on assumption that the nature ofthis relationship is such

that they doesnot havs any bad intentions lor iheir childs.

According to Mawdudi, there is a need to amend the principle of wilayat al

ajbar in the light of recent approach of the society where one can hardly find

teachings and practices of sharia' among masses. This principle may be replaced

with the principle of Khayar-ul-buloogh.

2.7 Other Relevani Lawg

2.7.1 Domeslic Violsnce (Prevenoon and Protection) act 2012

ln addition to the above mentioned efforts made in different times, there has

been recent legislation on the issue of domestic violence. The parliament approved a

bill by the name of Domestic Violence (prevention and protection) Act only for

lslamabad capital tenitory. The bill was aimed to criminalize the offence of domestic

violence and it was proposed to eftectively utilize the govemmental machinery to

stop the offences of domestic violence.

2.7.2 National Commission on Status o, Womon

National Commission on the Status of Women is a statutory body, established

in July 2OOO. lt is an outcome of the nalional and international commiEnents of the

Governmenl of Pakistan like Bei.iing Oeclaraton and Platform for Action, 1995; and

' Mawdudi. ruutAla. 'Huqooq€-Zawjain'. P_ 36
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National Plan of Action (NPA) for Women, 1998. Three Commissions have

completed their respective term of three years.

The National Commission on the Status of Women (NCSW) was established

with the specific purpose to: Examine policies, programs and other measures taken

by the Government for women's development and gender equality; Review laws,

rules and regulations affeding the status of women; Monitor mechanisms and

institutional procedures for redress of violations of women's rights and individual

grievances; Encourage and sponsor research to generate information, analysis and

studies relating to women and gender issues; Develop and maintain interaction and

dialogue with NGOS, experts and individuals in society at the national, regional and

intemational level; any other tunction assigned to it by the Federal Govemment'

2.7.3 Provincial Commission on Statua of Womon

After the eighteenth amendment several subjects were removed from federal

legislative list to provinces including the subject ol women development and

empowermenl. The provincial commissions in provinces has the same mandate as

that of National Commission on Status of Women that is to review, policies'

programs and other measures taken by the provincial Governments for women's

development and gender equality; Review laws, rules and regulations affecting the

siatus of women; Monitor mechanisms and institutional procedures for redress of

violations of women's rights and individual grievances. They also has the mandate to

propose new legislation if required for strengthening the situation of gender equality

in a province.
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2.7.4Jactltation

Jactitation is denial of existing of relationship of husband and wife from either

side. According to Black's law dictionary; lactitation of maniage is a cause of aclion

which arises when a person falsely alleges that he or she is manied to the petitioner

and the remedy soughi is perpetual injunction against the respondent to cease

making such allegations'5ilt is suit when filed in court of law praying the later to

compel the opponent party from to approacil for any righls which would have been

existed if there was any relationship. ln another defnition lhe court defined the word

jactitation as follow;

ln mozley & whiteley's law dic{ionary meaning of jaclilation have b€en given

as ' boasting of someihing which is challenged by another. Spechlt wilh

reference to the suit of jac-titation of matriage where one of tv/o parties has

talsely boasted or where one of two parties has falsely boasted or given oul

ihal he or she was matied io the other, whereby a common repulation oI the

matimony right ensure, and the other sues lor an order enioining Perpetual

silence on the heads2

It can be experienced in courts that when a woman files suit for jactitation it is

countered by suii trom her husband for restitution of conjugal rights in which the

husband prays the courl to compel women to perform her duties lt is the duty of

courl to determine whether any such relatonship existed between the parties from

available evidences. ln case it the court as of the opinion that suit for jactitation is

wrongly filed and proof of maniage is enough, the women is asked to perform her

]l etac* s u* aiarooary page sto
1z Pr D 1976 ou.na 97
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duties. However the courts do not compel wife to live with her husband. ln one of

such cases the suprcme court azad Kashmir decreed as; Women not ready to live

with her husband due to certain reasons in such court the latter is not authorized to

compel such women to live with her husband under all compulsion and

circumstances'53

Pakistan has taken significant steps towards improvement of legal regime on

pro-women laws in the past fiffeen years. One can find laws almost on every topic

but the situation has not improved as lar as shtistical data on this topic is concemed'

There is a need to ensure implemenblion of these laws. The law making process is

not mature enough reflectng actual needs of lhe citizens ln law making process

there is need for pragmatic approach in dealing with cases on this topic'Government

needs to ensure implementation of laws effectively so that no one can dare to lake

laws in to their own hands.

a PLD 2oo4 sc AJK 17
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CHAPTER 3

NUSHOOZ

lslam is a complete code of life and it provides laws on every aspect of life'

Therefore it is very important to study lslamic principles on the topic of violence

againsl women. Here in this chapter the term nushooz (disobedience) is discussed in

detail. lt is very common in our society that people interprets beating of their wives

as religious right.

ln this chapter it has two sections. The first section discusses the word

Nushooz (disobedience) in detail. Different interpretations from known scholars has

been studied. The second section discusses the next steps required for settlement oI

disputes among disPuted parties which is arbitration.

3.1 Nushooz

The word Nushooz (disobedience) is reflected in Quran as Iollows;

'And (as for) those (women) from whom you anticipate rebellion' admonish

them, avoid them in the sleeping place and hit them lf they obey you' do not

desire and further way to (harm) them surely' Atlah Knows, Greal' s

The meaning ot Nushooz is disobediencess. lt is the denial from performance

of duties and Obligations either by husband or by wife However the reference in this

verse ot Quran is towards the disobedience on part ot wife from her duties towards

her husband. An example of Nushooz in order to understand before explaining

s verse 34, Al-Nisa
$ Shaf. Muhammad. Volume 5,'Maaraf ulQuran'; P 399
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further is, Nushooz on part of wife is the woman leaving the house of her husband

without his permission. The Quran has suggested stepwise solution for such

nushooz, at first instance to admonish wife, at second stage to avoid his wife at the

sleeping place and fnally to strike her. According to Amin Ahsan lslahi it is the duty

of husband to understand the meaning of nushooz and where he is convinced that

the disobedience by his wife falls under nushooz only then he shall apply the steps

for solution. According to Amin Ahsan lslahi;

It is highly recommended that one should understand well the definition of

Nushooz before applying the punilive measures Any negligence or

expression of any desire tor her own sake or expression of an opinion or a

expression of natural feelings does not mean nushooz, il is only disobedience

when she takes steps which challenges the superiority of men that causes

disturbance within the home.$

Thus an expression of opinion or expression ot desire does not mean

nushooz, it is the denial of performance of obligations imposed upon her by Allah'

Some scholars are of the opinion that nushooz does not only cover denial lrom

obligations towards husband but also it includes non-performance of duties imposed

by Allah such as fasting during Ramadan or covering her awra'

3.1.ISTEPS TO COUNTER NUSHOOZ:

The Quran itself has laid

Nushooz. The verse indicates at

down the procedure to counter the problem

the first instant the women shall be advised

of

to

s tslahi, Amin Ahsan. volume 2, 'Tadabbar I Qu€n', P 292
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refrain from her disobedience. According to Abul Ala Maudidi, "where a women

disobey her husband and deny the pe ormance of his rights in such case the

husband is bound to advise her before taking further steps"57. lt is commonly seen

that women gets convinced once they are advised by their husbands therefore it is

not permitted for husband to exhaust the other remedies before adYising his wife as

suggested by Quran. Similady according to Amin Ahsan lslahi,'The first method to

deal nushooz is to advise her that she should avoid doing such disobedience's8.

The scholars are of the opinion that advice must indicate the reward and

punishments for performance or non-performance of an obligation. Husband being

head of the family owes the responsibility to peacefully settle his family problems He

should convince his wite that such denial of her obligations is not in the interest of

tamily and for herself and that if such disobedience is continued she may lose her

rights to which she is entitled ftom her husband. Where the wife continues to disobey

her husband and lhe obligalions imposed upon her by shari'a the Quran has refened

to apply the second stage. According to Mufri Muhammad Shafi;

The scholars have interpreted the word 'Fil-Madhajia' in the verse of Ouran

separately only to the extenl of bed and not home as this may saddened the

wife more than what is required and may creale ptoblems se

The purpose of separating the sleeping place to give a clear message to wife

that such continuance of nushooz is not jn the interest of family and this separation

also invites another rule if it is prolonged i.e. According to Abul Ala Mawdidi, 'The

natural time ftame has been established by Allah for such refrainment ftom physical

57 Mawdudi, Abul Ala. 'Huqooq_e_zawjain', P- 45
$ lilahi, Amin Ahsan. volume 2, 'Tadabbar I Oumn', P 293
s Shaf, Muhammad. Volume 5,'Maaraf ulQuran'; P 500
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interaction which is four months (ila), where the wife continues Nushooz, it is

recommended to divorce her'.60 Thus the matter shall be laken very seriously by the

woman which come across this situation from her husband. According to Amin

Ahsan lslahi; "Where a woman does not refrain from such disobedience the second

method is to avoid meeting her with frankness and the husband should separate his

bed from hea.6i

The scholars have generally consensus that separation shall limits only to

extend of beds and not further, as the ultimate purpose of such separation is to give

message and not ruin the family bond forever. The same is reflected in the following

traditon of the Prophet S.a.w.w;

'Once a companion reported, 'l asked the Prophel S.a.w.w that what the

righls ol our wives on us are. The Prophet s.a.w w replied thal when you eat

your food: teed your wife with same tood. When you wear your cloths make

surc you also have given clolhs lo your wife, and do not slap your wife on

their face and if you want to separate yourselt, only do so in your beds and in

that case do nol leave your houses' €2

Thus one should not exceed the limits while punishing his wite as this will give

her the righl to ask for compensation. lslam believes in the balance of rights and

where in case there is violation on part of either party, the punishment shall only be

limited to the amount ot olfence committed. According to AbulAla Mawdidi;

It a woman kno ,ingly lhe purpose of separalion of bed by her husband, does

not mend her ways and start obeying her husband's commands, it will be

e Page, 46, Huqoo+e-zawiain
o'Tadabbar I ouran, volume 2, Pege 293
6'? Maeraf ul Quran, Volume 5, Page 400-
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unnec€ssary to keep continuE the separation of beds for more than,our

monlhs. The behaviot of the woman indicates that she does not waot to live

with her husband anymore and she may be given divorce as she does not

change herself. a

The Ouran has further suggested the thhd step where the two steps are

applied and brings no result is to punish the wife with physical punishment'

According to Amin Ahsan lslahi;

"The third and lasi resorl where lhe wife does not mend her ways is physical

punishment, which is also established in the tradition ol the prophet S a w w

that it should not be on fac€ and should not in any case cause permaneni

damage'.e

This is to be stricty applied only where the ightful commands of her husband

isnotfollowed.ltisnotallowedinanycircumstancetogivephysicalpunishmentto

wife who does not fall under the definition of nushooz Punishing wife more than

what she deserves is crime and husband shall face legal punishment tor such

inftingement. According to Abul Ala Mawdidi;

'Physical punishmenl is given in extreme ctrcumstance where the ac{s ol

women are not bearable and beyond the limits where one can torgive

another, holyever it should be kept in mind thai even in awarding physical

punishmenl the limits shall not be exceeded described by Prophet S a w w in

a Mawdudi. AbulAla. "Huqooq_e-zawiaio'. P' 46

lslahi. AmiAhsan. Volume 2, "Tadabbar I Ouran', P'293

46



any case. ll man exceeds the limit, the woman shall have ihe right to get

remedy under the lau/'.6

The tradition of the ProPhet S.a.w.w. as described above establishes the limit of

physical punishment as;

'Once a companion repo(ed, 'l asked the Prophet S.a w.w that whal the

rights of our wives on us are. The Prophet s.a.w.w. replied that whe.l you eat

your ,ood; feed your wife wilh same food. When you wear your cloths make

sure you also have given cloths to your wife, and do not slap yout tvite on

their face and it you want to separale yourself, only do so in your beds and in

that case do not leave your houses'.B

Thus a man should not in case punish his wife beyond the limits described by the

tradition of the ProPhet S.a.w.w.

3.l.2Nushooz on Part ot Husband

And if a woman {ears from her husband contempt or evasion' there is no sin

upon them if they make terms of settlemenl between lhem - and seitlement is

best.67

The verse of Quran establishes the principle where nushooz is done on part

of the husband. According to Amin Ahsan lslahi, 'Refusal to accept the rights of wife

and instead ties to get rid of his wife is nushooz on part of husband'o8 Now the

$ Mawuudi, Abul Ata. 'xuqooq_e_Zawiain'. P- 48.
s Shaf, Muhammad. volume 5, "Maaraf ulQuran', P'400
67 Al-Ouran, VerBe I 28, Chapter 4
s l3lehi. Amin Ahsen. Volumc 2,'Tadabbar lQuran', P-398
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principle is where man starting turning away from his wife out of dislike or any other

reason, they should work out the terms of peace. The wife does not have the same

authority in case where nushooz is done on part of her husband, as the powers and

status vested by Almighty Allah to man are different from that ot woman.

The wife can advise her husband and reminding him of obligations imposed

upon him by Allah and that he will be answerable for his deeds but cannot turther go

beyond it. The wite cannot separate her bed trom her husband. The husband has

absolute right to demand for sexual intercouGe any time except the time nol

permissible under lslam. According to lmran Ahsan Khan Niazi, 'The husband has

the right to look ai his wife and touch her as he likes, as long as she is alive. This

righi ceases with her death according to the Hanafi School'.6e Furthermore there are

certain conditions where women can stop their husbands from sexual intercourse

which are; 'The (maffiage vests the right of) permissibility of intercourse, except in

lhe state of menstruation, post-oatal bleeding and Zihar prior to expiation'.70

The verse of Quran indicates that in case where the husband expresses his

displeasure with the relationship and immediate conciliation may be sort in order to

avoid permanent rifr in relationship. According to Amin Ahsan lslahi;

'ln case ot Nushooz on part ot husband, both the parties shall cornpromise. ln

case where one pariy is nol willing lor such comPromise' in that case one

party must compromise tot the sake ot relationship. The status of the man

e Nyazee, lmran Khan.'Outlines ot Muslim Pe6onal Lavr''. P69
t0 Niazee, tmran Khan.'outlnes of Musltm Personal Lavr''. P68
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suits him to offer his wite with more comfort and needs she demand foi

instead ol asking her back'.?l

The practice of the Prophet s.a.w.w. shows that way out can be sort where it is wilhin

the permissible limits. According to one tradition;

lbn Abbas said: "saudah teared that the Prophet (sas) was going to divorce

her so she said to him, 'O Messenger of Allah, do not divorce me but keep

me and make my day for Aisha." The Prophet (sas) did so and the verse was

revealed conceming lhat.72

Thus the practice of the Prophets establishes general rule with regard to

conciliation in matters of nushooz which is, a party must compromise to have greater

advantage in the coming life.

3.2 ARBITRATION

And if you fear dissension belween lhe two, send an arbitrator from other

people. lf they desire reconciliation, Allsh wilt cause it between them- lndeed

Allah is ever knowing and acquainted (wilh all things)73

Ouran has established another rule to resolve the matter between husband

and wife, where the problem is not solved after applying the aforementioned steps'

The utmost effort of lslam is to save the family from getting scattered in the shape of

divorce. The impact of divorce is not limited only to the couple who part there ways

but it affects the enlire family including the society. The husband can diYorce his wite

and the woman can seek divorce, but before taking any such decision all the efforts

7r lslahi, Amin Ahsan. volume 2,'Tadabbar lQu.an', P_399

lltrto'lluww iavaman clmloaoes'luamaoeruamaoeo9.trtrnt last access€d 06/03n014'
'J Verse 35, Chapter-3, Al-Ouran,
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shall be made to save the bond of the family. Here Allah establishes another rule by

asking the society and elders of the family to play their role in saving the family from

destruction. According to Abul Ala Mawdidi; 'Here both parties mean arbitrators as

well as the disputed couple. Misunderstandings can be solved provided the parlies

are willing to do so and also the arbitrators have lhe will to remove

misunderstandings'7a.

According to Amin Ahsan lslahi, sometimes it is not possible for the parties to

realize the impact of misunderstanding l.e. dispute may be due to some temporary

problem which can be removed. lslam believes in the strength of the family system

and thus encourages the society to interYene in the problem and provide a way out

for the family having trouble. According to Amin Ahsan lslahi:

(The procedure laid down lor nomination of arbitration is) to appoint one

arbitraior from husband's side and anolher lrom wife's side Both arbitrators

shall make their efforts to resolve the matter' Sometimes it is difficult for

parties to resolve the matter themselv$ and that is why it is resolved by welL

wishers ot bolh sides.Ts

Family issues are very sensitive' it is usually not limited only to husband and

wife but it affect the whole family from both sides. The trend of the society once they

come to know about such problems they usually provoke the parties and make the

problem more serious. However there are people within the family which tries to

mediate between the parties and solve the matter' lslam believes in solution of the

" MaMudi, AbulAla. "Tafteem ulouran', P-350
75 lslahi, Amin Ahsan. volume 2, 'Tadabbar I Qu.an'. P' 294
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matter within the family before the matter is referred to court. The Ouran thus gives

the procedure in the verse mentioned above. According to Abul Ala Mawdudi;

The verse of Quran establishes the procedure lor solution of

misundeGtanding between husband and wife within lhe family. The

procedure is ihat each party shall nominate their representative Ior arbitration

who shall try to figure out the problem between the couple and give the best

solution for the problem.T6

There is general consensus among the scholars that even where the mafter is

referred to the court, in that case even the court shallformulate an arbitration having

members from both sides and resolve the matter.

3.2.1Who shall be tll6 arbitratoE?

The verse of Quran acrording to scholars establishes the criteria for

appointment of arbittatoB. The purpose for establishing the procedure for arbiiration

by Ouran itsell is actually discouraging those elements which are outside the family'

The obvious reason is to protect family ftom embanassment in the society and

keeping lheir honor. According to Mufti Muahmmad Shafi,

The verse of Ou,an has addressed the rulers, the elders of the parties, those

people who have stakes with the disputed family and the Muslims in general,

the procedure which not only removes the misunderslanding between the

parties but also stops the blame game by the parties. The procedure solves

76 Tahe€m UlQuran, Volume 1, Page 350
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the misunderstanding and most impoiantly it stops the matter lo reach the

court and save ftom further embanassmenl.'?

Somelimes it is not possible for couple to nominate represenlatives by

themselves or situation does noi favor the formulation of arbitration from couple side

Even in this case it is the duty of the society to inteNene in the matter to resolve it at

the earliest. According to Abul Ala Mawdidi;

Allah has authorized the couple to nominate who so ever they want for

solution of their dispute. ln case where they failed to nominate arbitrators, the

elders of the family shall intervene in the matler and try to resolve it ln case

where ihe matter is reached to the courl, the court shall resolve the matter

through lamily members by nominating the arbitrators'?B

Similarly Amin Ahsan lslahi has interpreted the verse ot Ouran in his book of

Tafteer; Tadabbar I Ouran, for establishment ot arbitration in the following manner;

'ln my opinion the verse addresses well-wishers ot husband and wite and also to the

elders of their famity and tribe. The mandate of the arbitration is limited to bring

peace through suggestions and recommendations 'TsSome scholars have deducted

the criteria for arbilrators from the verse of Quran. According to Mufti Muhammad

Shafii

To resolve the matter, each side shall nominate their representative' The ierm

'Hakam' describes the qualification ot the arbitrators lhat they must be

7 Shaf, Muhammad. Volume 2, 'MarafulOuran', P'403.

"Mawdudi, nulAla. volume 1,'Tafteem ulOuran'. P_351
7s lslahi, Amin Ahsan. volume 2. 'Tadabbar I Qulan', P_294
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capable to resolve ihe maltet and the matler o, lact is; capability can be

possessed by a person only when he is honest and knotlrledgeable e

It is very important to understand that the people who are appointed must

have the capacity to look in to the matter and able to resolve ii. For the convenience

ot people lslam has not imposed resticlions as regard to how the arbitration can be

canied out. lt is the sole discretion of the arbitrators to tesolve the matter they deem

fit. According to Mufti Muhammad Shafi;'the procedure as to how to resolve the

matter has been left over to the arbitratoG. Allah will help them and will help them by

uniting the family'.'1The matter can only be resolved where the parties are willing to

do so: the verse indicates Allah will help in solution of the matter by bringing the

hearts of the couple closer.

3.2.2 What are the power3 of arbitrafon?

Scholars are of the opinion that the arbitraiion tomed has only authoity to

give recommendations to the couple regarding the solution ol the problem There is

one iamous lradition of Hazrat Ali r.a. as follow;

Once a man and his wife came io Hazrat Ali r.a. accompanied by large

number of their family members. Hazrat Ali r.a. asked both skles to nominaie

one person from each skle for arbitration. Afier nomination' Hazrat Ali r'a'

addressed bolh arbilEtors and asked them do you have any idea about your

.ole? (Being arbitrator) and what you ne€d to do? You have the responsibility

to agree on terms that can remove misundetslanding and reunite the 
'amily

m Shaf, Muhammed. volume 2. 'MaalEfulQuran'' P'{03

'r Shafi. Muhammad. Volume 2, 'Maal^afulQuran', P_403
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where ygu believe there is a way out. Hoirever where you are convinced thal

no way oul is possible then you have the authority to dbsolve the marriage.

The woman agreed and dectared thal she will submit to ihe reward of the

arbitration: however her husband refused lo accept lo lhe extenl of dissolution

of maniage. lnstead of dissolution he agr€€d to acc€pt any monetary penalty

to be paid to his wife where the arbitratoB deck e so. Hazrat Ali asked him to

au'thorize the arbilraiors as authorized by his wife. The scholars conclude

hom this that tie arbitrators must have auihotity to lake any decision

(including the decision to dhsolve the mar.iage). However the practice

establishes the principle that they do nol have the authority themselves

unless given by lhe husband and wife.t2

Mufti Muhammad shafi holds the view that in the light of the above stated

case, the arbitrators do not have the authotity io dissolve the marriage if they do not

reach any peace deal. They can dissolve the maniage only once they have been

expressly authorized to do so by the couple. According to him;

The onv purpose tor nomination of arbitrators is lo remove lhe

misunderstanding and resolve the matter through dialogue They have no

other power (To dissolve the maniage). They can be further empowered by

the couple by declaring that lheir decision will be accePted' ln that case

where the arbitrato6 agreed io dissolve the matter, the Parties shall be bound

to accapt their decision.r3

According to Abul

recommendations

Ala Mawdidi, as regard to acceptance or Ejection of the

of the arbilralions is concemed; the scholars holds different

u Shafi, Muhammad. Volume 2. 'Maar.ful Ouren', P'4(N
o Mawdudi, Abul Ala. Vdume 2, 'Tafteem Ul Ouran'. P'{(X
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opinion. According to one group of scholaG, it is up to husband and wife to accept or

reject the recommendatons of the abittation. The other group of scholars believes

that they can enforce their decision.

The schola.s disagree as regard to the powers of the arbitrators One group

of scholars b ol the opioion thal arbilrators can onty present

recommendations to the couple. lt is up to husband and wife to accept or

reject such recommendation. The second group believes that they can

impose their decision by asking the parties to agree on lhe terms they have

deciled but they don't have lhe authority to dissolve the maniage e

There in unanimity as regard to power of dissolution of maniage is concerned that

the arbitration cannot dissolve the maniage unless vested the power by the couples

themselves. Mawdidi says;

\ryhere the couple have vested their decision to dissolve the maniage in

arbitrators, in that situation if the arbitralors reach to the conclusion to

dissolve the mar.iage; the couple will be bound to accept their decision This

principte is followed in Hanali and Shaafi Schools s

Allah has vested the power to dissolve the mariage in husband and unless it is

delegated it can only be exercised by the husband himselt There is a dispute as

regard to dissolution by the court. According to some scholars the courts do not have

the arlhority to dissolve the maniage, but some believes they can dissolve the

maniage in some circumstances.

s Mawdudi. AbulAla. Volume 1, "Ta{heem UlOuran', P_351
o ttawdudi, Abutlta. Volume 1,'Tafteem UlOuran'. P-351
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ChaPter 'l

INTERNATIONAL LAW ON VIOLENCE AGAINST WOMEN

lntemational conventions are one of the key elements of international law'

Sovereign slates bind themselves in the light of agreed terms and conditions on a

particular subject matter in result of convention. There are several conventions that

discuss ttre issue ol violence against women and urge member states to take

necessary steps to prevent their respective citizens from becoming victim to such

violations.

Here in this chapter which is divided in three main seclions' The first section

discusses the background and primary documents adopted by international

community as first instruments of human rights The second section discusses

intemational conventions having provisions for rights of women and preventing them

ftom violenceand finally in the last section the chapter discusses pro women laws in

other countries especially in lndia and America.

4.I UN CHARTER

The preamble of the Uniled Nations Charter describes that the pu'pose of

establishment of United Nations is to provide fundamental human rights to every

individuat of the world and also to create a harmony among the member states

where every individual is treated equally without any distinction on the basis of

gender. ln order to achieve world peace the member states are urged to ensure

the application of the principles lay down in the charter in their respective states in

letter and spirii. The charter says, 'to reatfirm faith in fundamental human rights, in
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the dignity and worth of the human person, in the equal rights of men and women

and of nations large and small'.86

The UN charter which is legal instrument and binding upon its member

states urges all necessary steps lo be taken to ensure human rights to every

individual. The First Article of the Charter provides 'To develop friendly relations

among nations based on respect for the principle of equal rights and self-

determination of peoples, and to take other appropriate measures to strengthen

universal peace'87.The UN charter further establishes that no distinction is to be

made on what so every ground either on the basis of religion, sex or race The

member states have agreed to promote universal peace by providing fundamental

rights to every individual inespective of any race' religion or sex. According to UN

charter,

To achieve intemational cooperation in solving intemational problems of an

economic, social, cuhural, or humanitarian character, and in promoiing and

encouraging respecl for human righls and for tundamental freedoms for all

without distinction as io race, sex, language, or religion;s

ln order to achieve world peace; it is essential that all nations get their

tundamental rights without distinction of religion, race or nationality'

4.2 UNIVERSAL DECLARATION OF HUII'AN RIGHTS

The Universal Declaration of Human Rights is the first instrument oI Human

Rights approved by the United Nations GeneralAssembly setting forth the principles

& Preamble of UN Charter
o trticte t (z), ut: cnaner* trticte t (s), uN chaner
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of Human Rights for the world community. The articles of the Universal Declaration

of Human Rightsse where eslablishes the fundamental rights of the people ot the

world for the world peace also emphasis the equal treatrnent of all people around the

world for prosperous and better living wodd. The first article of the declaration

provides that all human beings are bom free and equally entitled to rightseo. State

members have agreed to take necessary steps in their respective countries for to

ensure the fundamental right of fteedom and equal treatment to their citizens.

Similarly the second article of the UDHR declares that no discrimination is to be

made what so ever on any ground and thal the fundamental rights are to be

honoredei.

The UDHR as obvious from its name did not bind the member states legally

however it has great moral importance and it provided basics for other human rights

treaties that were adopted by intemational communily at the later stages UDHR

establishes thai it is the fundamential right ot the human being to be provided liberty

of life and to be protecled ftom torture and inhumane treatmente2' lt also recognizes

the tundamental right to exercise the right to choose one own life partner' The

member siates are urged to ensure this right io be exercised by their citizens without

any intenuption. The UDHR binds the states to take every step to ensure the satety

and securiiy of the family units.e3

3\tre Unlversat Declaralion of tluman Righb wa3 ih. lirst 6vsr Human R'ghls inslrlJmonl adoPled by

inr"rnaion"i 
"ommuniry 
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r"i-rt,... ..r,t ro u. iooot"d wnh passa; oI tms. ll ws; p.€B€.t€d in lhe gensral assemblv and $ memb€rs

iti" iook r"-rn i" ,or,"g i" wh'ch eight abiahod wilh nono gavs d'ssentiog vole The IJDHR 
'g 

arw€vs d€€med

lo U. Ur" i6"n""r,r 
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4.3 UN convsntion3 on Human Righls

The intemational community stresses member states for provision of equal

righB to men and women in their respective countries lt emphasizes the need to

bring laws of states in conformity with standard established by lnternaiional

instruments i.e. UN charter and its conventions. Pakisian has made sincere efforts to

become signatory to UN Treaties. Given below are the UN Treaties on the subject of

women rights and which Pakistan has already ratified:

t. convenlion on the Elimlnation ot all Fo]m! of Raclal Dlsctimlnation 1966

(cERD)

ln6natonal Corv€nliofl on cM 8rtd Political Rights (ICCPR) 1966

lntemational Conventioo on Economic, Social and Culturat RighiB 1966

(rcEscR)

ConvgI ion oo th3 Ellminatbn of ell Forms of Dbcrlminatlon A0ainst 1979

Wdnsr (CEDAW)

Convention Against Tortu,e, and other Cruel, lnhuman or Degrading 1984

Treatmeni ot PunEhment (CAT)

6. Corw€nlhn on lhe Rbhts d $e Chlld (CRC) 1989

4.3.'l Conventlon on the Ellmlnation of all Foms of Raclal Discrlmination

(GERD) e'

CERD was lhe first UN instrument on Human Rights after Universal

declaration on Human Rights. ln its preamble it provides the purpose of the

instrument is to promote the basic concept of United Nations charter and UDHR to

promote universal harmony and equal rights to every human being '^/ithout

a

s Conv€ntion on the Eliminafion ot ell Forms ol Raqal DlscrimiMton wa3 pa$cd 75 Marci 1 966 by

urii"*.ii""ii"iuiv. nia convention urges member stat* io amend their loc'l laws in acto'dance

wih brovElons of lhis conventon ano ..movc ell fufm of discfiminalion on what 5o every ground This

;;i,i.n-t#ffi 3b;;6. Firistan rameo conventon on 2 1 
r s€ptember 1 966
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discrimination on the basis of sex, casie, religion or any other ground Accotding to it

racial discrimination is

distinclion, exclusion, testriction or preterence based on race, colour'

descent, or national or ethnic orEin which has the purpgse or effecl of

nullifying or impairing lhe recognition, enjoyment or exercise, on an equal

footing, of human righb and tundamentalfreedoms in the polilical, economic'

social, cultural or any olher fbld of public life.s

This definilion of discriminauon has provided wide scope for interpretation ot

all those acts, laws or defnitions which can be construed as racial disctimination'

4.3.2 lntemational covonant on clvil and politlcal rightsx

The United Nations cha(er and the Universal declaration of human rights

provided platform for other intemational instrument adopted to promote human rights

in the world. Although the UDHR itself did not bound member states due to its nature

of legal value but it played signifcant role to guide other instruments adopted at later

stages of time. One of such instrument is intemational covenant on civil and political

rights 1966. The covenant binds member slates to ensure the rights to be available

to human family. ll prohibits any discrimination made on the bases of sex' colour'

race, religion or political differences. The covenant says;

o Mctr '1. oERD
4r,Jli,i",i"[""ir coven.nt on civit and potiric.t Rights (rccpR) is 6ri6ed Dy maiority of the

;;;;;G; ta; it was approveo by the united ialrcN Geneal Asser'nDlv on 16 December

ii6i, 
"no-i"-tor". 

toln Z3 Mar;i 1976. ti urges ttre mernoer sutes-to respecl. theg!++E-p9!i!93!

dd 
"r 

iJiriir"r", l"ar;ins trre !s!ue-G. tegdeE--e!-relsle4,teed-anl ol :s!e?ch' 
lrcedom ot

iiiemltv, euaorat rigtrts ani ngntlto due p-roceFand i ftir trial' As of April 2014 the covenenl

ias 74 signatories and 168 Panieg
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Each State Party to the present Covenant unde,lakes to respeci and to

ensure to all individuals within its teflitory and subiect to its jurisdiclion the

dghts recognized in the Ptesent Covenant' wilhout distinclion ol any kind'

such as l:Ice, colout, sex, language, religion, political or othet opinion'

national or soqial origin, properg, birth or other siatus.eT

The world peace can only be attained when every individual is ensured the

fundamental righi. Apart ftom steps ftom refraining disctimination, the ICCPR urges

member states to ensure equal right of men and women to exercise their civil and

political rights without any coercion. lt saysi 'Thestates Parties to lhe present

Covenant undertake to ensure the equal right of men and women to the enjoyment

of all civil and polifcal rights set forth in the present Covenant''esMoreover the

covenant ensures the right of life to be protected by all member states and that no

one should be deprived of enioyment of life The covenant says; 'Every human being

has the inherent righl to life. This right shall be prolected by law No one shall be

arbitradly deprived of his life.'s

ICCPR provides special provisions for hose women involved in any crime

against which any sentenced has been passed by the court ln case where the

convicled female is less than eighteen years it urges that no execution of death

penalty shall be catried out, similarly in cases where the convicted woman is

pregnant even in that case no execution of death penalty shall be carried out The

covenanl says; 'sentence of deaih shall not be imposed for crimes committed by

' Arlide z. tccpn
s artcte 3. tccPR* enicu s (t), tccPn
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/t 3.3 lnternational Convention on Economic, Soclal and cultural Rightg

(cEscRfol

ICESCR upheld the tundamental phenomena ot human rights to every citizen

living in every state. lt emphasizes the equal role of man and women in the exercise

of fundamenlal rights. lt further establishes hat the convention acknowledges equal

rights of men and women and to be provided by member states According to the

text of this convention; 1he States undertake to ensure lhe equal right of men and

women to the enioymeni of all rights in this treaty'1@ ICESCR forbids all those

elements which result in economic exploitation of citizens in every state and

particularly women and children. Furthermore the articles forbid child labor in any

kind and advocates prolection of tamily unit in accordance with principles of

intemational law.

persons below eighteen Years

women.'t\he purpose of lhe

rights to human family.

of age and shall not be canied out on pregnant

intemational covenanE is to ensure fundamenlal

'o Anide 6 (5). tccPR
'';;;;;id;'; ;""-rc. social and cultural dghts togethor wih lntemaiional @nventon ol ovrl

#-;]ii;i ;;#;;JUijirn l" ,r.o called as firematiional bill of human nshts' rhe LrN seneral

!"i"ir-iivii"iJ rcisCR in 1s66 lt hag 31 anicle3. Pakistan r'lfied rcEScR in 2008

'* Anide 3, tcEscR
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4.3.4The Convention on the Ellmination of All Forms of Discrimlnsdon against

Women (GEDAW) 1979103

CEDAW is considered one of the most significant developments for the rights

of women in particular at intemational level The convention defined the term

discrimination as

"...any dislinc{ion, exclusion or restticlion made on the basis of sex which has

the efiec1 or pu0ose of impairing or nullifying the recognition' enjoyment or

exercise by women, irespeclive oI their marital status' on a basis of equality

ot men and women, of human tights and fundamental freedoms in the

political, economic, social, cultural, civil or any other field "rs

The definition of discrimination provided boundaries and limits to member

state to modify their national legislation in the light ot convention The following

articlesoflheconventoncompelmemberstatetoamendexistinglawsandtorepeal

all those provisions which are considered discriminatory in the light of this

@nvention. The convention furlher emPhasizes on establishment of mechanism

which can prevent discrimination against women by establishing tribunals etc The

convetionfurtherestablisheslhatwomenshallhaveequalpoliticalrightstowhich

men are entitled in state. Accroding to it;

'states Parlies shall take all aPpropriaie measutes to eliminate disc'imination

against viomen in the political and public life ol the country and, in particular'

shall ensure to wgmen, on equal terms with men, the right:

rBAdopted in 1979 bY the uN General assemblY, is often describ€d 
's 'n 

international bill of riShts for

womei. consisting of a preamble and 30 anicles. P.kktan b€came panv to it in 1995 whh reseNarions on

article 29 p.ra 1a;d declared.nv inconsitten€v with constitution ofcountry thall not be a'cepted'

'* Anicle 1, cEoAw
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(a) To vote in all eleclions and public referenda and to be eligible for

election to all publicly elected bodies;

(b) To participate in the formulation of govemment policy and the

implementation thereof and to hold public oftce and perform all

public functions at all levels of govemment;

(c) To participate in non-govemmental organizations and associauons

concerned with the public and political life of the country.'ro5

Moreover the convenlion provides that women shall have equal right in

representing govemment and working at intemational level. Member stale shall

provide equal opportunity ol employment io women with that of men and ensure their

equal participation in every field of life.

4.4 Laws on Violence against Women in other countries

It is important to study comparauve laws on issue of violence aqainst women in other

counlries. ln this study we brieffy discuss laws enacted on the issue in lndia and

United States of America.

4.4.'l lndlan Laws on Violence against Women

lndian laws have greater similarity with thal of Pakistani laws in context of

definition of offences and its punishments. The offences of murder, causing body

injury are defined in lndian Penal Code which also covers the offences commitled

againsl women. ln order to prevent the rights of women and lo ensure punishment

't Artcle 7, CEDAW
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for perpetrators the lndian law has criminalized the act of kidnapping, abduction of

women to compel her for maniage.'Gsimihrly kidnapping for any other reason and

causing hurt etc is punishable under provisions of lndian Penal Code.

ln recent past the lndian state has emerged with stigma of growing cases of

rape across the country. The brutal act of rape, acid throwing and olher customary

evil practices are widely practiced across the country. The ftequent cases of rape

across the country has compelled the lndian lawmakers to legislate specifically in

this regard, hence the following provision was enacted

(1) \,/hoever, except in the cases provided for by suFsec{ion (2),

commits rape shall be punished with imprisonment of either

description for a term which shall nol be less than seven years but

which may be for life or lor a term which may extend to len years and

shall also be liabb lo fine unless the women raped is his own wife and

is not under twelve years of age, in which cases, he shall be punished

with imprisonment oI either description lor a term which may extend to

two years or with fine or with both:

Provided that the court may, for adequate and special reasons lo be

mentioned in the judgmenl, impose a sentence of imprisonment lor a

lem of less lhan seven years.

(2) Whoever,-

(a) being a police officer commits rape-

(i) within the limits of the police station to which he is

appoinled; or

16 s 366, lndian Penalcode
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(ii) in the premb€s ol any siation house whether o, not

situated in the polic€ siation to wh'rch he is

appoinlediof

(iii) on a u/oman in his custody or in the custody ot a

police officer subordinate to him; or

(b) being a public servant, takes advantage ol his official

pgsition and commits rapg on a woman in his custody as such

public servant or in the custody of a public servant subordinate

to him; ot

(c) being ofl ihe management or on lhe staff ot a jail, remand

home or other place of custody established by or under any

hw lor lhe time being in torce or of a woman's or children's

instMion iakes advanlege of his official Position and commits

rllpe on any inmale ot such jail, remand home. Place or

insiitulion;or

(d) being on the managemenl or on the staf of a hGpilal,

takes advantage oI hb official position and commits rape on a

woman in that hospital; or

(e) commits raps on a woman knowing her to be pregnant; or

(f) commits rape on a wqman when she h under twslve ye€rs

ot age; or

(g) commits gang rape,shall be punished with rigoroug

imprisonment tor a term which shall nol be less than len years

bul which may be lor life and shall also be lhble lo line:

Provftred that the couri may, for adequate and special reasons to be

mentioned in the judgment, impose a senlence of imptisonment of

either desc.iption for a term ot less than len years.
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Erplsnation I - Where a !rcman is raped by one ot more in a group

of persons ading in fudherance o, their common intenlion, each ot the

persons shall be deemed to have committed gang rape within the

meaning of this sub-sectign.

Explanatign 2 - "lvomgn's or childrsn!! iEtitution" means an

institution, whether called an orphanage or a home for neglecled

woman or children or a widows' home or by any olhea name whlch is

established and maintained for the reception and care ol v'oman or

children.

Expl.n.iion 3 - "Hoqpital' means the precincis ot lhe hospital and

includes the precitrc{s o, any institution for the reception and treatrnent

ol persons during convalescence or of peEons requiring medical

attenlion or rehabililation.1o?

lndian penal code has incorporated punishment for non-consensual

intercourse of husband with his wife that is the husband is nol authorized to have

intercourse with his wife when they are living seParately and the consent of wife has

not been obtained.l@lt can also be said that the law recognizes the term marital rape

and has provided punishment for those who violate the same The customary

practice of dowry death is criminalized. According to it,

(1) Wlere the death ol a woman is csused by any burns or bodily iniury or

occurs otherwise tfian under nomal circumstances within seven years o'

he, maniage and it is shorrn that soon b€bre her death she was

107376. PunBhment tor rape -

'6 376A, lnlercourse by a man w{h hig wile duing seP.retion
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sub.iec,ted to cruelty or harassmsni by her husband or any relative of her

husbsnd for, or in conneclion with, any demand ,or dowry, $uch death

shall be called "dowry death', and such husband or relative shall be

deemed to have caus€d her death.

Explanation -+or the purpose of this suEsec{ion, 'dowqf shall have lhe

same meaning as in sec{ion 2 ofthe Do\,vry Prohibition Aqt, 1961 (28 ot

1961).

(2) Whoeve. commits do,vry dearh shall be punished with imPrisonment tor a

tem which shall not be less than seven year3 but which may extend lo

im prisonment for life.t@

Apart from prescribing punishment for customary evil practi@s it also

prohibits the violation of the dignity of women and committing any act with intention

to outrage the modest of women.

4.4.2 American Laws on Violenca agaimt Women

Violence against women is a global issue and it exists everywhere in the

world however the nature of offences varies trom place to place The otfence

committed in Pakistan and lndia is different from those which are committed in

United Siates or Westem Countries. ln order to prevent women from violence each

state has adopted la\,t/s. The laws ol Unated States prohibit discriminatory acts as

well as violent acts against their women citizens. ln ihis regard Molence against

rB 3048, lndian Penal code
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Women Act (VAwA)r1o has been enacled. Some of the ptovisions ot VAWA are

discussed below:

4.4.2.1 lntsrstate travel for commission of Domestic Violence:

Any person who travels between states for the purpose ot killing, injuring or

harassing lheir intimate partnerlrr or dating parherrr2 as a tederal crime. The law

provides that intention of ihe perpetrator needs to be established to punish under lhis

section of law. i.e. the perpetrator has travelled from one state to another fot the

purpose of killing, injuring or harassing iheir intimate parlner or dating parlner. rr3

ln pursuance of criminal intention any peGon who causes their intimate

partner or dating partner to cross stale lines by force, coercion' dutess or traud;

during which they commit or attempt to mmmit a crime of violence such acl shall be

a federal cime. This does not require intention of the perpeirator to be established

however the element of force, fraud, and duress needs to be proved' 1r'

l10ln rccognfion ol the swerity oI tha cdm* essocialed with domestic violence, 3e(Jal essault and

3lElkino- C-onoress Da$ed the Violence Againsi WonEn Act of 1994 (VAWA 1994) as parl of the

vJ["il,ii 
"-conubi ""d 

Law Enbrcem€;i Act of'199'1. The potec{ions and Provisions afio'ded by

ue issl t gistation *ere sub3equenty expanded end improved in thc violence Againgt women Act

oiliriil wiwi zoool - htbs://u/ww.ieoaimomentum.oro/hislorv-vawa*slhash vPscd6wn'dDuf Last

s€en 13/07/2013

111The lerm 'inlimate partief includes a spouse, a foflner spouse. a past or pros€nt cohabitant (as

lono as the oariies cohabitated a3 spouses), and parenb of a child in common
i;l ioror6ffiJ rrt ea: The term :dating 

Pgrtner' reters lo a pe6on who is or has been rn a socal

rclationshE 
-of 

a romenlic or tntmate neture with the abuger, a3 detemined by the lcngth of the

,"r"iio"ir,i'p, n.tvp. a,ebtonship, and the frequcncy of interadron between the peEons 
'nvotued 

in

the rclalioBhip
tt3ra u s.c. szet(axr)

"tte u.s.c. szzst(axz)
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The law further states that any travel between slates for the purpose of

violating a valid protection order or any portion thereof shall be considered federal

crime. Acmrding to staMe;

It is a federal crime to travel between states, or to enter or leave lndian

country, or within ihe SMTJ with intent to violale the portion of a valid

proteclion order that prohibits or provil$ protection agalnst violence, threats,

or harassmenl against, contact or communication with, or physical proximity

to another person. To eslablish a violation oI this statute, the Government

must demonstftrte that a person had the specmc intent to engage in conduct

that violates the qualiting portion ol the proleclion order al the time of

interstate travel and that a violation actually occuned. This sialute does nol

require an inlimate partner relalionship - although this relationship may be

required by the state or other govemmental body issuing the order - nor does

it require bodily injury115.

The iederal law of Molence against Women aparl from condemning physical

and sexual abuse of intimate partner prohibits any measures taken thereof in

puftiuance to achieve the criminal intent. The punishment prescribed for the

aforementioned offences varies ftom imprisonment for five years in case of no injury

to life imprisonment in case of victim's death.

4.,[.2.2 InteBtate Stalking and Cyber Stalking:

According to Violence Against Women Act it is a federal crime to travel

"5te u.s.c. szez(axt)
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between states with intention of killing, injuring or harassing intimate partner or

dating partner or to place the intmate partner or dating partner under surveillance

with intent to kill, iniure or harass and also in the course of such travel the victim or

their immediate familytl6 is placed in reasonable fear ot death or seious body injury

or emotional dislress member.rrT

The law also prohibits cybercrime committed against intimate partner'

According to it;

li is a tederal crime with intent to (1) kill, injure, harass' or place under

surveilhnce with the intent lo kill, injure, ha.ass or inlimidate, or (2) cause

subsiantial emotional distress, or place in reasonable fear of death or Eerious

bodily injury a person in anoiher State or within the SMTJ; to use ihe mail'

any interaclive computer service, or any tacility ol interslate commerce

(including the lntemet) to engage in a course of conduct that caGes

substantial emotional distess or places such person in reasonable tear ol the

death of. or serious bodiv iniury to, that person or a memb€r of that person's

immediate family or that Prson's intimate partner' A single communication is

not suffcient. The statute defnes a 'course ol conducf as a "Pattem ol

conduct composed of 2 or more acls, evidencing a continuity of purposelra "

The law is only applicable when the offence has been committed more lhan

once. According to the law the penalty for the afore stated offences in case of no

tt6lmmcdiate lamily indudes a spouse. parent' sibling, child or any other pelson living in lhe same

hoGehold end rel.tcd by blood ot mamage

"7rg u.s.c. szz6tl(t)

'r8ra u.s.c. szzotl(a
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iniury is impdsonment ior five years or in case of death of the victim th€ penalty is

imprisonment for life-

4.f.2.3 Crime Vlctim3' Rlghts Act,

The bllowing righb under the Crime Mclims' Raghb Ac1 are enjoyed by viclim of

violence including domestic violence victim:

0) The right to be reasonably protected from the accused

(2) The right to reasonable, accuftlte, and timely notice of any public court

proceeding, or any parole proceeding, involving he crime or of any release or

escaPe of the accused.

(3) The right not to be excluded from any such public court proceeding, unless

the court, afler receiving dear and convincing evidence, determines lhat

testimony by the victim would be materially altered if the victim heard other

testimony at that Proceeding.

(4) The right to be reasonably heard at any public proceeding in the disfict court

involving release, plea, sentencing' or any parole proceeding'

(5) The reasonable right to confer with the attorney for the Govemment in the

case.

(6) The right to tull and timely restitution as provided in law'

(7\ The ]ight to proceedings fiee lrom unreasonable delay'

(8) The right to be treated with faimess and with respect 
'or 

the victim's dignity

and pivacy- rle

"o'rs u.s.c. 53771
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4.4.2.4 R$tihrtion,

ln Molence against Women case, the Court is under obligation to order for

compensation for the victim and lo reimburse the entire losses the victim suffered

inctuding medical, psychological care, physical therapy and the attomey's fee and

other cost incuned in obtaining a civil protection order.120

lntemational community monitoB performance of every state in fulfillirE their

intemational commitment which has impact on trade and other important

intemational atrairs. lt is impossible for any member state to violate its intemational

commitrnent. Pakistian has taken several steps to fulfil its commitnents on human

righb conventions. lt is primarily respomibility of the govemment to portray actual

picture of the society, since it is presumed in outside wodd that Pakistan is amongst

the leading violator of human righB in intemational community Furlhermore

Pakistian needs to improve its govemance to provide justice to its citizens and

improve their living standard.

12ota u.s.c.5z26l
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CONCLUSIONS AND RECOMMENDATIONS

Awareness on Righb of women given in lslam

ln order to aware the masses on the subject of women rights in lslam, the

governmeni shall take necessary steps in this regards i.e. Add chapters regarding

this subject in cuniculum trom the school level and also in higher studies Beside

state responsibility it is also mandatory upon each individual to leam and seek

knowledge given to every individual in lslam. A man is strictly forbidden to misuse

the power given to him as head ot the family in lslam, so that the relationship of

husband and wife may not turn into those of master and servant. On the other hand

woman is nol supposed to take over the position of a man rather she is encouraged

to be usetul member of a society and not a deprived third class citizen of it, as it

used to be before lslam. Exemplary punishments shall be given to perpetrators who

deprive women ftom their rights given in lslam and also in Pakistani law'

Steps for Effoctivenes3 of Pro'Women laYvs

The government shall take the following necessary steps to ensure

effectiveness of pro-women laws in ihe country;

lmplementation of Laws:

Although advancements have been made through passage of new legislation for

protection of women in the country, ongoing challenges to implement these laws

etfectively are persisting. The following areas need to be addressed;

. Rules are io be developed for the implementation of the Women's Protection

Act 2006:
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lmplementation of the Protection for Women from Sexual Harassment at the

Workplace Act is required, through appointment of an exclusive

Ombudsperson and functioning lnquiry Committees within each organisation

which are responsible for the implementation of the law,

Complaint mechanisms for hearing cases of sexual harassment at the

workplace need to be formulated;

. The government mechanism for a convincing implementation of CEDAW

needs to be improved. After the 18t amendment the need to systematize the

mechanism at the provincial level needs to be built up lnvigorating CEDAW

commiltees and soliciting their effective contribution to CEDAW report needs

to be secured.

Support to expedite law making tor women

Legislation for women is fraught with impediments which not only emanates

from objection to the women empowerment agenda but also ftom shoddy preliminary

work undertaken in preparation and conte(ualization of bills:

. Domestic violence bill was unable to be approved from national assembly

due to absence of consensus on the bill among the stakeholders'

Government need to draw strategy in this regard and take necessary

measures to on board those who have reservations over it;

. As part of NCSW'S mandate, alongside assessing the need tor required

legislation for women or working for improving the existing one, it also has

to work on lobbying with the Members of the National Assembly' senate

and civil society for it. The lobbying system needs to be systematized so

that inslead of taking up each bill under an ad hoc arangement' a
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permanent working group that meets after stipulated lime for a pre-

determined period and mandated with the task to lobby, would bear more

effective results;

Standing as well as Select Committees in the parliament are the backbone

of legislative process. After the bill is presented and gets admitted to the

house, and it passes the acceptance stage, it gets referred to the Standing

Committee for final processing ot it. Post 18h amendment, the women's

development subject stands devolved to the province. lncreased and

meaningful legislation can be achieved if the Women's Development

Standing Committee is sensitized and strengthened.

Standing as well as Select committees can solicit extemal technical advice

to make its work easier. Development partners can help in providing this

technical support in the Process;

lmproved System for Women's Proteclion

Alongside improvement in legislation and rules' the systems that implement these

laws and rules have to be retormed for etfective protection and redressal for women:

Law enforcement system

. Revised Standard Operating Procedures for the police force, need to be

implemented, with more policewomen recruited, trained and placed in the

system formulated as Government's response mechanism in cases of

violence against women,

. The case investigation proc€ss is archaic and the police departrnent needs

to take measures to adopt the latest mechanisms of investigation This



includes establishing and training an exclusive team for the investigation of

cases of violence against women;

. Staff in the medico-legal system should be sensitized to gender issues so

lhat they pertorm their duty professionally and sympathetically to women

who are victims of abuse or rape, being focused on the iniuries of the

females alleging rape;

. Forensic deparlments should be established in district hospitals where

cases of violence against women cen be examined locally.

Judiclalsystsm

. The tederal govemment as well as provincial governmen6 should make

alrangements to provide free legal aid to women at district level;

. The federal govemment and provincial govemments must develop

strategy to provide suppo( to higher and lower judiciary to ensure

expeditious disposal of cases and so prevent 'Justice delayed Justice

Denied'.

Prctectlon, ilonitoring and Rgspoffie trtechanbm for Violence against Women:

An efiective protecbon, monitoring and response mechanism that is

systematized instead ofdelivering under ad-hoc anangements or case by case basis

has to be put in place by the respective provincial govemment for countering

violence against women. This system would evolve into encompassing other areas

like resettlement and rehabilitation of viclims in the future This would entail lhe

following:

. A government oversight mechanism at the district' tehsil and

village/neighbourhood council level needs to be constituted for monitoring
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violence against women cases and not only counteing but also preventing

them through timely interventions;

. A govemment response mechanism in cases of violence against women

needs to be systematized;

. The provincial commissions established in the light of NCSW shall be

made more autonomous so that they are able to effectively pursue their

mandate

. An overall protection mechanism, including a monitoring procedure' a

response mechanism, and the appointment of a Protection Ombudsperson

needs io be established by each provincial govemment for countering

gender based violence in the province effectively'

Civil Society Organizations (CSOS)

. cSOs should contibute to building capacity of police and the judiciary

especially in cases pertinent to violence against women;

. CSOS should assist Govemment in compiling information for CEDAW

reporl and also provide them iechnical assistance in writing CEDAW report

. CSOS should focus on constructive activities and bring in to light genuine

cases ofviolence against women

. CSOS should play constructive and positive role in writing CEDAW report

which suggests improvements in system rather criticising the exisiing one

Devolopm6nt PartnetE

. The allocation of funds for the provision ot ftee legal aid' ctises centres

and stlelters as well as for the training to police/judiciary/ medico-legal

stafi should be Prioritized;
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Technical support to establish an inclusive protection system for women

by the provincial govemment should be proYided;

. The development of comprehensive guidelines for establishing an effective

provincial govemments moniioring and response mechanism for gender

based violence, should be supported;

The lack of legislation at the provincial level for the protection to women

and respective implementation mechanisms for laws and treaties should

be addressed. lnlerest groups should be fostered so that the provincial

government lullils the aforemenlioned as part of its commitment under the

intemational CEDAW agreement,

As the Standing and the Select Committees should be sensitized,

strengthened in their role of lobbying for women's rights. Through regular

consultations gender groups can be sensitized that effective legislation is

required to improve women's legal situation, which is the constitutional

right of women in Pakistan, and the stale's responsibility under CEDAW

MembeG of the Standing Committees should be supported in lobbying

and receive fainings, women's development and other relevant areas for

the prevention of violence against women;

The Standing and Select Committees should be encouraged to solicit

external technical support to expedite the process of legislation;

lf the Pakistani siate is to make lasiing improvements in the field o{ improving

the legal situation for its women, it must lind avenues that not only seek to benelit

women in the country but also create consensus among the male citizens and

conservative lobbies, on the most favourable way to deliver on the righls for

women while adhering to lslamic precepts Once it achieves this task, most of
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the other challenges in providing protection to women that emanate from

entrenched patriarchal set up and inherent gender biases will become

increasingly surmountable.
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