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THE ISSUES OF MAINTENANCE AFTER DIVORCE UNDER
ISLAMIC LAW & INDIAN JURISPRUDENCE: A
COMPERATIVE STUDY
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Marriage is a contract between husband and wife, being a part of 1the contract both
partners have some rights and duties against each other. There is one jkind of rights and
duties to be fulfilled during the contact but the other kind arises with dissolution of
contact also termed as divorce. Being a part of marriage contract wife is obligated to
|
manage the household while husband has the duty to bear all the ?ﬁxpenditures of his
wife and children. After dissolution of marriage a different kind of rights and duties
arises, which is dependent on various factors i.e. whether they have children or not and
1
financial setup of both parties. Maintenance of divorced women has’been an important
issue , as in most of the cases woman is left deprived after divorce and it is hard to meet
her needs by herself, therefore man is supposed to support the woman even after
divorce. The doctrine of Maintenance of woman after divorce is acce}'pted in not only by
Islamic law but also by the other religions and contemporary la“:'s prevalent in this
world. However, the concept of maintenance of woman after divorc‘e is not uniform in
all the systems of law and the said doctrine has been interpreted ]differently by each

system of law. Therefore, the existing laws on the issue of maintenance are contradictory

to each other. Laws are not capable of delivering delight in married lives but what they
¢

can do is to minimize the suffering in case of any adversity.
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should treat them kindly with regard to their clothing

and food.”'"’

3. It was narrated from Hakim bin Muawiyah, from his father, that: a man asked
the Prophet (%): “What are the rights of the woman over her husband?” He
said: “That he should feed her as he feeds himself and clothe her as he clothes
himself; he should not strike her on the face nor disfigure her, and he should

not abandon her except in the house (as a form of discipline)!18.”

4. Abu Huraira reported Allah's Messenger (%) as saying: “Of the dinar you spend
as a contribution in Allah's path, or to set free a slave, or as a sadaga given to a
needy, or to support your family, the one yielding the greatest reward is that

which you spent on your family.”!!?

5. Hazrat Ayesha reported that “Hind, daughter of Utbah, asked: O Messenger of
Allah! Abu Sufiyan is a miserly fellow. He does not give what thay be sufficient
for me and my children, unless I take it from him without his knowledge. He

said: Take what suffice you and your children according to means.”!%°

2.2. Entitlement of Post-Divorce Maintenance in Islamic Law

It is an obligatory duty on a husband to provide his wife with all she needs and is one

of the important rights“of the women. It is incumbent upon the husband to make

117 Sunan Ibn e Maja, Vol. 3, Book 9, Hadith 1851 (Grade: Sahih).
118 Synan Ibn e Maja, Vol. 3, Book 9, Hadith 1850 (Grade: Hasan).
119 Sahih Muslim, book 12, Hadith 48 (Grade: Sahih).

120 Sahih Muslim, Vol.7, Book 64, Number 272 (Grade: Sahih).
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women, whether she had a dower fixed for her or not on the verse 241 of surah Al-

baqa’rah!®>

2.5.4. Divorce before Fixation of Dower and after Consummation of
Marriage:

Allah Almighty Says in Surah al-baqa’rah, verses 236:
Ky p o g i 51 G gt 2 G pdn 2l Gy a8l 03 ¥
“There is no blame on you if ye divorce women before

consummation or the fixation of their dower’%¢

On the basis of this verse jurists concluded that a marriage contract is considered to be
valid even without fixed and declared dower. According to Han’afi jurists if dower is not
fixed at all, then proper dower or meéhr-e-mithl will be paid to the women.!®” But in
Maliki School of thought if the.dower is denied expressly than the marriage will be
considered invalid.163

In case where the husband divorces the wife whose dower has not been fixed and
marriage has been consummated then the husband is suggested under verse 241 of Surah

Al-baga’ral:

165 Tbn Kathir, Tafsir Ibn Kathir, 89.
166 Al-Qur’in, 2:236.

167 Mansuri, Family Law in Islam, 75.
168 Tbid.
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she has the right of option of puberty 172 ¢ sl JLsand same is provided in the section 2(6)

of dissolution of Muslim Marriage Act 1939.173

3.1.1. Termination of Muslim marriage

A Muslim marriage contract is terminated at any time, in any of these different modes
according to the Shariah, that is,
> By Act of God (Death of husband or wife)

> By Act of parties

172 Gee For ¢ sl jus , seand " Mol 5 (ol L3513 § 5L Jd Auall " udd AL-Madinah Figh Studies 4eala Uas/
A e Lyl o plell Lalledl Linlino, 209, ,aesand " il calll call ¢ QU Ja ol Al-Madinah Figh Studies 4s</
1 e Ll o plel] Lualled] Linsall dnalano, 199, (2011) " puiliy 1 Ay ey 1lay ST (g gbaagadl Cpanamn (3 a Cisas,

173 Dissolution of Muslim Marriage Act, 1939.

Sec 2, Grounds for decree for dissolution of marriage. “A woman married under Muslim Law shall be
entitled to obtain a decree for the dissolution of her marriage on any one or more of the following
grounds, namely: (i) that the whereabouts of the husband have not been known for a period of four years;
(i) that the husband has neglected or has filed to provide for her maintenance for a period of two years;
(ii-A) that the husband has taken an additional wife in contravention of the provisions of the Muslim
Family Laws Ordinance, 1961; (jii) that the husband has been sentenced to imprisonment for a period of
seven years or upwards; (iv) that the husband has failed to perform, without reasonable cause, his marital
obligations for a period of three years; (v) that the husband was impotent at the time of the marriage and
continues to be so; (vi) that the husband has been insane for a period of two years or is suffering from
leprosy or a virulent venereal disease; (vii) that she, having been given in marriage by her father or other
guardian before she attained the age of sixteen years, repudiated the marriage before attaining the age of
eighteen years: Provided that the marriage has not been consumated; (viii)that the husband treats her
with cruelty, that is to say, (a) habitually assaults her or makes her life miserable by cruelty of conduct
even if such conduct does not amount to physical ill-treatment, or (b) associates with women of evil repute
of leads an infamous life, or (c) attempts to force her to lead an immoral life, or (d) disposes of her
property or prevents her exercising her legal rights over it, or (¢) obstructs her in the observance of her
religious profession or practice, or (f) if he has more wives than one, does not treat her equitably in
accordance with the injunctions of the Quran, (ix) on any other ground which is recognized as valid for
the dissolution of marriages under Muslim Law, Provided that: (a) no decree passed on ground (i) shall
take effect for a period of six months from the date of such decree, and if the husband appears either in
person or through an authorised agent within that period and satisfies the Court he is prepared to
perform his conjugal duties the Court shall set aside the said decree; and (b) before passing a decree on
ground (v) the Court shall, on application by the husband, make an order requiring the husband to satisfy
the Court within a period of one year from the date of such order that he has ceased to be impotent, and
if the husband so satisfied the Court within such period, no decree shall be passed on the said ground.”
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it came in the form of a command and therefore is a binding rule (wijib) and those

successors hold that opinion very strongly.!?2

3.3.3. Ismail b. Umar b. Kathir’s Opinion

Abu al-Fida’ Ismail ibn Kathir added a few very significant points in his famous Tafsir.
At first, he defined the term Mutat-altalkiq and said that:

“Mut‘at is the is something what the husband paid to his divorced wife, according to his means

of income, to comipensate the loss of the wife what she has observed after divorce.””

Then, he quoted Abdullah ibn ‘Abbisas he has determined the amount of Mutat-al-

talaq for a divorced wilfe, saying,

“If the husband is well off, and has good mean of income he should compensate his divorced
wife according to his means and can provide her with a servant or the like, but if he is of limited

»

resources and cannot afford the same then he should provide her with four pieces of clothing.

194

He defined the clothing by quoting a Shabi e Rasool, one of the successor jurists, who

determined the amount of Mutat al-talaagas “a vest, a head scarf, a blanket, and a

192 Tbid. 201.
193 Booth, Charlotte. In Bed with the Ancient Egyptians. Amberley Publishing Limited, 2015.

194 Ibid.
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Index of Verses of ‘Al-Quran

Sr. Verse No. Surah | Page No.
No.
1 B3 BB 75 O 3] 5 GR& G 3s A s il gl | AL 43
(233 18 ) P pally G35 G5, 134 | pagarah
"The mothers shall give suck to their offspring for two | 233
whole years, if the father desires, to complete the term.
But he shall bear the cost of their food and clothing on
equitable terms." (2:233)
2 T f 08 152 B 31 Oy G ploalh ik O] e ¢ 97 | Ak 44,57,62
S B g padly e o il ey 658 usdll o O 954 baga’rah &
(236 5l sl | o 69
“There is no blame on you if ye divorce women before
consummation or the fixation of their dower; but
bestow on them (a suitable gift) the wealthy according
to his means, and the poor according to his means,- a
gift of a reasonable amount is due from those who wish
to do the right things. (2:236)
3 (241 A "ORAN B Ga iyl s clilaly Al 24 & 70
"For divorced women maintenance (should be provided) baga’rah

117 |Page
















[P

b g ey g U G

Gy mam

-

A 8 U e 9815 (il . (V98 Sl (L8 | psdh pliaily | e g
A sl g pabaall B m g anlh lad (B | Alya ddaliy oty 0 V)

Ui aSiluad (34 oS ), s (gl | 933 D6 pSiail (U8 7 i Ly

c RS (a8 A (il gy D pSil o aSia LB, U ple pSilully |

o O] 1 siead o sl g VT L 19b S G i b 0 Y

"( paladey g3suS |

This Hadith means;

“My father told me that he was present at the
Farewell Pilgrimage with the Messenger of Allah: He
praised and glorified Allah, and reminded and
exhorted (the people). Then hé said: 'I enjoin good
treatment of women, for they are prisonérs with you,
and you have no right to treat them otherwise, unless
they commit clear indecency. If they do that, then
forsake them in their beds and hit them, but without
causing injury or leaving a mark. If they obe); you,
then do not seek means of annoyance against them.
You have rights over your women and your women
have ;ilghts over you. Your rights over your women
are that they are not to allow anyone whom you
dislike to tread on your bedding (furniture), nor allow

anyone whom you dislike to enter your houses. And
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