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ABSTRACT

Since its inception in the seventeenth century Europe, international law recognized the
notion of state sovereignty and as a necessary corollary of that notion it deemed war a
lawful instrument of state policy till the conclusion of the Pact of Paris in 1928. Similarly,
the conduct of hostilities was governed by the notion of military necessity till the second half
of the twentieth century. For the last one hundred and fifty years, however, international
law has been persistently trying to restrict the notion of military necessity by expanding the
scope of the principle of humanity. Even today, however, military necessity continues to be
one of the general principles of the law of armed conflict along with the principles of
humanity, distinction and proportionality. The interplay between these principles is much
complex and, hence, the parameters of the principle of military necessity remain largely

undefined.

Islamic law, on the other side, puts a general ban on the use of )‘brce and allows
deviation from this general probibition only as an exception for defending faith and
community. It, therefore, upholds humanity as the governing general principle while deems
military necessity as an exception. Even when it allows deviation from the general
principles of humanity on the basis of military necessity, it restricts this deviation by the
balancing principles of distinction and proportionality. In addition, Islamic law has
prescribed well defined limitations on the utilization of the notion of military necessity
and, thus, upholds that certain acts cannot be committed even under the guise of military

necessity.



Hence, Islamic law’s contribution to “humanizing the international humanitarian
law” would be to recognize the principle of humanity as the cornerstone of international
humanitarian law while the notion of military necessity should be recognized as an

exception with defined parameters and limitations.
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CHAPTER ONE

SPOTTING THE ISSUE

INTRODUCTION
War, no matter how terrorizing its name could be, is a reality. The recorded history is a

witness that human beings have opted for wars in order to secure or defend their interests or
punish those who pose a threat to their territorial integrity or expansion. Countless humans
lost their lives in conflicts and efforts to secure maximum available resources. In an effort to
ban use of force and wars or to, at least, minimize its effects, legal systems introduced

frameworks with limitations on the use of force and conduct of hostilities.

Islamic Law prohibited the usle of force in clear terms but permitted the resort to war
in limited situations—where it remained inevitable. It could, therefore, be asserted that Islam
considers peace as the general rule and war as an exception. Some situations, however, were
recognized where strict allegiance to the law might lead to harm and injury; it hence awarded
some relaxation to the person subject to unusual situations. This sort of situation would be
dealt with by the doctrine of necessity in general, and the doctrine of military necessity in

cases of armed conflict.

Modern international law had the same objective, i.e. limitations on the use of force,
hence, international community had to come up with mechanism of minimizing the effects of
war and regulating the conduct of warring parties during war. This mechanism is known as

the international humanitarian law or the law of armed conflict.
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The law of armed conflict, dealing with conduct of hostilities or regulating the means
and methods of warfare, in its struggle for minimizing the destruction of war was based on
certain principles which serve as the backbone of the entire regime. These principles are, inter

alia, humanity, distinction, and proportionality.

Nevertheless, in recognition of the fact that deviation from these princiéles would, at
times, attract significant military and strategic advantage, the law of armed conflict
acknowledged the principle of military necessity. However, it seems that the principle, as is
used in the legal sense, is unfortunately misunderstood. Commanders on the battlefield use it
as a tool for violating the positive rules of international law that states have consciously

agreed to and seconded their operative characteristic.

Looking at the conflicts of the modern times, it could be observed that military
necessity and concepts such as collateral damage are widely used to provide justification for
violations of the law of armed conflict which in reality undermines the basis, intent and

objective of the law.

It, therefore, seems opportune to analyze the Islamic law of armed conflict and see
what makes it distinct, and to asses if the Islamic concept of military necessity and the
limitations prescribed in it, if any, can advance the purposes of the modern law of armed

conflict and strengthen it in terms of application and providing a control on the claims of

“justifications”.
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This work focuses, on one hand, on analysis of the Islamic law of necessity, and the
status of military necessity in the framework, while on the other, it discusses the modern law
of armed conflict and the place that military necessity occupies therein. Moreover, the major
part of the work is devoted to finding the points where Islamic law could contribute to
updating the law of armed conflict and its supervision of the conflict in the twenty first

century.

1.1 LITERATURE REVIEW

Here, we will first review a few important articles and books written by scholars on the
doctrine of necessity from the perspective of IHL and Islamic law. After this, we will see if
the LLM Students in the Faculty of Shariah and Law, ITUI, have properly and sufficiently

dealt with this doctrine in their respective theses.

1.1.1 Articles and Books

Peter A. Ragone in his article entitled “The Applicability of Military Necessity in the Nuclear
Age™ shows that although states generally acknowledge the restrictions imposed by the laws

of war, yet they legalize their own actions by arguing that these are exempt from the legal

' Peter A. Ragone, “The Applicability of Military Necessity in the Nuclear Age”, Jowrnal of International
Law and Politics, 16 (1984), 701-713
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sanctions on the basis of self-defense, reprisal and/or military necessity.” He also shows that
the most abused justification for grave violations of the laws of war is that of military
necessity.” Ragone, then, goes on to analyze the discourse on the doctrine of military
necessity. He, thus, examines the “positivist interpretation” of the doctrine as presented by
Francis Lieber: “Military necessity as understood by modern civilized nations, consists in the
necessity of those measures which are indispensable for securing the ends of war, and which
are lawful according to the modern law and usages of war.” * This positivist interpretation
does not look at the doctrine as a means for avoiding the laws of war. It, rather, Limits the

doctrine to those measures which do not violate international law .}

Ragone, then, turns to an absolutely opposed interpretation of the doctrine labeled
Kriegsraison. According to this interpretation, military necessity is superior to the laws and
customs of war; a belligerent state claiming military necessity could violate any law or custom
of war with a view to avoiding defeat.® This interpretation, thus, allows terrorism and attacks

against non-combatants if these are necessary to prevail in a conflict.”

After analyzing these two opposing interpretations of the doctrine, Ragone mentions

the limitations imposed by IHL on the doctrine of military necessity. Foremost among these

?1bid., 701. ' -
3 Tbid.

*U.S. Dept. of War, General Order No 100, Instructions for the Government of Armies of the United States in
the Field, art. 14(1863).

> Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 702.

¢ Ibid., 704.
7 Ibid.

Yo
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limitations is that of proportionality.? This limitation allows such destruction, and only such
destruction, as is necessary, relevant and proportionate to the prompt realization of legitimate
belligerent objective.” The principle of distinction likewise restricts this doctrine as it confines

the attacks to legitimate military targets.

While discussing the issue of nuclear weapons, relying upon research reports of
various research committees and councils, Ragone asserts that nuclear explosion does not
distinguish between combatants and non-combatants;" in the event of nuclear explosion, the
injured combatants of the adversary and non-combatants will be in an area severely
contaminated by radioactive fallout, and the presence of radioactive fallout makes it

' it is impossible to explode a

impossible to take care of these wounded and sick people;’
nuclear weapon and protect the civilians and combatants from the fallout;'” the destruction
caused by exploding nuclear weapon can in no way be proportionate to the military benefit
which a state seeks;"’ exploding a nuclear weapon causes genetic damage which increases the

gene mutation rate;'* the genetic damage caused by radioactive fallout would be equivalent of

genocide.” Ragone, therefore, concludes that the use of nuclear weaponry is violative of

¥ Ibid.

? Ibid., 705.
®Ibid., 712.
"Ibid., 710.
21bid., 711.
B Ibid., 712.
' Ibid., 708.
"> Ibid., 712.
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international law, customs of war and the UN Charter and that it is not allowed even under

the principle of military necessity."®

Ragone’s article contains some really useful material and his analysis is very helpful in
understanding the true purport of the doctrine of necessity. Yet it remains to be elaborated as
to why certain prohibited acts are allowed under the doctrine of military necessity, while
others remain prohibited. In other words, the parameters of the doctrine of military necessity

have to be clearly defined. This is the main objective of the present thesis.

Michael N. Schmitt in “Military Necessity and Humanity in IHL: Pres;rving the
Delicate Balance™” asserts that the roots of principle of military necessity as a justification for
deviation from IHL are found in the doctrine Kriegsraison geht vor Kriegsmanier, that is to
say, “necessity in war overrules the manner of warfare”. Schmitt says that this justification

could only be reliable in two situations:

1) When the only way to avoid sever danger is to deviate from the legal norms; or
i) When complying with the norms may endanger the ends of war'.
However, this doctrine does not allow killing of civilians or destroying civilian objects. Since

destruction as an objective of war is in itself a violation of IHL, thus, to justify this violation,

¥ 1bid., 713.

" Michael N. Schmitt, “Military Necessity and Humanity in International Law: Preserving the Delicate
Balance”, Virginia journal of International Law, 50 (2010).

¥ Schmitr, “Military Necessity and Humanity in International Law”, 797.

T
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a reasonable connection between destruction and complete surrender of the adversary must
be shown."
According to Schmitt, IHL represents a balance between the principles of military
necessity and humanity in such a way that its rules provide a compromise between these two
apparently opposing doctrines.”’ According to the preamble of the Hague Convention 1V,
1907, the instrument was, “inspired by the desire to diminish the evils of war, as far as
military requirements permit™. Schmitt says that “Martens Clause” was included in the
Convention with a view to balancing military aims by humanitarian considerations”. From
this, he concludes that mere absence of an explicit rule on a particular issue does not justify an

act on the argument of military necessity”. In other words, measures taken during war to
gu ary 4

secure the ends of war must reflect respect for humanity.

The fundamental thesis of Schmitt in this article is that every act of hostility is

originally permitted, but the principle of humanity puts some restrictions excluding some of
the acts from this general allowance.” Thus, military necessity is the norm and humanity is

the exception. As opposed to this, in Islamic law, the principle of humanity is the norm while

necessity 1s the exception. Thus, Islamic law generally prohibits all acts of hostilities under the
1bid., 798.

* Ihid.

*! Preamble of the Hague Convention IV, 1907.

# Schmitt, “Military Necessity and humanity in International Law”, 800
B Ibid.

# Ibid.
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principle of humanity, but allows some of these acts under the principle of necessity during
war. This difference in approach has some important consequences, which will be explored in

this thesis.

The principle of necessity in Istamic law has been elaborated in detail in the Mawsu'ah
Fighiyyah in the article titled “Darurab”. This article first gives the literal and technical
definitions of the term necessity” after which it enumerates other relevant terms, such as
hajah (need),” haraj (difficulty),” ‘udbr (legal excuse),” ja’ihab (material loss)” and ikrah
(coercion).” The article mentions on the authority of the famous Andalusian jurist Abu Ishaq
al-Shatibi that the legal rules (ehakm) are of two categories: some rules are applicable in
ordinary situations to the subjects (mukallafin) in general, while some rules are‘applicable in
extrlaordinary and exceptional situations.”® The doctrine of necessity falls in this latter
category. The article also mentions the texts of the Qur’an and the Sunnah which form the
bases for the doctrine of necessity.” Importantly, the article lists the conditions for the
af)plication of the doctrine of necessity. It also mentions the situations where the Muslim

jurists apply the doctrine of necessity. At the end, the article refers to some important general

5 1bid., 191.

% Tbid., 191-92.
7 Ibid., 192.

2 Ibid.

® Ibid., 19293
¥ 1bid., 193.
Mbid,

2 1bid., 193-94.
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principles of Islamic law relevant to the doctrine of necessity.

The article contains some really useful and valuable material on the doctrine of
necessity in Islamic law and references to the various schools of Islamic law. However, it talks
of necessity in general terms and mentions military necessity very briefly and that too in

passing only.

A recent scholarly work on the issues of necessity and coercion is done by
Muhammad Mushatq Ahmad® in his book titled fihad, Muzahamat aur Bagabwat (Jihad,
Resistance and Rebellion). In this book, Ahmad devoted one chapter each to necessity and

coercion wherein he analyzes these doctrines in quite detail.

The chapter on necessity starts with the identification of state of necessity and the
general principles governing and limiting the scope thereof.™ It describes that state of
necessity is governed by two general principles of Islamic law, namely, necessity permits

prohibited acts and necessity must be kept within its limits.”

It, however, remains to be ascertained that on what principle some acts are deemed
permissible or obligatory in the state of necessity and others are deemed prohibited even in

such state?

» Muhammad Mushtaq Ahmad is Assistant Professor of law in the Faculty of Shariah and Law, ITUL In
this book, he has virtually dealt with almost all important issues of the law of war from the perspective
of the contemporary international law and Siyar (Islamic international law).

* Muhammad Mushtaq Ahmand, Jibad, Muzahamat aor Baghawat (Gujranwala: Al-Shari’ah Academy,
2008), 386.

» Ibid., 387.



In the second section of the same chapter, Ahmad analyses the issue of killing a
protected person in the state of necessity.” He cites various passages of the earlier jurists
(fugaha’) in which they unequivocally declare that even when attacking the enemy fort
becomes inevitable under the doctrine of necessity, they have to take all precautionary
measures to avoid causing harm to any protected person” and where it is impossible to
distinguish between the lawful and unlawful target, it is obligatory on them to intend killing

only those whom it is allowed to kill.”*

Moreover, the rule becomes stricter when it comes to willful killing an innocent
Muslim. Ahmad cites the fugaha’ to substantiate that this act remains prohibited even in the
state of necessity.” So much so that if Muslims are ordered by their commander to kill a
group of people, but they come to know about the presence of an innocent Muslim in that
group, they are not allowed to kill anyone of them till that particular person is singled out
and spared.® Here, he also discusses the fictitious case created by the illustrious jurist-cum-
philosopher Imam Abu Hamid Muhammad b. Muhammad al-Ghazali.* This is the case
where the enemy while attacking the Muslim troops makes shields of some Muslim prisoners.

Ghazali says that intentionally killing these Muslim prisoners is not allowed even in the state

* Ibid., 389.
7 Ibid., 322-23.
3 Ibid., 390.
¥ Ibid., 389-90.
*Ibid., 390.
“Ibid., 391-92.
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of such dire necessity, unless it is definitively concluded that the enemy would kill 4//
Muslims and it is not possible to repel the enemy unless these Muslims are killed.” This is a

hypothetical case and it is practically almost impossible to have such situation in any war.

In Chapter 14 of the book, Ahmad elaborates the doctrine of coercion (ikrab) in
Islamic law.” For this purpose, he begins with an analysis of the juristic discourse on the

following verse of the Qur’an:

The ones whose hearts willingly embraced disbelief after believing, except those whose
hearts remained firmly convinced of their belief, shall incur Allah’s wrath and a
mighty chastisement lies store for them except for those who were forced to engage in

infidelity to Allah after,."

After this, he quotes the illustrious Hanafi jurist Abu Bkr Muhammad b. Ahmad b. Abi Sahl
al-Sarakhsi (d. 490/ 1097) who says that in the state of coercion every act does not become
permissible; rather, some of the acts become obligatory {wajib), others become permissible

(mubah), while some acts remain prohibited.” Among these latter acts, an exemption

¥ Abu Hamid Muhammad b. Muhammad al-Ghazali, al-Mustasfa min Um al-Usul (Beirut: Dar Ihya’ al-
Turath al-‘Arabi, n. d.), 1: 344.

* Ahmad, Jihad, Muzahamat aor Baghawat, 356.
* Qura’n 16: 106.
¥ Jibad, Muzahamat aor Baghawat, 358.
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(rukbsah) is granted for the commission of some acts, while no exemption is granted for some

of these acts.®

Ahmad, then, quotes various passages from the texts of the classical manuals,
particularly Sarakhsi’s al-Mabsut to elaborate the rules of Islamic law relevant to various acts
and omissions under coercion. Thus, he concludes that oral transactions made under coercion
are enforced, except from which the law allows retraction.” As for causing an injury to one’s
self under the threat of instant death, the act is allowed under the principle of commutting a
lesser evil for avoiding a greater evil.® However, where a person is threatened with death to
kill another person, he is not allowed to do so for saving his life.*” As for the punishment of
gisas in this case if that third person is killed; the rule is that if this was a case of perfect
coercion (ikrah tam), the one who coerced him (mutasabbib/mukrib) will be given gisas
punishment as the person under coercion (mubashir/mukrab) is deemed a tool in hands of the
mukrih.® On the other hand, in case of imperfect coercion (tkrah nagis), the

mubashir/mukrab will be given gisas punishment.”!

An important issue analyzed by Ahmad is that of coercion from state authorities on a

person for committing an illegal act. He analyzes various texts of fugaba and concludes that

* Ibid.
¥ Ibid., 360.
* Ibid.
* Ibid., 366.
¥ Ibid.
> Ibid
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the liability for illegal act lies on state authorities.” Moreover, he argues that subordinates
cannot take the plea that they were acting upon the commands of their superior because

Islamic law does not allow obedience to any creature when it amounts to disobedience to the

Creator.”

The issues raised by Ahmad are very important and are directly relevant to our thesis,
but he has primarily concentrated on the rules and principles of Islamic law. There is a need
to compare these with the rules and principles of the contemporary law of armed conflict and
to improve the existing legal régime in the light of these rules and principles. This is the main

purpose of our study.

1.1.2 Unpublished Theses in the Faculty of Shariah and Law

Although military necessity is a very important and sensitive issue, it has not been examined
in depth in this faculty. Some good theses have been written on various aspects of
international law and the use of force, but an in-depth analysis of the parameters of military
necessity could not be undertaken. Muhammad Mushtaq Ahmad™ in Use of Force for the Right
of Self-Determination in International Law and Shariah: A Comparative Study briefly discusses

the principle of military necessity but his primary focus was on the legality or illegality of

52 Ibid., 369.
53 Ibid.,598.

% Reg. No. 376-FSL/LLMIL/F04
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armed liberation struggle. Rehmanullah®™ briefly touches the principle of necessity in
Parameters of Use of Force for self defense in International Law but his focus was on jus ad
bellum and he did not discuss the principle from the perspective of jus in bello. The same is
true of Ch. Munir Sadig® (Terrorism and International Law), Atf Abbas” (Use of Force in
Afghanistan and International Law Post 9/11 Scenario) and Fayaz Khan® (Protection of the
Victims of War on Terrorism: Legal Perspective), who gave only passing references to the

principle of necessity and these too were mostly from the perspective of jus ad bellum, not jus

in bello.

The only thesis that discusses the principle of necessity from the perspective of jus in
bello is Nuclear Weapons under International Law and Shariah by Muhammad Jan.” However,
his discussion is very brief and necessity is just one of the principles he analyzed in this thesis.

He did not discuss the parameters and limits on the principle in this thesis.

Presently, some students are working on some important areas of jus in bello. These
include Sardar ALi® (International Regime of Civilian Protection in War on Terror), Shahbaz

Al (US.A. Military Intervention in Weaker States), Same-ur-Rahman® (The Conduct of

 Reg. No. 08-FSL/LLMIL/F04
% Reg. No. 11-FSL/LLMIL/F04
7 Reg. No. 20-FSL/LLMIL/F04
*® Reg. No. 48-SF/LLMIL/F05

> Reg. No. 1-FSL/LLMIL/F04

% Reg. No. 79-FSL/LLMIL/F06
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Hostilities in Non-international Armed Conflict: A Comparative Study of the Provisions of
International Humanitarian Law and Islamic Law) and Sadia Tabassam® (The Problem of
Unlawful Combatants: A Hard Case for International Humanitarian Law). However, none of

these theses focuses on the parameters of military necessity.

Hence, there is a need to take an in-depth analysis of this very important legal issue

relating to a very significant aspect of the contemporary law of armed conflict.

% Reg. No. 112-FSL/LLMIL/F08
% Reg. No. 118-FSL/LLMIL/F08
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CHAPTER TWO

LIMITS OF THE DOCTRINE OF MILITARY NECESSITY: GAPS IN THE
CONTEMPORARY INTERNATIONAL LEGAL REGIME

INTRODUCTION
The doctrine of military necessity has a principal place in international humanitarian law. It

limits violence to only those measures which are necessary for achieving the strategié
objectives of war and which are lawful according to the laws of war. Furthermore, the
doctrine is subject to few other principles of the law of armed conflict including the principles
of humanity, proportionality and distinction. Hence, it is safe to assert that a violent act
would not be considered justified under the concept of military necessity if it violates all or

any of these principles. Thus, those measures which are militarily unnecessary are prohibited.

However, the doctrine, as it is used in legal sense, is unfortunately misunderstood. The
military commanders on the battlefield use it as a tool for violating the positive rules of
international law that states have consciously agreed to and seconded their operative

characteristic.

The problem of discrepancies between the theoretical position of the doctrine of
military necessity and its practical application on the battlefield lies in its confusion for a
different concept—necessity or extreme emergency where the very existence of a state is in

peril. It is important to note that necessity or extreme emergency is an exception to the
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general principles in any legal system. Nevertheless, military necessity is not an exception to

the law; it is one of the fundamental principles of law of war that forms the foundation of

IHL.

2.1 Defining and Determining the State of Military Necessity

International humanitarian law (IHL), also known as the law of armed conflict (LOAC),

regulates the conduct of hostilities in armed conflict.** This law does not deal with the legality

or illegality of war®, it instead gives detailed rules for the conduct of hostilities. It embodies,

on the one hand, principles for the conduct of hostilities in armed conflict with a view to

ameliorating the condition of war victims,* and on the other, it puts constraints on the means

# IHL characterizes armed conflicts into two categories, namely, international armed conflict (IAC) and

65

non-international armed conflict (NIAC). IAC is illustrative of a conflict which breaks out between two
or more states or between state and a recognized liberation struggle. NIAC, on the other hand, involves
hostilities between government armed forces and organized armed groups or between such groups
within such state. See for details: Hans-Peter Gasser, Introduction to International Humanitarian Law
(Haupt: Henry Dunant Institute, 1993) 21.

International law relating to armed conflicts is divided into two main branches: jus ad bellum (the law of
resort to war), and jus in bello (the law of conduct of war). The twin terms, though, elucidate the
developments took place over centuries, yet they are of recent coinage. The former gives rules abour the
legality or illegality of wars, while the latter governs the conduct of hostilities. Jasmine Moussa, “Can
Jus ad Bellum override Jus in Bello? Reaffirming the Separation of the Two Bodies of Law”, International
Review of the Red Cross, 90:872 (2008), 965.

% For example, the four Geneva conventions and the two protocols additional thereto. The first Geneva

Convention seeks the amelioration of the condition of the wounded and sick in armed forces in the
field; the second convention ameliorates the condition of wounded, sick and shipwrecked members of
armed forces at sea; the third convention is relative to the treatment of prisoners of war; and the fourth
convention is relative to the protection of civilian persons in time of war. See for details, Curtis F.].
Doebbler, Introduction to International Humanitarian Law (Washington: CD Publishing, 2005).



and methods of warfare.” Thus, IHL humanizes war; it aims at mitigating human sufferings

arisen out of war. The gist of IHL can be summed up in the following principles.

One of the fundamental principles of IHL is ‘Humanity’. It puts restrictions on the

means and methods of warfare® and prohibits targeting civilian population and property.”
Attacking and killing the enemy combatants is, however, not prohibited. Notwithstanding,
the principle of humanity prohibits attacks on those combatants who lay down their

weapons,” or become disabled of wounds or are hors de combat—no more taking part in the

combat.”!

an
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¢ Doebbler, Introduction to International Humanitarian Law, 20.

% Under this principle, the use of various weapons is prohibited. These include, inter alia, weapons of mass

destruction, such as chemical weapons, biological weapons and nuclear weapons. Similarly, employing
those weapons which may indiscriminately harm the combatants and non-combatants is also
prohibited. Article 51, Protocol I Additional to the Geneva Conventions of 1949 (AP I). The litmus test
for identifying a lawful weapon is whether the damage resulting from its use can be limited to specific
military objects. Article 22 of the Hague Regulations IV, 1907, states that “[t]he right of belligereats to
adopt means of injuring the enemy are not unlimited”, while Article 23 of the said Regulations
prohibits the use of poisons or poisoned weapons, arms, projectiles or any other materials or techniques
which cause superfluous injury. See for details, Peter A. Ragone, “The Applicability of Military
Necessity in the Nuclear Age”, Journal of International Law and Politics, 16:701 (1984), 704-708; also,
Hamutal Esther Shamash, “How Much is Too Much? An Examination of the Principle of Jus in Bello
Proportionality”, Israel Defence Forces Law Review, 2 (2005), 110-113.

¢ See generally: Geneva Convention IV for the Protection of Civilian Persons in Time of War. The main

object of this Convention is to confine military operations to military objects and to immune civilians
during armed conflict. Articles 51 and 52, AP L

Article 8(b)vi of the Rome Statute, 1999.

Article 41, AP I. A person is recognized as bors de combat who falls into the hands of adversary; indicates
obviously his intention to surrender; or becomes unconscious or is otherwise incapable of defending
himself. A soldier who is incapable of taking part in combat or wishes to surrender has to lay down his
arms and raise his hands, or wave a white flag and come out of the shelter with hands raised. The
surrender in these various ways, however, must be unconditional. The only right that the person who is
surrendering can claim is thart the status of POW is to be accorded to him. See for details, Commentary
on Art. 41 of AP I (Geneva: International Committee of the Red Cross, 1987).
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A necessary corollary of the principle of humanity is the principle of ‘distinction’

which has been inscribed in the Protocol I Additional to the Geneva Conventions of 1949.

The parties to the conflict must at all times distinguish between civilians and
combatants;? attacking civilians intentionally is a war crime under the Rome Statute.” Thus,
the principle of distinction prohibits attacking anything but the military objectives;”* and
obligates the parties to distinguish between lawful and unlawful objects for the purpose of
conducting military operations.”” The discrimination between combatants and non-

combatants,” thus, paves the way for the prohibition of indiscriminate attacks.”

7 Articles 48, 51(2) and 52 (2), AP L The principle of ‘distinction’ as laid down in Article 48 of Additional
Protocol I is recognized as a rule of customary international law. Moreover, there are examples of
national legislation, for instance Italy, Azerbaijan and Indonesia, which make it an offence to attack
civilians directly. Jean-Marie Henckaerts and -Louise Doswald-Beck, Customary Intemnational
Humanitarian Law (New York: Cambridge University Press, 2009), 26.

> Article 8(b) (i), (i) of the Rome Statute, 1999. Rome Statute or as sometimes referred to as the
International Criminal Court (ICC) Statute is a treaty that was agreed upon for establishing the
International Criminal Court—a court which would try serious crimes of concern to the international
community. The treaty entered into force in 2002. As 1 February 2012, 120 states are parties to the
treaty. For derails visit: http://www.icccpiint/Menus/ICC/About +the + Court/ (Last Accessed: 1-3-
2012).

7 Article 52 (2) of the AP I, defines military objects as “those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or partial destruction,
capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage”.
In addition, Articles 48 and 51 of the same Protocol provide for the general protection of civilians and

their property. :
7 For instance, military camp is a lawful object while hospital, school and places of worship are unlawful
objects for military operations.

7 Article 1 of the Hague Regulations (IV) with Respect the Laws and Customs of War on Land, 1907 lays
down four essentials for the status of combatant; namely, responsible command, distinctive emblem,
carrying arms openly and obeying the laws and customs of war. This is for the purpose of determining
the fate of a person who falls into the hands of the adversary during armed conflict; the status of
prisoner of war is accorded to him if he fulfills these four conditions.

W
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Nevertheless, if military operation is conducted against a lawful object, but

consequently—not as a means or end but as a side effect—damage is caused to some civilian

population or property, such damage is considered “collateral damage™* and is not considered

. - - . 79
a violation of IHL, provided all the necessary precautionary measures were taken.

The principles of humanity and distinction collectively give rise to another important

principle, namely, proportionality, which means that force should be used proportionate to

the military objective. This principle has been embodied in AP 1.%

77 Art. 51, AP L. Indiscriminate Attacks are those which are not directed against a specific military object;

or the use of such means and methods which could not be directed against a specific military object, that
is, the harmful effect whereof may extend to civilians and their property; or the incidental loss to
civilians, or civilian objects, or a combination thereof arising out of an attack would be excessive in
relation to the military advantage expected to be introduced by that attack. See for details, Commentary
on Art. 51 of AP I (Geneva: International Committee of the Red Cross, 1987).

 The phrase “collateral damage” has not been used in the Geneva Conventions and the Protocols

73

Additional thereto. However, the concept is well found in IHL. See, for instance, especially in Article
51 and 57 of AP L. However, the phrase has been used in San Remo Manual. This Manual is not an
international treaty, but a useful document prepared by experts of international humanitarian law to
work as a guideline or draft proposal. Article 13(c) of San Remo Manual defines “collateral casualties or
collateral damage™ as “the loss of life of or injury to, civilians or other protected persons, and damage to
or the destruction of the natural environment or objects that are not in themselves military objectives”.
For a detailed introduction of the manual, visit:
hup://www.icrc.org/eng/resources/documents/misc/57)mst.htm (Last Accessed: 04-05-2012).

Article 57 and 58, AP L. During military operation, constant care should be taken to spare civilians and
their properties. It should be clarified before attacking an object that is neither civilian object nor
subject to any special protection, and all necessary precautions should be taken in choice of means and
methods of operation to avoid incidental loss of civilians life, property or combination thereof, which
would be in relation to the direct military advantage). See also: Article 46 of the San Remo Manual.

® Article 51(5)b and 57(2)(a)iii, b, AP L. The gist of these articles is that the parties shall refrain from

launching any attack the objective whereof is not a military one, or is subject to special protection, or
the expected incidental loss of civilian life, property or combination thereof is excessive in relation to
the military  advantage anticipated. Thus, concerning compliance with the requirements of AP I, a
commander in the field have to ask himself whether the target is legitimate objective; whether the attack
will cause damage indiscriminately; and whether the principle of proportionality will be violated. See
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It prohibits disproportionate attacks, wherein the incidental loss—collateral damage—
. - . <. vy . v sl
is excessive in relation to the military advantages anticipated,”’ and thus, balances the
competing military and humanitarian advantages in an armed conflict. Similarly, causing

. . 3 - . . - - 82
superfluous injury to the enemy combatants is prohibited under this principle.

It is customary rule of THL that if the collateral damage introduced by an attack is
excessive in relation to the military requirements, the principle of proportionality prohibits
such attack,® even if the goal could not be achieved through any other way.* Hence, absolute
extermination of the enemy should not be aimed at, instead such degree of harm may be

inflicted as is necessary for winning the war.®

Belligerent states, while agreeing to the legitimacy of these in bello principles, usually
argue that their course of action is exempt from legal sanctions. The justification presented

for exemption is, inter alia, military necessity.*® However, this doctrine is the most oft-

for details, Shamash, “How Much is Too Much? An Examination of the Principle of Jus in Bello
Proportionality”.

81 Article 8(b)iv of the Rome Statute, 1999.

% Article 23 of the Convention II with Respect to the Laws and Customs of War on Land, 1899. See also
Article 35(2), AP L.

BArticle 51(5)b and 57(2)b of AP L.

% United States v. List (The Hostage Case), Case No. 7 (Feb. 19, 1948). See also, Shamash, “How Much is
Too Much? An Examination of the Principle of Jus in Bello Proportionality”, 108.

* Muhammad Mushtaq Ahmad, Jibad Muzabamat anr Baghwat: Islami Shari‘at aur Bayn al-Aqwami Qanun
ki Roshni mayn (Gujranwalah: Al-Shri‘ah Academy, 2008), 302. Hence, use of weapons of mass
destruction (WMDs), which unnecessarily and excessively cause damage to adversary, even to the
combatants on the battlefield only, is prohibited. Similarly, article 35(2) and 51(5)b of AP I prohibit
superfluous injury.

* Other justifications which states mostly rely upon are: self-defence; reprisals; and reciprocity. Ragone,
“The Applicability of Military Necessity in the Nuclear Age”, 701.

I

#3539



¢

invoked and abused justification for otherwise unjustifiable military actions; flagrant

violations of the laws and customs of war are committed in the name of military necessity.

In addition to the abovementioned principles, military necessity occupies an
important stand in the THL. This concept forms part of the legal concepts validating acts
which are otherwise considered crimes in IHL. In other words, IHL recognizes the doctrine

g v . - clc bq s? h h k h
of military necessity whereby it allows targeting military objects,” even that the attack have
adverse, and may sometimes have even horrible, consequences for civilians and civilian

objects.”

The roots of doctrine of military necessity as a justification for deviation from THL are
found in the principle Kriegsraison gebt vor Kriegsmanier,”that is to say, “necessity in war

overrules the manner of warfare”.

Nonetheless, this doctrine does not allow killing of civilians or destroying civilian

objects.” Since destruction as an objective of war is in itself a violation of IHL, thus, to justify

¥ See generally, Convention IV with Respect to the Laws and Customs of War on Land, 1907. As war
entails destruction and harm, therefore, what constitutes a military object may change during the course
of combat; after the destruction of some military objects, the enemy will use some other installations,
sometimes even civilian objects, for the same purpose. The use of new installations, even if they were
used heretofore by civilians, renders them military objectives and a legitimate target for attack.

% Roy Gutman and David Rieff, Crimes of War: What the Public Should Know (Singapore: W.W. Norton
and Company, 1999), 251.

# Michael N. Schmitt, “Military Necessity and Humanity in International Law: Preserving the Delicate
Balance”, Virginia Journal of International Law, 50:4 (2010), 796. This principle is equivalent of a
principle of Islamic law which states that “necessity permits acts, which are prohibited in ordinary
situations”, However, in Islamic law too this general allowance is restricted by other principles, such as,
“what became permissible due to an excuse becomes prohibited when the excuse is removed” and
“necessity does not nullify the legal rights of others™. See chapter 2 below.
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this violation, a reasonable connection between destruction and complete surrender of the

adversary must be shown.”

The doctrine has been approached in two diametrically opposite ways, namely,
“Kriegsraison™” and “positivist approach”.”® The difference in approach to and interpretation
of the doctrine results in difference in the conclusions and the corpus of the norms regulating

conduct of hostilities in armed conflict.

As far as the Kriegsraison interpretation is concerned, it gives a superior status to
military necessity; the laws of war can be overruled by the excuse of military necessity. This
interpretation finds its roots in German doctrines Kriegsraison geht vor kriegmanier, that is to
say, “necessity in war overrules the manner of warfare” and Not kennt kein Gebot, that is,
“necessity knows no law”.” These doctrines allude to the idea that a commander on

battlefield, while considering the demands of a military situation, can decide whatever in

_every case—whether the laws of war would be abided by or contravened.”

% Artcles 51 and 52, AP L.

! United States v. List (The Hostage Case), Case No. 7 (Feb. 19, 1948). Available at: htep://werle.rewi.hu-
berlin.de/Hostage%20Case090901mit%20deckblacr.pdf (Last Accessed: 07-03-2012).

” This is sometimes referred to as “Clausewitzian approach™. See for derails, Scott Horton, “Kriegsraison or
Military Necessity? The Bush Administration’s Wilhelmine Attitude Towards the Conduct of War”,
Fordham International Law Journal, 30 (2006).

* Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 702-704.

* Schmitt, “Military Necessity and Humanity in International Law: Preserving the Delicate Balance”, 796.
» Commentary on Art. 35, AP I (Geneva: International Committee of the Red Cross, 1987), 391.

% Ibid.
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According to this approach, military necessity is superior to the laws and customs of
war; a belligerent state claiming military necessity could deviate from any law or custom of

war in order to avoid defeat.”

Carl Luder,” one of the stanch advocates of this unbridled interpretation, puts it in
the following words that “any departure from the laws of war can be justified when
circumnstances arise which mean that the achievement of the war-aim, or escape from extreme

danger, would be hindered by adhering to it.”

He tries to assert that the laws of war would not be relevant or should not complied
with if they would hinder the achievement of military targets or they create problems in
escaping from a situation of danger, provided that the measure should be taken for

accomplishing a military objective.

In this situation, it seems that the belligerent on the battlefield is the sole judge of
necessity; if he deems the deviation from a rule—or rules—of international law necessary for

the success of his operation, the deviation is permissible.'®

7 Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 702. German authorities as
General Julius von Hartmann instigated the acts of terrorism, cruelty and destruction against both
combatant and non-combatants. It, in his view, was ‘necessary’ for prevailing in a conflict. Ragone,
“The Applicability of Military Necessity in the Nuclear Age”, 704.

% He is known to late nineteenth century jurists as “Lieber without limitations”.

? Horton, “Kriegsraison or Military Necessity? The Bush Administration’s Wilhelmine Attitude Towards
- the Conduct of War”,585.

® William Gerald Downey, “The Law of War and Military Necessity”, The American Journal of
International Law, 47:2 (1953), 253.
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It is this interpretation of the doctrine that the German leaders invoked as a legal
justification for various doubtful practices, inter alia, attacking civilians, hors de combat, and

unnecessary devastation.'

Likewise, in the recent history, George Walker Bush’s administration constituted an
attempt to resurrect the notion of Kriegsraison to justify the violation of laws of war
committed during the US-lead global war on terror.'” His administration continuous;ly and
obviously cited “military necessity” to justify various acts of cruelty, inter alia, torture to
extract information," cruel, inhuman and degrading treatment with the prisoners of war
(POWSs), prolonged arbitrary detention, and disappearing. This interpretation, thus, allows

terrorism and attacks against non-combatants if these are necessary to prevail in a conflict.'”

This approach—or to be more specific, this abused interpretation—is, however, no

more relevant in the contemporary legal regime.'® The Tokyo and Nuremberg Tribunals

19! See, for instance, United States v List et al (The Hostage Case); United States v Altstoetter (The Justice
Case); and United States v Von Leeb (The High Command Case).

192 See generally, Jennifer Van Bergen and Charles B. Gittings, “Bush War: Military Necessity or War
Crimes?”. Available at hup://www.pegc.us/archive/letters/bush war.pdf (Last Accessed: 22-1-2012);
also Horton, “Kriegsraison or Military Necessity? The Bush Administration’s Wilhelmine Attitude
Towards the Conduct of War” 591.

10 1. - . . . . . .
It includes various techniques, for example, sleep deprivation, stress positions—it results, over a period
of hours or days, in painful failure of organ or dislocation of joints, and waterboarding—making a
person through various means sense that he is drowning.

"% For examples the detainees were subjected to forced nudity, lap dance and loud music for prolonged
periods of time. Furthermore, the detainees were forced to wear women’s underwear, a leash and

behave like a dog.
' Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 704.

1% See, for example, United States v List et al (The Hostage Case); United States v Altstoetter (The Justice
Case); and United States v Von Leeb (The High Command Case). Also, ICRC Commentary on AP I,

37
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were proved to be the death knell of this interpretation; what survived after the close of the
3 Tribunals is the notion of military necessity which was embodied by Lieber, and is
compatible with the Geneva Conventions, 1949 and the Protocols Additional thereto.'” A
Tribunal, during the Nuremberg trials, while rejecting the operative effect of this

interpretation in a case, concluded that:

It has been the view point of many German writers and to a certain extent has been contended
in this case that military necessity includes the right to do anything that contributes to the
winning of war. We content ourselves on this subject that with stating that such a view would
eliminate all humanity and decency and all law from the conduct of a war and it is a contention

which this tribunal repudiates as contrary to the accepted usages of civilized nations. '®

7

Thus, this interpretation and sometimes the very existence of suspensory nature of the
doctrine, has been generally rejected as a defense for acts which are forbidden by the

customary and conventional laws of war “inasmuch as the latter have been evolved and

(Geneva: International Committee of the Red Cross, 1987), 391-396; Ragone, “The Applicability of
Military Necessity in the Nuclear Age”, 704; Schmitt, “Military Necessity and Humanity in
International Law: Preserving the Delicate Balance”, 798; also Nobuo Hayashi, “Requirements of
Military Necessity in International Humanitarian Law and Internatiopal Criminal Law”, Boston
University International Law Journal, 28:39 (2010), 52. Percy Bordwell, in early nineteenth century,
noted that “given a liberal interpretation it would soon usurp the place of the laws altogether”. Elihu
Root, then president of the American Society of International Law, likewise remarked that “[e]ither the
doctrine of kriegsraison must be abandoned definitely and finally, or there is an end of international law,
and its place will be left a world without law”.

\ 107

Commentary on AP |, 391.

,

e

®  United States v Von Leeb (The High Command Case). Available ar
http://www.worldcourts.com/imt/eng/decisions/1948.10.28 United States v Leeb.pdf (Last
Accessed: 07-03-2012). ’
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crafted with consideration for the concept of military necessity”.'” The doctrine is restricted

by various other doctrines, such as principles of humanity, distinction, and proportionality.

Francis Lieber' gives a “positivist interpretation” of the doctrine that “Military
necessity as understood by modern civilized nations, consists in the necessity of those
measures which are indispensable for securing the ends of war, and which are lawful according
to the modern law and usages of war.”""! Yet another limitation on the doctrine of military
necessity he imposes is that “Military necessity does not admit of cruelty—that is, the
infliction of suffering for the sake of suffering or for revenge, nor of maiming or wounding

except in fight, not of torture to extort confession.”"?

Lieber, thus, puts three limitations on the doctrine:

' Commentary on AP I, 391. Also, Article 3, U. S. Department of the Army, Field Manual No. 27-10,
The Law of Land Warfare, 1956

"% He is Francis Lieber, LL.D., a professor of law at Columbia University, was a German-American jurist
and political philosopher. He was an advisor to Abraham Lincoln on matters of military law during
civil war in the USA. He is the author of the Lieber Code, 1863, a military code that codifies the laws of
war in 157 articles and instructs soldiers on their humanitarian obligations, and prohibited and
permitted conduct during an armed conflict. This code represents the first attempt to gather the laws
and customs of war into one document. Furthermore, it forms the basis for certain ITHI. treaties.

it

U.S. Dept. of War, General Order No 100, Instructions for the Government of Armies of the United States
in the Field, Art. 14 (1863). Emphasis added. Many other scholars advocate this positivist interpretation
of the doctrine. Major William Gerald Dowaey, Jr. of the US army has stated that the doctrine allows
only regulated violence not forbidden by laws and customs of war to force the complete submission of
the enemy. Jordan J. Paust has given a similar view that only those measures are allowed in accordance
with this doctrine which are not prohibited by international law and customs. Downey, “The Law of
War and Military Necessity”, 254.

2 U.S. Dept. of War, General Order No 100, Instructions for the Government of Armies of the United States
in the Field, Art. 16 (1863).



i Military necessity does not allow all measures; only those measures can be

>3 embarked upon which are indispensible to arrive at a military end

1. It admits of those measures only which are not prohibited by the laws of war;
those measures which are explicitly banned by the laws of war could not be
resorted to; and

iii. It does not allow cruelty—inflicting harm for the sake of harm.'”

This positivist interpretation does not consider the doctrine a means for avoiding the

laws of war, it, rather, restricts it to those measures which do not contravene international

law.""* Consequently, this approach to the laws of war obligates to construe the doctrine in a

2 way that upholds the prohibitory effect of the laws of war, even in a state of necessity.

A
Considering this approach, the U.S. military codes acknowledge the role of international law
in limiting the doctrine of military necessity. It provides as to the binding effect of the laws of
war;
The prohibitory effect of the laws of war is not minimized by “military necessity”
which has been defined as that principle which justifies those measures not forbidden
by international law which are indispensable for securing the complete submission of
the enemy as soon as possible. Military necessity has been generally rejected as a
defense for acts forbidden by the customary and conventional laws of war inasmuch as
- 'Y See also, Horton, “Kriegsraison or Military Necessity? The Bush Administration’s Withelmine Attitude

Towards the Conduct of War”, 580-82.
" Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 702.
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the larter have been developed and framed with consideration for the concept of

military necessity.'”

Likewise, at the conclusion of World War II, German commanders tried to invoke
Kriegsraison as a justification for a number of delinquencies of international law. The
Nuremberg and Tokyo Tribunals rejected the justification in various cases. A Tribunal, for

instance, concluded:

It is apparent from the evidence of these defendants that they considered military
necessity, a matter to be determined by them, a complete justification for their acts.
We do not concur in the view that the rules of warfare are anything less than they
purport to be. Military necessity or expediency does not justify a violation of the

positive rules. International law is prohibitive law.'

The Tribunal further added: “{T]he rules of international law must be followed even if it

results in the loss of a battle or even a war.”'”

Thus, ‘necessary’ and ‘unnecessary’ are euphemistic for ‘permissible’ and ‘impermissible’,
respectively. It does not validate all actions that arguably help achieve military goals. In other

words, military necessity justifies as a last resort those measures which are indispensable for

' Article 4, U. S. Department of the Army, Field Manual No. 27-10, The Law of Land Wafare, 1956.

1 The Hostage Case. Available at:
http://werle.rewi.huberlin.de/Hostage%20Case09090 1 mit%20deckblate.pdf . (Last Accessed: 07-03-
2012)

' Ibid.
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securing the complete submission of the adversary;''® provided that they are not inconsistent

with the law of armed conflict.'”

2.2 Military Necessity: the Rule or Exception?

The fundamental question for this part of the discussion is to ascertain whether the doctrine
of military necessity forms the basis and the principle of humanity puts restrictions on it or is
it the other way round; that the principle of necessity forms the foundation of the law from
which necessity allows deviation in some cases? In other words, is necessity the rule or the

exception?

118 Colonel J. G. Fleury, a student in Canadian Forces College, elaborates the distinction between two oft-
confused situations, namely, necessity of success/military necessity and supreme emergency. He denies
the mitigating character of military necessity in contemporary law of armed conflict. Military necessity
in an armed conflict, he claims, would allow combatants at every level to set aside the laws of war
altogether. Furthermore, if the mitigating role of necessity of success—that it justifies the prohibited acts
and suspends the law—is accepted, then these laws will obligate only the winning side; the losing side
will, thus, be justified to invoke military necessity to resort to cruelty and atrocities. Necessity to
success is, hence, a political necessity and not a military necessity. At this level, the laws of war are
operative in its entirety. Colonel J. G. Fleury, “Jus in Bello and Military Necessity”. Available at:
hup://www.family-source.com/cache/90534/idx/0 (Last Accessed: 1-3-2012). The rules of international
law must be abided by even if doing so would result in the loss of a battle or even a war. Expediency or
necessity cannot warrant their violation. United States v. List (The Hostage Case), Case No. 7 (Feb. 19,
1948). Supreme emergency, a state where a nation faces potential and imminent defeat, which would
likely result in enslavement or genocide, may suspend the laws of war. Furthermore, the tenet that
“necessity knows no law” is applicable only when self-defence applies to the whole of society. Fleury,
“Jus in Bello and Military Necessity”. Available at: htep://www.family-source.com/cache/90534/idx/0
(Last Accessed: 1-3-2012). See also: Article 54(5), AP L.

9 Article 49, 53 of the GC IV; Article 35 of AP L.
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It is the problem of distinction between the two apparently-similar concepts, namely,
military necessity (raison de guerre) and state of necessity (raison d’etat)'®® that brings forth the
difference of opinion as to the place of military necessity in international law. Although there
can be no yardstick for differentiating between the two concepts, yet an allusion to the
correct determination of a situation could be found by asking ‘who is authorized to respond
to the situation in question?’ If it is something to be decided by a military commander on the
battlefield, it is military necessity; and if is to be decided by a highest civilian authority, it is
state of necessity. State of necessity is an exception to law allowing resort to the prohibited

acts in extraordinary situations.'”!

Regarding the place of military necessity, scholars of international law have differed;

though they recognize the role of legitimate use of force in international affairs. The basic

12 Discussing state of necessity or raison d’etat is not the objective of this thesis. However, to elaborate
military necessity and differentiate it from necessity, it is essential to discuss precisely the principal
points thereof for Wil cLi¥t Gajei Justificatory state of necessity is that a state is forced by
circumstances to preserve its fundamental interest—the very existence—by defying international law and
thereby infringing upon the lesser vital interest of others—either enemy or neutral. The assertion that
the state of necessity could even be invoked against a neutral state—an innocent third party—
distinguishes it from military necessity. Thus, where the very existence of a state is in peril, the state of
necessity could be an excuse for the non-observance of the laws of war. William V. O’Brien, “The
Meaning of Military Necessity in International Law”, World Polity, 1 (1957), 114. It is this justificatory
characteristic of the state of necessity that is usually confused for military necessity. Military necessity,
as defined and elucidated by the forefathers of IHL, is a general rule restricting violence to those
measures which are militarily necessary and which are lawful according to the law of warfare. This
doctrine allows acts which are strategically and tactically necessary for prevailing in a war. Thus, killing
a combatant will always be militarily necessary, while killing a civilian will always be militarily
unnecessary, and thus, prohibited. Furthermore, in state of necessity, one is left with no choice; the
only choice available to him is either to violate the law or surrender its very existence. In military
necessity, however, there may be number of choices of which the least injurious and lawful should be
opted for.

" O’Brien, “The Meaning of Military Necessity in International Law”, 138.
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principle of war, in view of those who consider military necessity as a general principle of
international law, is that the means necessary to the attainment of the objective of war are, in
general, permitted.'? Thus, every act of hostility is permitted—militarily necessary—unless it
is prohibited exceptionally by humanity, proportionality, and/or distinction. Hence, military
necessity forms the foundation of the law while humanity, proportionality, and distinction

are exceptions to the general principle of military necessity.

However, the Geneva Conventions, 1949 and the first two Protocols Additional
thereto, 1977 have narrowed the role of the doctrine to an extent that could be prima facie

accorded to an exception.

The rules of IHL have been drafted in a way that military necessity has already been
taken into consideration; a saving clause—allowing deviation from the law—has been
provided for in anticipation of a potential collision between the two apparently opposing

principles of humanity and military necessity.'”

The incorporation of these express saving clauses into the prohibitory provisions

negates the existence of any implicit military necessity exception elsewhere.”” Thus, THL

‘2 1bid. Also see generally for the same view, Burrus M. Carnahan, “Lincoln, Lieber and the Laws of War:
The Origins and Limits of the Principle of Military Necessity”, The American Journal of International
Law, 92 (1998), 213-231; also, Downey, “The Law of War and Military Necessity”, 251-262.

12 See, for example, Article 23(g) Hague Regulation IV; Articles 8, 33, 34, 50 of GC I; Articles 8, 28, 51of
GC II; Article 126 of GC III; Articles 49, 53, 143, 147 of GC IV; Articles 54(5), 62(1), 67(4), 71(3) of AP
I; Article 17(1) of AP IJ; and Articles 8(2)(b)xili, 8(2)(e)viii, 8(2)(e)xii of Rome Statute.

1 Hayashi, “Requirements of Military Necessity in International Humanitarian Law and International
Criminal Law”, 56. When a state ratifies an international convention, it agrees that the rules codified in
the convention are in consonance with the doctrine of military necessity and that no further appeal
would be made to the military requirements.



represents a balance between the principles of military necessity and humanity in such a way

that its rules provide a compromise between these two apparently opposing doctrines.'

However, difference of opinion has emerged as to the inovcability of the military
necessity in respect of the violation of those provisions which do not contain an express
saving clause. Though the framers of various conventions of laws of armed conflict
anticipated any potential collision between the military and humanitarian considerations, yet
what if a real and concrete collision occurs between these interests over those rules which are

not accompanied by respective saving clauses?

The two diametrically opposite interpretations respond to the situation distinctively.
Kriegsraison interpretation, for instance, holds that any measure which is militarily necessary
for securing the ends of war renders those provisions of laws of war inoperative which
obligate contrary action.” Although the laws of war do take military necessity into

consideration, yet if a real collision occurs between military necessity and humanity the

“former could not be precluded from prevailing over the latter.” Nevertheless, this

12 The Hostage Case. Available at:
hup://werle.rewi.huberlin.de/Hostage%20Case090901mit%20deckblatt.pdf. (Last Accessed: 07-03-2012)

'** Hayashi, “Requirements of Military Necessity in International Humanitarian Law and International
Criminal Law™, 52.

' Ibid.

35
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interpretation has geperally been discredited, though it was influential until the end of World

War I1.1%

Conversely, the positivist interpretation holds that military necessity has already been
given due consideration while crafting the Law of Armed Conflict (LOAC); it holds no more
place in LOAC beyond the premises of specific exceptional clauses.'” Thus, the laws of war
could not be departed from; any departure from the laws would be a violation, save as

military necessity requires such a departure and which is expressly allowed by the laws."”

Moreover, according to the preamble of the Hague Convention IV, 1907, the

instrument was, “inspired by the desire to diminish the evils of war, as far as military

»133

requirements permit”."”? Furthermore, “Martens Clause”” was included in the Convention

with a view of balancing military aims by humanitarian considerations.' It says to the effect

128 See, for example, United States v List et al (The Hostage Case); United States v Altstoetter (The Justice
Case); and United States v Von Leeb (The High Command Case). Also, ICRC Commentary on AP I,
pages 391-396; Hayashi, “Requirements of Military Necessity in International Humanitarian Law and
International Criminal Law”, 52; Ragone, “The Applicability of Military Necessity in the Nuclear Age”,
704; Schmitt, “Military Necessity and Humanity in International Law: Preserving the Delicate Balance”,
798.

2 See, for example, Hayashi, “Requirements of Military Necessiry in International Humanitarian Law and
International Criminal Law”, 55-57.

BTt is the outcome of the apprehension that justifying those acts which are otherwise unjustifiable would
render the laws of war subservient to the necessities of war.

! In a recent case, the International Court of Justice found that this Convention acquired the status of
customary international law. Advisory Opinion on the Legal Consequences of the Construction of a Wail in
the Occupied Palestinian Territory, IC] 2004 Rep 136, 172.

2 Preamble of the Hague Convention IV, 1907.

13 Professor De Marten (Foyodor Foyodorvich Martens, 1845-1909) is considered among the pioneers of
International Humanitarian Law in the modern era. He wrote the preambuler paragraph of the Hague
Regulations. The “Marten’s Clause”, as it is called, is considered the precise summary and one of the

736
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Until a more complete code of the laws of war has been issued, the High Contracting
Parties deem it expedient to declare that, in cases not included in the Regulations
adopted by them, the inhabitants and belligerents remain under the protection and the
rule of the principles of law of nations, as they result from the usages established

among civilized peoples, from the laws of humanity, and the dictates of the public

conscience.'

Hence, mere absence of an explicit rule on a particular issue does not justify an act on
the pretext of military necessity;" forces on the battlefield are however bound by the laws of
humanity. In other words, measures taken during war to secure the ends of war must reflect
respect for humanity. Even when the doctrine of military necessity could be resorted to as a
defense, it does not have a general characteristic of suspending the law of armed conflict; 1t is

rather subject to some qualifications.””

2.3 Parameters of the Doctrine of Military Necessity?

Military necessity, from the legal point of view, does not contradict with the laws and

customs of war, nor does it have overriding effect over those laws and customs. The measures

most fundamental principles of ITHL. See for a brief introduction of De Martin’s contribution to the
development of IHL, Theodor Meron, “The Martens Clause, Principles of Humanity, and Dictates of
Public Conscience”, The American Journal of International Law, 94:1 (2000), 79-80.

1% Schmitt, “Military Necessity and Humanity in International Law”, 800.
% Preamble to the Hague Regulations IV, 1907.
136 Ibid.

137

Fleury, “Jus in Bello and Military Necessity”. Available ar: http://www.family-
source.com/cache/90534/idx/0 (Last Accessed: 1-3-2012).
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and operations of commanding officer must be justified by the military requirement to

undertake the desired course of action.

With reference to the in ello law, the general principle is that devastation of life and
property is inherently bad, therefore, the forces should cause no more destruction than that

strictly necessary to accomplish the military objectives."™

Although states generally acknowledge the restrictions imposed by the laws of war, yet
they legalize their own actions by arguing that these are exempt from the legal sanctions on
the basis of self-defense, reprisal and/or military necessity.””” The most abused justification for

grave violations of the laws of war is that of military necessity.'®

IHL, however, imposes certain limitations on the doctrine of military necessity.

Foremost among these limitations is that of proportionality.”' This limitation allows such

destruction, and only such destruction, as is necessary, required and proportionate to the

prompt realization of military advantage anticipated."” Furthermore, a measure could not be
considered as required for a military advantage unless it is satisfied that the measure is relevant
to the accomplishment of military advantage; that among reasonably available measures for

the realization of the military advantage, it is the least injurious to the persons and properties

8 Ibid.
** Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 701.
1 Ibid.
! Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 704.

"2 Article 57(2)b, AP L See also, McDougal and Schlie, “The Hydrogen Bomb Test in Perspective: Lawful
Measures for Security”, Yale Law Journal. 64:648 (1955) 689.



otherwise protected by IHL;'" and the injury that the measure introduced is not

disproportionate to the advantage achieved.'

The principle of distinction likewise restricts this doctrine as it confines the attacks to
legitimate military targets. It is a customary rule of IHL that the parties to the conflict must
at all times distinguish between civilians and combatants; the attacks must not be launched
against civilians and civilian objects.'” Hence, any attack or the employment of any weapon
which would cause indiscriminate harm to civilians and combatants' is prohibited by

customary as well as codified laws of war.'¥

> Article 57(3), AP 1. However, it is possible that the least injurious amongst the reasonably available
measures causes disproportionate harm. Where this is the case the belligerent has to halt the
achievement of the purpose altogether, or modify it. Hayashi, “Requirements of Military Necessxry n
International Humanitarian Law and International Criminal Law”, 69.

4 Article 51(5)b, AP L.

> Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law (New
York: Cambridge University Press, 2009), 25.

¢ Nuclear weapons, for example, do not distinguish berween combatants and non-combatants; in the
event of nuclear explosion, the injured combatants of the adversary and non-combatants will be in an
area severely contaminated by radioactive fallout, and the presence of radioactive fallout makes it
impossible to take care of these wounded and sick people; it is impossible to explode a nuclear weapon
and protect the civilians and combatants from the fallout; the destruction caused by exploding nuclear
weapon can in no way be proportionate to the military benefit which a state seeks; exploding a nuclear
weapon causes genetic damage which increases the gene mutation rate; the genetic damage caused by
radioactive fallout would be equivalent of genocide. The International Court of Justice (ICJ), therefore,
concluded in its advisory opinion in the Nuclear Weapons Case that the use of nuclear weaponry is
violative of international law, customs of war and the UN Charter. IC] Nuclear Weapons Case Section
243, It is, hence, obvious that employment of nuclear weapons is not allowed even under the principle
of military necessity. Ragone, “The Applicability of Military Necessity in the Nuclear Age”, 708-713.

W Article 51(4), AP 1. Also, Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law (New York: Cambridge University Press, 2009), 37
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2.3.1 Does Military Necessity Allow Every Prohibited Act?

IHL rebuts the assumption that whatever helps bring victory is permissible. It even refutes
the notion that whatever is necessary for victory is permissible. It prohibits a number of acts

utterly, for instance killing a POW.'*

Yet, it recognizes military necessity as a defense; it can justify those measures only
which does not violate the laws of war; and which the laws of war say it can justify,'” and, as
such, excessive use of force in violation of IHL is prohibited."” It, thus, rejects the negative
implication of the doctrine, such as, cruelty and any other hostile act which renders the

return to peace unnecessarily complex."

Hence, it would be a distortion of IHL and over simplification if one argues that
military necessity gives armed forces a free hand to take action even if that would otherwise

be impermissible, for it is balanced against other humanitarian requirements of IHL. This

defense is subject to constraints:

i An urgent need which admits of no delay for taking the desired measures,™
that is, the commander on the battlefield is urged by the circumstances to take

instant action. The insufficiency of time or the severity of situation renders the

8 Article 23(c), Hague Regulations IV; Article 130, GC III; and Article 8(2)(a)i, 8(2)(b)vi of the ICC
Statute.

* Colonel J. G fleury, “Jus in Bello and Military Necessity” Page 10.
% See, for instance, Articles 35 (2), 51 (5) (b), 56, 57 (2) (a) (iit), 57 (2) (b), 85 (3) (b), AP L.

! Fleury, “Jus in Bello and Military Necessity”. http://www family-source.com/cache/90534/1dx/G (Last
Accessed: 1-3-2012).

52 Downey, “The Law of War and Military Necessity”, 254.


http://www.family-source.com/cache/90534/idx/0

recourse to other course of action impossible or dangerous. The military
tribunals at Nuremberg, in case involving the execution of hostages and
reprisals against the civilians, held that “unless the necessity for immediate
action is affirmatively shown, the execution of hostages or reprisal [against the]
prisoners without a judicial hearing is unlawful.”' It is, thus, the urgent need
that allows the resort to the desired course of action; therefore where no urgent
need exists, the recourse would be illegal."**

1. The attack must be intended and directed for the purpose of military defeat of
the adversary,” that is, military necessity can justify those measures only
which are instrumental in success of a military operation.'® This, however,
does not preclude military necessity exception for other purposes, such as,
health initiatives concerning the occupying forces;"”” or measures taken which
are merely of defensive nature.'”® Hence, military necessity could not be

invoked for the justification of any purposeless devastation.

133 The Hostage Case. Available at:
hup://werle.rewi.huberlin.de/ Hostage%7OCase09O9O1m1t%20deckblatt pdf (Last Accessed: 07-03-2012)

1 Downey, “The Law of War and Milirary Necessity”, 255.

15 Attacks not so intended cannot be justified by military necessity because they would have no military
purpose. Roy Gutman and David Rieff, Crimes of War: What the Public Should Know (Smgapore W.W.
Norton and Company, 1999), 251.

% Commentary on AP I, 399.

" Hayashi, “Requirements of Military Necessity in International Humanitarian Law and International
Criminal Law”, 58.

158 The Hostage Case. Available at:
http://werle.rewi.huberlin.de/Hostage%20Case090901 mit%20deckblatt.pdf ~ (Last  Accessed:  07-
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iii.  Even the attack which is aimed at the military weakening of the enemy must
not inflict harm to civilians and civilian objects that is disproportionate in
relation to the concrete and direct military advantage anticipated.”™
Furthermore, if it is apparent that the attack would cause excessive devastation
of life; or property, or a combination thereof, then the attack would be
cancelled.'®

iv.  Military necessity does not justify violation of the other rules of IHL.'
Military necessity plea is inadmissible where the rules of IHL are departed
from. The laws of war, at times, explicitly allow deviation from the laws, for

instance, the destruction or seizure of enemy property can sometimes be

162

justified by the operation of the military necessity.'® However, killing of

POWs is absolutely prohibited.'®

Thus, the action must not be prohibited by other rules of IHL, that is, the

necessity and legality of the action must coincide; thus where the legality of

0302012); see also, Hayashi, “Requirements of Military Necessity in International Humanitarian Law
and International Criminal Law”, 60.

% Article 57(2)b of AP L. See also, Gutman and Rieff, Crimes of War: What the Public Should Know, 251.

9 Article 57(2)b AP L ‘

! Gutman and Rieff, Crimes of War: What the Public Should Know, 251.

162 Article 23(g) of the Hague Regulations IV, 1907

183 Article 23(c), Hague Regulations IV; Article 130, GC III; and Article 8{2)(a)i, 8(2)(b)vi of the ICC

Statute.
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such a measure is absent, the measure would be criminal.'** Furthermore, it is
this requirement that makes military necessity an exception from the general

rule'lfﬁ

Furthermore, these limitations are cumulative; any measure failing to satisfy any one of these

limitations would be considered militarily unnecessary and, thus, criminal.

CONCLUSION

The doctrine of military necessity has been viewed in two dissimilar ways, namely,
Kriegsraison and positivist interpretation. The former considers the laws of war as mere
customs or manner of war, and implies that military necessity prevails over the law of war if a
conflict arises between the two. It, hence, allows every kind of violence if it is necessary for

achieving the war-aim. This unbridled view is, however, condemned at Nuremberg trials.

The positivist interpretation, in contrast, permits only regulated violence. Military
necessity consists in those measures only which are militarily, strategically and tactically
necessary to achieve the war-aim and which are lawful according to the laws and customs of
war; and it does not allow cruelty. It, in this way, renders the doctrine subject to certain

restrictions.

164 The Hostage Case. Available at:
http://werle.rewi.huberlin.de/Hostage%20Case090901mit%20deckblatt.pdf (Last Accessed: 07-03-2012)

** Hayashi, “Requirements of Military Necessity in International Humanitarian Law and International
Criminal Law”, 87-91.
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Furthermore, difference of opinion is observed amongst the scholars of international
law as to the place of military necessity in the law of armed conflict. The classical writers
have viewed it as a general principle of law of armed conflict which permits every act of
violence, in general. It, thus, becomes unavoidable that every kind of violence is permitted

unless prohibited by the law of war.

However, few of the modern scholars try to dub it as strictly an exception subject to
certain restrictions. This is plausibly the outcome of the provisions codified in the Additional
Protocols to the Geneva Conventions, especially. A saving clause has always been inserted in
the prohibitory provisions where a threat of the potential collisign between the principle of
humanity and military necessity is apprehended. The insertion of provisos, thus, excludes the

plea of military necessity elsewhere.

-
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CHAPTER THREE

PARAMETERS OF THE DOCTRINE OF MILITARY NECESSITY IN
ISLAMIC LAW

INTRODUCTION

Islamic law is adaptable enough; it conforms to the changing circumstances and the gravity
thereof, and accordingly accommodates with ease and ‘facility those who are subject to
hardships. Since strict allegiance to the law, at times, leads to harm and injury, therefore,
Islamic law awards some relaxation to the person subject to unusual situations. The defense
that the subject was compelled by the severity of circumstances, however, could not be taken
as an advantage ad infinitum; the relaxation is anyhow subject to some constraints, and some

acts still remain prohibited even in state of necessity.

The fugaha’ classified the prohibited acts into three categories: those which become
obligatory in state of necessity; those which remain prohibited, even in state of necessity; and
those which although remain prohibited in necessity, yet an exemption (rukhsah) is granted
by the lawgiver. Rukbsah allows deviation from the general rule; and is based on a legally
justifiable excuse in commission or omission of the act. Although the original rule varies in

rukhsab, yet evidence prohibiting the act (al-dalil al-mubarrim) remains intact.

[

Being under the umbrella of the doctrine of necessity, military necessity is likewise

subject to some constraints and confinements. It does not validate every act of hostility. The
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analysis of various instances of invoking military necessity for deviation from the general
rules of jus in bello substantiates that some acts remain prohibited even if militarily necessary

for achieving the ends of war.

Furthermore, while invoking military necessity, the principles of humanity,
distinction and proportionality will always be given consideration on preferential basis. Thus,
it is not the military necessity which pinpoints the prohibition or permissibility of acts;
rather it is the doctrines of humanity, proportionality and distinction which ascertain the
permissibility or prohibition of acts. Hence, an act of hostility may militarily be necessary,

the doctrines of humanity, or proportionality or distinction would sull consider it

ht

prohibited.

[ ]
3.1 THE GENERAL DOCTRINE OF NECESSITY

Necessity arises where an individual is forced by circumstances to have committed ‘what he
has committed. It works to suspend the law at the time of the alleged deviation from the law.

‘Necessity knows no law’ is one of the tenets governing the defence provided under the

doctrine’®,

1% Muhammad Muslehuddin, Islam and its Political System (Islamabad: Islamic Research Institute, 1988), 43.
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iii.  Those prohibited acts which remain prohibited even in the state of necessity,

but rukhsah is given to commit such prohibited acts to avoid any harm. Thus,

W "

the preferred option (‘zimab) is not to commit such a prohibited act, but it is
allowed to commit such act in the state of necessity. Example includes uttering
a statement that amounts to denial of faith (a/-nutq bi kalimat al-kufr).”
This is a very useful classification for our purpose, but we have to be very clear about
the basis for classifying various acts into these categories. In other words, on what principle
some acts are deemed permissible or obligatory in the state of necessity and othe;‘s are deemed

prohibited even in that state?

An analysis of the issue of killing a protected person in the state of necessity might

A

elaborate the above mentioned types for better understanding. The earlier jurists (fugaha’)
unequivocally declare that even if attacking the enemy fort becomes inevitable under the
doctrine of necessity, Muslims have to take all precautionary measures to avoid causing harm

to any protected person'’? and where it is impossible to distinguish between the lawful and

contemporary scholars. Considering a statement that amounts to denial of faith the most heinous crime

without mentioning any ground therefor is over simplification, rather distortion of the law and its

jurisprudence. For an opposing view on the issue virtually supported with sound legal arguments, see:
\ Ahmad, Jibad, Muzahamat aor Baghawat, 371-76; Wahbah al-Zuhayli, Nazariyyah al-Darurab al-
Shar‘tyyah Mugaranab ma'a al-Qanun al-Wad'i (Beirut: Muassisah al-Risalah, 1985), 280-83.

Y1 Ibid., 389. Zuhayli, Nazariyyah al-Darurab al-Shar‘tyyah Mugaranah ma'a al-Qanun al-Wad'i, 288-83.
72 Ibid., 322-23. A

+



unlawful target, it is obligatory on them to intend killing only those whom it is allowed to

kﬂLl?}

Moreover, the rule becomes stricter when it comes to willful killing of an innocent

Muslim. If non-Muslims take shelter in a fort and detain Muslims there, it is allowed to attack

174

that fort even if the Muslim detainee might be killed unintentionally'™, provided it is

176

absolutely and definitively necessary'” to attack the fort”®. The reason for allowing such

attack is that the prohibition of killing 2 Muslim detainee is similar in nature to the
prohibition of killing the enemy women and children."”” However, it is important to note
that the intention should be to attack and kill the enemy, not the Muslim detainees for it is

possible to at least distinguish intentionally between Muslims and infidels."”®

The fugaha’ substantiate that this act remains prohibited even in the state of

necessity."”” So much so that if Muslims are ordered by their commander to kill a group of

73 Burhan al-Din al-Marghinani, a/-Hidayah fi Sharb Bidayat al-Mubtadi (Beirut: Dar Thya® al-Turath al-
‘Arabi n.d.), 380:2.

74 Abu Bakr Muhammad b. Ahmad b. Abi Sahl al-Sarakhsi, al-Mabsut (Beirut: Dar al-Kutub al-‘Ilmiyyah,
1997), 10:32.

15 Al-Ghazali, al-Mustasfa min ‘llm al-Usul, 1:344.
176 Al-Sarakhsi, Al-Mabsut, 10:38

177 Abu Yousuf Ya‘qub b. Ibrahim al-Ansari, al-Rad ‘ala Siyar al-Awza‘i (Karachi: Idarat al-Quran wa al-
‘Ulum al-Islamiyyah n.d.), 65-66.

178 Al-Sarakhsi, Al-Mabsut, 10:32.
79 Ahmad, Jibad, Muzahamat aor Baghawat, 389-90.
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people, but they come to know about the presence of a Muslim in that group, they are not

allowed to kill anyone of them till that particular person is singled out and spared.'®

Imam Abu Hamid Muhammad b. Muhammad al-Ghazali, an illustrious jurist-cum-
philosopher, creates a hypothetical case where the enemy, while attacking the Muslim troops,
makes shields of some Muslim prisoners'®. Ghazali says that killing these Muslim prisoners
intentionally is not allowed even in the state of such dire necessity, unless it i1s concluded

definitively that the enemy would kill 4/ the Muslims; and the case lies under the purview of

general (kulli)'™ and definitive (gat%)'™® interest of Muslim ummah.'* Moreover, it seems

impossible to repel the enemy unless these Muslims are killed.'®

Ghazali termed it as maslabab gharibah™ which could only be relied upon when the

above mentioned three conditions are found."™ Thus, it is allowed to attack the enemy even if

% Muhammad Amin b. Ibn ‘Abidin al-Shami, Majmu‘t Rasai’l Ibn ‘Abidin, (Damascus: Al—Maktabah al-
Hashimiyyah n.d.), 1:344.

8! Al-Ghazali, al-Mustasfa min ‘llm al-Usul, 1:344.

8 That is, it should have a bearing on the entire Muslim #mmab and be a communal interest.
'8 That is, the resulting consequences should be assured.

¥ Al-Ghazali, al-Mustasfa min ‘llm al-Usul, 1:344.

"85 For a detailed analysis of the legal technicalities and elaboration thereof in this hypothetical case, see
Imran Ahsan Khan Nyazee, [slamic Jurisprudence (Islamabad: Islamic Research institute, 2006), 240-248
and Ahmad, Jibad, Muzabamat aor Baghawat, 389-394.

% It 1s that kind of maslabah which the Shari‘ah neither rejects nor acknowledges.

% Al-Ghazali, al-Mustasfa min ‘Tm al-Usul, 1:218.
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a Muslim detainee happens to be killed provided the above mentioned three conditions are

found."®

3.1.1 Necessity and Other Relevant Terms

The doctrine of necessity in Islamic law has been an extensive area of legal debates for the
fugaba. They differentiate among various circumstances appearing to be legal defence against
committing an illegal act and, thus, suspending the law. These circumstances. include, inter

191

alia, bajab (need),'® haraj (difficulty)™ and ikrah (coercion).

The famous Spanish jurist Abu Ishaq al-Shatibi'”* has divided the legal rules (ahakm)
into two categories: the rules applicable in ordinary situations to the subjects (mukallafin),

and the rules applicable in extraordinary or exceptional situations.”” The doctrine of necessity

18 It is, however, pertinent to note here that Ghazali explicitly mentions that killing a2 Muslim detainee is
prohibited if any of the conditions is missing, particularly if the maslahah is not general—not affecting
the entire Muslim ummab. See for details: Al-Ghazali, al-Mustasfa min ‘lim al-Usul, 1:218; also: Ahmad,
Jihad, Muzahamat aor Baghawat, 389-90.

1 Al-Mawsu ‘ab al-Fighiyyah (Kuwait: Ministry of Endowments and Islamic Affairs, 1983), 8:191-92.
 Ibid., 192.
P1Ibid., 193.

2 Shatibi was a great Muslim jurist whose work on the philosophy and spirit of Islamic law titled /-
Muwafagat fi Usul al-Shari'ah is a classic. He developed the theory of the purposes of Islamic law
(maqasid al-shari‘ab) after Imam al-Haramayn al-Juwayni and Abu Hamid al-Ghazali. See for a detailed
analysis of the views of Shatibi: Ahmad al-Raysuni, Imam al-Shatibi’s Theory of the Higher Objective
Intents of Islamic Law, trans. by Nancy Roberts (Herndon, Virginia: International Institute of Islamic
Thought, 2005). See also: Khalid Masud, Shatibi’s Philosophy of Islamic Law (Islamabad: Islamic Research
Institute, 1995); Imran Ahsan Khan Nyazee, Theories of Islamic Law (Islamabad: Islamic Research
Institute, 1994),189-267; idem, [slamic Jurisprudence, 202-212

" “Daurab”, al-Mawsu'ab al-Fighiyyah, 28:193.
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falls in the latter category. However, this doctrine could be considered only as a legal defense
where the conditions derived by the fugaba’ from the Quran and the Sunnah are met.”
Furthermore, the fugaha’ discuss unequivocally some situations where they apply the
doctrine of necessity'” subject to some important general principles of Islamic law relevant to

the doctrine of necessity.

3.1.1.1 Hajah (Need):

Strict adherence to the law, at times, leads to harm and injury and is, therefore, followed by
acute consequences. In view of this, it is permitted under Islamic law to follow the
exceptional rules created by the legal apparatus.

Hajah pertains to a situation wherein an individual is in incommodiousness and
hardship™® though threat to life or limb does not exist, nonetheless, it is discomfort and
miserable enough to tackle the situation.

It has, in dictating exceptions from the general rules, a lesser tendency than

necessity;'” however, it may attain that degree in case of the severity of the situations

" These conditions are: (a} that the state of necessity exists at the time of the application of this doctrine;
(b) that the person cannot come out the state of necessity, except by violating a legal rule; (c) that the
limits of necessity are not transgressed; (d) that a lesser evil is committed to avoid a greater evil; (¢) that
an act which remains prohibited in necessity is not committed. (Ibid., 194-5).

"* The situations are: (a) necessity of consuming a prohibited food or drinking item; (b) necessity of
looking at and touching the parts of the body of another person which is not allowed in ordinary
situations; (c) necessity of causing harm to the life and limb of others or to commit an unlawful sexual
act; (d) necessity of seizing the property of others without their legal permission; and (e) necessity of
giving a false statement. (Ibid., 195-205) For the purpose of military necessity, the last three situations
are of primary importance.

% Al-Mawsu ‘ab al-Fighiyyah (Kuwait: Ministry of Endowments and Islamic Affairs, 1983), 8:192.
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whether it be a case of hajah ‘amah'® or hajah khasah.” The differences between hajah and

necessity are that in state of necessity haram bi‘aynihi’® (prohibited for itself) becomes

permissible (mubab)®™ while in state of hajab, it remains prohibited rather only haram

lighyrihi*” (prohibited for an external factor) becomes permissible.”” Hajah occurs usually in

197

198

‘Irfani, Islami Nazriyah Darurat, 67.

Hajah ‘ammab (public need) should not be confused with public interest. The later relates to benefits,
luxuries of all sorts and other abuses of the modern world. It is not as pressing as bajab ‘ammab is and is,
therefore, not possible to be a source of law—the exceptional laws—for it will accommodate the things
which could not be permitted under Islamic law. Muhammad Muslehuddin, Islamic Jurisprudence and
the Rule of Necessity and Need (Islamabad: Islamic Research Institute, 1975), 58. Hajah, on the hand,
occurs when the general public is collectively in need of something viz people—for ensuring their
masalib ‘ammah, which relate to trade, agriculture and the like—need to accomplish these hajat. “Irfani,
Islami Nazriyah Darurat, 67. Accordingly, necessity and need may be observed as a source of law i-e the
exceptional rules. Muslehuddin, Islamic Jurisprudence and the Rule of Necessity and Need, 59. Contract of

“Ljarah (hire) is one the examples of hajah ammab. Islamic law annuls those contracts the manaft*

199
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whereof are non-existent at the time of concluding the contract. Thus, under the principles, the contract
of jjarab is prohibited. It is permitted, contrary to analogy (giyas), for people are in dire need to it.
‘Irfani, Islami Nazriyah Darurat, 67.

Hajab khasab is that kind of bajah where a particular group of people—not the general community at
large—is in need of something. This particular group may be the inhabitants of a city or a group engaged
in a particular trade. ‘Irfani, Islami Nazriyah Darurat, 67-68. The most relevant and suitable example of
hajah kbasab is bai‘ bi al-wafa’ or redeemable sale which was exceptionally and exclusively permitted for
the people of Bukhara because of the heavy debts. Muslehuddin, Islamic Jurisprudence and the Rule of
Necessity and Need, 61. Majallah al-Ahkam al-‘Adliyyah refers to this rule: ‘Need is considered as
necessity whether it is of public or private nature. The validity of sale subject to the right of redemption
is of this nature. The inhabitants of Bukhara, after having fallen heavily into debts, were allowed to
enter into this contract in order to meet their need therefor. Section 32, Majallah al-Abkam al-‘Adliyyab.

Haram bi‘aynibi or haram li-dbatibi is the prohibition which is declared so for itself and right from the
start—ab initio. It is not permissible ab initio. Examples include murder, theft and selling of carrion. The
rule for this category is that on the commission of such an act, no advantageous legal effects or gains
could be claimed. Thus, theft cannot be a reason of ownership. See for details, Hussain Hamid Hassan,
Usul al-Figh (Peshawar: Maktabah Rashidiyyah, 2003}, 50-54; also, Nyazee, Islamic Jurisprudence, 70.

Mujahid al-Islam, Darurat aor Hajat ka Abkam Shari®yah mai Itibar (Karachi: Idarah al-Quran wa al-
‘Ulum al-Islamiyyah, 2002}, 396; Hassan, Usu! al-Figh, 53.

This is the prohibition which is not declared so from the start; the act was not permissible in itself but
the intervention of an external factor led to its prohibition. Keeping fast, for instance, is allowed, but it
becomes prohibited on the day of 7d. If, however, the intervening factor is removed, the act becomes
permissible. See for details: Nyazee, Islamic Jurisprudence, 70; Hassan, Usul al-Figh, 50-54



cases wherein hag al-‘abd®® (right of individual) is involved whereas necessity occurs in cases
wherein haq Allab (right of God) is involved.* The exceptional rule dictated by necessity is

in contrary with the expressed nusus (texts) whereas hajab dictates the exception which is in

contrary with giyas (analogy).

Hence the exceptional rule created by the operation of necessity is exclusively for the

particular person whereas the exception created by hajah could be benefited from generally.**

Lastly, in case of necessity haram qat tyyah mansusab® (definite textual prohibitions) become

208

permissible while in case of hajab they do not become permissible™ rather a relaxation

(takhfif) is given in the hukam.””

2 Muslehuddin, Jslamic Jurisprudence and the Rule of Necessity and Need, 63; Nyazee, Islamic Jurisprudence,
71; Hassan, Usul al-Figh, 54.

™4 The fugaba’ devised the criminal legal system based on the rights involved. The kind of right violated
determines the procedure to be followed in the courts. The understanding of the system of rights is
instrumental in accurate comprehension of the criminal law of Islam. See for a useful discussion:
Muhammad Mushtaq Ahmad, Hudud Qawanin (Mardan: Midrar al-‘Ulum, 2006), 49-69; also Imran
Ahsan Khan Nyazee, General Principles of Criminal Law (Islamabad: Shari‘ak Academy, 2007), 63-70.

5 Mujahid al-Islam, Darurat aor Hajat ka Abkam Shari'yah mai Itibar, 396.
%6 Zuhayli, Nazariyyah al-Darurah al-Shartyyah Mugaranab ma'a al-Qanun al-Wad'i, 274-275.

*7 Unlike the majority of the fugaha’, the Hanafites distinguish between the two modes and the respective
corollaries of communication from Allah, the Exalted, which command the omission of an act. Thus,
the prohibitions which are communicated through definite evidence—with respect to its transmission—
are termed as haram gatyyab mansusah. On the other hand, the prohibition which is communicated
through probable evidence is termed as makrub tabrimi—closer to prohibition. See for details: Nyazee,
Islamic Jurisprudence, 68-69; also Hassan, Usul al-Figh, 50-52.

®% Nyazee, General Principles of Criminal Law, 149.
™ Mujahid allslam, Darurat aor Hajat ka Abkam Shari‘yah mai Itibar, 232.
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3.1.1.2 Haraj (Difficulty):

Haraj or difficulty refers to trouble.”’ In Islamic law, haraj, which dictates exceptional rules,
refers to an unusual trouble® In order to impede the assimilation of any negative
connotations of the term, Al-Shatibi explicitly asserts that haraj is not inclusive of the
difficulties which an individual faces in routine life? and, therefore, the law does not take
into account these usual difficulties.” It has lesser tendency in suspending the law or bringing

about any takhfif (relaxation).”*

In light of the above, it seems that the principle of “difficulty is repelled” is not a free
licence and, hence, abandoning abkam (legal rules) in usual situations on the pretext of haraj

would amount to following the whims and wishes.?”

20 Shatibi, al-Muwafagat, vol 2, page 159.

! Shatibi. An example of difficulty is journey. Journey is haraj—not a usual; rather unusual—that is why it
calls for an exceptional treatment from the lawgiver. In accordance with the principle that difficulty is
repelled, the passenger is not obliged to keep fast while in journey. It, likewise, holds in abeyaace the
obligation of ....... And thus the passenger is allowed to offer prayer individually. ‘Irfani, Islam:

Nazriyab Darurat, 117.

*2 Shatibi. For instance, performing ablution with cold water in winter is not considered as haraj. Or the
thirst for water in summer Ramadan is usual and demanded for, and therefore, does not call for any
exceptional treatment. ‘Irfani, Islami Nazriyah Darurat, 117.

* ‘Irfani, Islami Nazriyah Darurat, 117.
M Al-Mawsu ‘ab al-Fighiyyah, 8:192.
5 Irfani, Islami Nazriyab Darurat, 117.
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3.1.1.3 Jkrah (Coercion):

Coercion 1s, generally, a wrongful pressure exerted upon a person to bring about certain
result. It occurs in various forms.”*® The most straightforward of these forms is the immediate
physical force against a person to commit or not to commit certain act.

It is a well-known fact that Islamic law acknowledges a sort of relaxation in strict
allegiance to the general rules of law to the person who is coerced to commit an illegal act.
The relaxation awarded as an exception from the general rule is, however, applicable only in
particular situations to a certain extent,”” exceeding which amounts to violation of the law.*®

Majallah al-Ahkam al-‘Adliyyah®’ defines coercion as it “is compelling a person
without right to do anything by fear without his consent”.”® Thus, it is a situation in which a

person is forced to commit an act without his willingness.”!

2 ft could take the form of threat to life or limb if the dictates are not undertaken. Or, it may take the
form of financial necessity, that is, a person may find himself in a dire necessity to finances. Such a
person will be forced to comply with certain demands. Khaled Abou El-Fadl, Law of Duress in Islamic
Law and Common Law: A Comparative Study (Islamabad: Islamic Research Institute, 1992), 8.

27 Iefani, Islami Nazriyah Darurat, 38.
BSee generally, Ahmad, fibad, Muzahamat aor Baghawat, 339-401.
2 Majallah al-Abkam al-‘Adliyyab is the codification of the preferred opinions (Zabir al-madhhab) of the

Hanafi school of thought. It was in the reign of Ottoman Empire that a seven-member committee was
constituted for the purpose of the compilation of the preferred opinions of the Hanafi school of
thought in section-wise manner so that it could be promulgated in the state. Ibn Ibn ‘Aabidin, son of
Ibn ‘Abidin al-Shami, was one of the members in the committee. It took some twenty years to codify
the law, and it was the first codified civil law of the Ottoman Empire. See for details: Ghazi, Mubadarat
al-Figh, 515-22.

20 Section 948, Majallah al-Abkam al-‘Adliyyah. Some jurists may add to this definition that the threatened
harm must be existent and imminent; it must paralyze and overcome the person’s will and must deprive




22 nor the

Hence, it neither affects the capacity for acquisition (abliyyah al-wujub
capacity for execution (abliyyab al-ada)’, instead, it negates the free consent;”* and as a
matter of fact, only a serious or compelling coercion can spoil the choice.””

The fugaha divided coercion into two categories, namely, perfect coercion (ikrab

tamm)®® and imperfect coercion (ikrah nagis).*”’ Perfect coercion annuls consent and spoils

him of his free choice; and it must produce a reasonable fear of harm, which could not be resisted to.
Abou El-Fadl, Law of Duress in Islamic Law and Common Law: A Comparative Study, 9.

21 Nyazee, Theories of Islamic Law, 100.

22 The fitness or ability of human beings to acquire rights and obligations. The basis (manat) for the
existence of this capacity is the attribute of being a human or natural person. The consensus opinion of
fugaha is that this form of capacity is possessed by each human being. Nyazee, Islamic Jurisprudence, 110.

23 It is the capability of a human being to issue statements and perform acts to which the lawgiver has
assigned certain legal effects. The basis (manat) for this capacity is intellect (‘agl) and discretion (rushd).
Nyazee, Theories of Islamic Law, 86-87.

24 “Irfani, Islami Nazariyyah Darurat, 38. It should, however, be noted here that even in the existence of
coercion, a person’s will, consent or the power of choice is not really paralyzed. He still has the ability
to either opt for succumbing to the dictates or for denying the adherence, whatever the amount of
physical or mental violence is. After all, a choice between two evils is still a choice. If, for instance, a
person is threatened with death to sign a contract, he could make a rational decision of agreeing thereto
rather than die. The person might not be pleased with the decision and the consequences arising
therefrom; if the circumstances were different, he might have opted for a different course of action,
which could be advantageous to him. However, it was a decision based on the choice of best possible
scenario available to him at the time. It is for this reason that the Hanafites opine that choice is only
corrupted (fasid) in coercion; it is never rendered non-existent. See for a useful discussion: Abou El-Fadl,
Law of Duress in Islamic Law and Common Law: A Comparative Study, 15-16.

2 Abou El-Fadl, Law of Duress in Islamic Law and Common Law: A Comparative Study, 12.

28 Jkrab Tamm is concluded when certain conditions are found, namely, that the Mukrib has the potential
to do the act with which he threatens the other; that the person threatened apprehends that the Mukrib
is going to commit the threatened act immediately; that the act threatened with must be of the nature
that it causes death or grievous hurt; and that the person coerced must be unwilling to do the act
coerced for. When these conditions are fulfilled, zkrab is said to be mulji’ (compelling). Unless the ikrab
is mulji’, it will not allow deviation from the legal norms. See for details, Ahmad, fibad, Muzahamat aor
Baghawat, 356-385. It may not be out of place to mention the definition of ikrah as given in the
Pakistani Penal Code. PPC defines ikrab-i-tam as putting any person his spouse or any of his blood
relations within the prohibited degree of marriage in fear of instant death or instant permanent
impairing of any organ of the body or instant fear of being subjected to sodomy or zina-bil-jabr. Section

299(g).
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(wajib), others become permissible (mubah), while some acts still remain prohibited
(haram).** In the latter category, an exemption (rukhsah) is granted for the commission of
some acts, while other acts would still remain prohibited.” Thus, oral transactions made
under coercion are enforced, except wherefrom the law allows retraction.” As for causing an
injury to one’s self under the threat of instant death, the act is allowed under the principle of
committing a lesser evil for avoiding a greater evil.”” However, where a person is threatened

with death to kill another person, he is not allowed to do so for saving his life.”*

However, if the mukrab would commit murder of a third person, the rule stands that
if this was a case of perfect coercion (ikrah tamm), then the one who coerced him

(mutasabbib/mukrih) will be awarded gisas punishment; for the person under coercion

the Hanafi jurisprudence Usul al-Srakbsi. See for details, Inam Abu al-Hasant Muhammad ‘Abd al-Hayy
al-Laknawi, al-Fawa’id al-Babiyyah fi Tarajim al-Hanafiyyah (Karachi: Qadimi Kutub Khanah, n. d}, 158.

22 Al-Sarakhsi, al-Mabsut, 24:48.

3 Tbid.

Ahmad, Jibad, Muzahamat aor Baghawat, 360.
25 Ibid.

D% Ibid., 366. It is pertinent to note here that the fugaha’ do consider consensually a threat of harm to a
third person as coercion. However, they differ over the person regarding whom a threat of harm would
constitute a case of coercion. The Hanafites and Hanbalites opine that a threat of harm to a third
person, whatever the type of threat may be, would constitute only a case of ikrab nagis. Other schools
of thought recognize a threat directed against parents and offsprings only. Ibn Hazam, on the other
hand, after quoting a hadith stating that Muslims are brothers, asserts that Muslims should protect one
another. Since Muslims are joined by a universal empathetic brotherhood, thus harm to a third person,
even a stranger Muslim, would constitute a case of coercion. Abou El-Fadl, Law of Duress in Islamic Law
and Common Law: A Comparative Study, 13, 40.
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(mubashir/mukrab) is merely a tool in hands of the mukribh.™ In contrast, in case of

imperfect coercion (ikrah nagis), the mubashir/mukrab will be given gisas punishment.”*

Another important issue in this chapter is that of coercion by the state authorities on a
person for committing an illegal act. After a perusal of the various texts of fugaba it becomes
clear that the liability for illegal act lies on state authorities.”” The reason for the liability of
the state authorities is that in case of tkrah tamm, the person coerced is considered a tool in
the hands of the coercer. However, the person coerced could not be released from the
liability unless the coercer was standing over him at all times.** Thus, in case of physical

absence of the state authorities, the subordinates cannot take the plea of acting upon the

~ commands of their superior because Islamic law does not allow obedience to a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>